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ERRATA. 

Page  388,  2d  line  of  syllabus.     For  **  is  "  read  are. 

Same  page,  5th  line  of  syllabus.     Insert  comma  instead  of  fx^riod,  after 
*'years." 

Page  393,  2d  line  of  syllabus.     Insert  comma  instead  of  semi-colon,  after 
'*  cause." 


Note. — The  cases  in  this  volume  have  been  arranged  in  the  order  of  their 
dates  as  far  as  practicable.    This  rule  will  be  followed  in  all  succeeding  volumes. 
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Philando  C.  Langdon  vs.  Charles  E.  Evans, 

Law.    No.  11,900. 

f  Decidwl  Novemlwr  15. 1883. 

\  The  Chief  Justice  and  Justices  IIaoner  and  James  sitting. 

1.  A  written  contract  which  is  free  from  ambiguity  cannot  be  explained  or 
varied  by  parol  evidence. 

2.  The  rulings  of  the  court  below  as  to  the  order  in  which  evidence  shall  be 
offered  during  the  trial,  are  within  the  discretion  of  the  presiding  judge, 
and  are  not  the  subject  of  appeal. 

2.  An  estoppel  need  not  be  specially  pleaded  ;  it  may  be  offered  under  the 
general  issue. 

4.  But  where  the  record  of  a  judgment  is  offered  in  evidence  in  estoppel, 
and  the  identity  of  the  parties,  of  the  subject-matter,  and  of  the  pleadings, 
is  not  shown  on  the  face  of  the  record,  it  must  be  established  by  extrinsic 
proof  before  the  record  is  admissible. 

5.  And  where  such  extrinsic  evidence  is  offered,  it  is  competent  for  the  other 
8i<lo  to  addnce  evidence  in  reply. 

6.  But  where  the  plea  is  the  general  issue,  the  plaintiff  cannot,  in  his  case  in 
chief,  offer  evidence  in  estoppel  in  anticipation  of  a  supposed  defence  of 
the  defendant,  since,  noti  comlaf,  that  tlie  defendant  may  make  such 
defence. 

7.  The  credibiUty  of  a  witness  is  open  to  impeachment  by  proof  that  he  Lid 
made  a  statement  before  a  Ck)ngressional  committee  on  a  designated  dt.v  :.t 
variance  with  his  present  testimony,  but  this  cannot  be  done  by  readin?  for 
that  purpose  the  alleged  testimony  from  a  page  in  an  unauthentic^  ted 
Ijook  styled  a  Congressional  investigation. 

^.  A  conviction  and  sentence  for  a  felony  in  the  State  of  New  York  does  i:r»t 
render  the  party  incompetent  as  a  witness  in  the  courts  of  this  Disdict, 
that  State  being,  quoad  hoc^  a  foreign  jurisdiction. 

9.  An  exception  contained  t)ie  charge  of  the  court  and  stated  '<  and  to  .o 
much  of  the  said  instructions  granted  by  the  court,  on  its  own  motion,  us 
are  contained  in  brackets,*'  plaintiff  excepts,  &c.,  upwards  of  two  p.  L::r^ 
of  the  charge  were  thus  contained  in  **  brackets ;" 
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Held,  that  the  exception  being  a  wholesale  one — pointing  out  nc  particulai 
remark  in  the  charge  as  incorrect — (lid  not  properly  present  to  this  court 
any  question  which  it  was  called  upon  to  examine. 

The  Case  is  stated  in  the  opinion. 

H.  H.  Weu^,  for  plaintiff,  cited : 

1  Gr.  Ev.,  §§  283,  300  ;  2  Pars.  Cr.,  566 ;  Wright  r«.  Pond, 
10  Conn.,  255 ;  Carter  vs.  Holman,  6  Mo.,  498 ;  2  Pars.  Cr. 
(5th  ed.),  560,  and  eases  cited  in  note  gr,  et  seq, ;  Bradley  vs.  A., 
W.  &  G.  Steam  Packet  Co.,  13  Pet.,  97 ;  Phelps  vs,  Closen, 
1  Wool.,  204 ;  Kock  vs.  Dunckle,  90  Pa.  St.,  264  ;  Steadman 
V8.  Taylor,  77  N.  C,  134  ;  Jones  vs.  Dove,  6  Org.,  188 ;  S. 
Falls  M.  Co.  vs.  Goddard,  14  How.,  446  ;  Atkinson  vs.  Cum- 
mins, 9  How.,  479  ;  2  Pars.  Cr.,  513,  and  note  o ;  Boyle  vs. 
Colman,  13  Barb.,  42  ;  Hanley  vs.  Cole,  27  Me.,  35 ;  Under- 
hill  vs.  New  York,  &c.,  2rBarb.,  489  ;  1  Gr.  ?>.,  §51a  ; 
McAllister's  Case,  11  Shep.,  139,  and  cases  cited  in  the  note 
to  the  last  section ;  Carrol  vs.  Granite,  <S:c.,  11  Md.,  399  ; 
Hatton  vs.  McElesh,  6  Md.,  407 ;  Hall  vs.  Patterson,  51  Pa., 
289 ;  Woodman  vs.  Dana,  52  Me.,  9  ;  Hopkins  vs.  Lee,  6 
Wh.,  109,  114  :  Asjxlen  vs.  Xixon,  4  How.,  467-497  ;  Wash., 
A.  &  G.  S.  P.  Co.  vs.  Sickles,  24  How.,  333-342  :  Young  vs. 
Black,  7  Cr.,  565;  Wood  vs.  Jackson,  8  Wend.,  10;  Law- 
rence vs.  Hunt,  10  Wend.,  80;  Boynton  vs.  Morril,  111  Mass., 
4;  Hood  vs.  Hood,  110  Mass.,  463;  Boloit  vs.  Morgan,  7  Wall, 
619;  City  of  Sacramento  vs.  Fowle,  21  Wall.,  120;  Cronn^ell 
vs.  County  of  Sac,  94  U.  S.,  351 ;  Campbell  r^.  Rankin,  99  U. 
S.,  261 ;  Davis  vs.  Brown,  94  U.  S.,  423;  Castle  vs.  Noyes,  14 
N.  Y.,  329;  Young  r«.  Bonnell,  2  Hill,  478;  Hampton  vs. 
McConnell,  3  Wh.,  234;  McElmory  vs.  Cohen,  13  Pet.,  312; 
Miles  vs.  Duryee,  7  C,  481;  Conrad  r.^  Griffey,  16  How.,  38; 
Many  vs.  Jogger,  1  Blatch.  C.  C,  372;  Angus  vs.  Smith,  1 
M.  and  Malk,  473 ;  Crowley  vs.  Paige,  7  Car.  &  P.  780 ;  1 
Wh.  Cr.  Law,  §  762. 

Eugene  Carisi  and  B.  E.  Valextixe,  for  defendant,  cited : 

Kussell  vs.  Place,  4  Otto,  606;  Etheridge  r*.  Osborne,  2 
Wend.,  399,  62  N.  Y.,  374;  Gr.  Ev.,  vol.  1,  sec.  376.  Com- 
monwealth  r«.  Green,   17  Mass.  515,  539-549;  Beaver  r«. 
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Taylor,  3  Otto,  46-55 ;  Rogers  vs.  The  Marshal,  1  Wall.t  644; 
R..R.  Co.  V8,  Varrell,  8  Otto,  379-482 ;  Newell  vs.  Doty,  33  N. 
T.,  83. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin  instituted  by  the  plaintiff  to 
obtain  possession  from  the  defendant  of  sundry  chattels 
mentioned  in  the  declaration,  consisting  of  steam  engines, 
composition  kettles,  asphalt,  &c.,  &c.,  situated  in  the  works 
of  the  Evans  Paving  and  Artificial  Stone  Co.,  at  17th  street, 
and  on  Easby*s  wharf,  in  Washington,  of  the  value  of  $15,- 
000.  The  property  was,  under  the  writ,  delivered  to  the 
plaintiff.  The  defendant  pleaded  the  general  issue,  and 
the  jury  found  a  verdict  in  favor  of  the  defendant  for  |12,- 
500.  To  the  rulings  of  the  court  at  the  trial,  sundry  excep- 
tions were  taken  on  the  part  of  the  plaintiff. 

Ist  exception.  The  plaintiff,  to  support  the  issues  on  his 
part,  read  in  evidence  articles  of  agreement  between  the  de- 
fendant and  one  Theodore  A.  Stratton,  dated  December  1, 
1873.  By  the  first  paragraph,  Evans  contracted  to  sell  to 
Stratton  all  that  part  of  the  business  of  the  Evans  Concrete 
Paving  Company  which  was  situated  in  the  city  of  Wash- 
ington, together  with  all  the  machinery,  &c.,  and  materials 
and  the  good  will  of  the  business,  to  be  clear  of  incum- 
brances, at  the  price  of  $131,750,  which  was  to  be  paid  by 
the  conveyance  by  Stratton  to  Evans  of  five  parcels  of  land 
in  the  town  of  Montery,  county  of  Berkshire,  Mass.,  contain- 
ing together  810  acres,  with  tlie  appliances  thereon  for 
making  maple  sugar;  the  conveyancis  to  contain  general 
warranty  of  title.  By  the  agreement  it  was  further  con- 
tracted that  Evans  was  to  sell  to  Stratton  another  lot  of  ma- 
chinery, tools,  materials,  &c.,  and  all  the  other  personal 
property  described  in  a  schedule  annexed,  pertaining  to  the 
business  known  as  the  Evans  Roofing  and  Paving  Company, 
situated  in  the  city  of  Brooklyn ;  to  be  free  of  incumbrances ; 
and  this  Brooklyn  property  was  to  be  paid  for  by  the  con- 
veyance from  Stratton  to  Evans  of  another  piece  of  land  in 
the  same  town  in  Massachusetts  containing  723  acres.    It 
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was  fiirther  agreed  that  Stratton  should  promptly  furnish 
the  necessary  material  for  finishing  all  uncompleted  work 
in  the  city  of  Brooklyn  and  in  the  District  of  Columbia,  pre- 
viously contracted  for  by  Evans ;  and  for  keeping  in  repair 
the  work  already  finished.  The  plaintiff  then  read  in  evi- 
dence a  bill  of  sale  from  Evans  to  Stratton,  dated  December 
8,  1873,  transferring  the  business  at  Brooklyn  and  the  ma- 
chinery, &c.,  "as  per  schedule  hereunto  annexed  and  made 
part  of  this  bill  of  sale ;"  and  also  another  bill  of  sale  from 
Evans  to  Stratton,  dated  December  5,  1873,  of  all  the  ma- 
chinery, material,  &c.,  in  the  city  of  Washington,  described 
in  the  agreement.  "And  in  further  support  of  said  issues 
and  to  establish  his  title  to  the  goods  and  chattels  men- 
tioned in  the  declaration,"  he  offered  in  evidence  another 
bill  of  sale,  from  Stratton  to  the  plaintiff  Langdon,  dated 
December  29,  1873,  in  these  words: 

"For  and  in  consideration  of  the  sum  of  sixty  thousand 
dollars  to  me  in  hand  paid  by  Philaudo  C.  Langdon,  and 
for  other  valuable  considerations,  the  receipt  whereof  is 
hereby  acknowledged,  I  do  hereby  assign,  transfer  and  set 
over  unto  the  said  Philaudo  C.  Langdon,  his  executors,  ad- 
ministrators and  assigns,  the  business  at  Brooklyn,  Kings 
county,  Stat<;  of  New  York,  and  Washington,  D.  C,  known 
as  the  ^  Evans  Concrete  Paving  Company,'  and  the  *  Evans 
Roofing  Company,'  with  all  the  machinery,  tools,  imple- 
ments and  personal  property,  the  same  proj^rty  which  was 
conveyed,  sold,  delivered  and  transferred  to  me  by  Chas.  E. 
Evans  by  bill  of  sale  dated  the  eighth  day  of  December,  A. 
D.  1873,  and  which  will  more  fully  appear  by  the  schedule 
annexed  to  the  bill  of  sale  made  by  said  Evans,  and  which 
is  made  part  of  this  bill  of  sale." 

To  the  introduction  in  evidence  of  this  paper  writing,  the 
defendant,  by  his  counsel,  objected,  and  tlie  court  sustained 
his  objection;  and  this  ruling  constitutes  the  subject  of  the 
first  exception. 

In  our  opinion,  this  decision  of  the  court  was  correct.  The 
property  which  was  the  subject  of  this  suit  was  situated  in 
Washington,  and  was  quite  distinct  from  the  personal  prop- 
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erty  in  Brooklyn.  But  the  bill  of  sale  so  offered  in  evidence 
expressly  declared  that  the  property  thereby  conveyed  was 
the  same  property  which  was  conveyed,  sold  and  transferred 
by  Evans  to  Stratton  by  bill  of  sale  of  the  8th  of  December, 
1873,  "and  which  will  more  fully  appear  by  the  schedule 
annexed  to  the  bill  of  sale  made  by  said  Evans,  and  which 
is  made  part  of  this  bill  of  sale/'  This  bill  of  sale  of  the 
8th  of  December,  and  the  annexed  schedule,  comprehended 
only  the  Brooklyn  property,  and  had  no  reference  whatever 
to  the  personal  property  in  Washington  city.  It  was,  there- 
fore, irrelevant  to  the  issue  before  the  jury,  since  it  could 
not  conduce  to  prove  that  Stratton  had  conveyed  the  Wash- 
ington property  to  Langdon.  The  construction  of  the  paper 
was,  of  course,  for  the  court;  and  we  think  no  other  inter- 
pretation could  be  given  to  it  than  that  it  related  solely  to 
the  property  in  Brooklyn.  It  was  insisted,  however,  that 
the  plaintiff  should  have  been  allowed,  as  his  counsel  as- 
serted he  could  have  done,  to  introduce  testimony  to  show 
that  it  was  designed  by  the  parties  that  the  bill  of  sale  of 
December  29th  should  also  convey  the  Washington  prop- 
erty ;  and  the  propriety  of  the  admission  of  such  parole  evi- 
dence was  claimed  upon  the  ground  that  a  latent  ambiguity 
existed  in  the  paper  which  could  thus  be  made  the  subject 
of  explanation.  Even  if  this  offer  had  been  made  at  the 
trial  below,  which  was  not  the  case,  we  cannot  see  that  the 
court  could  possibly  have  held  that  any  latent  ambiguity, 
authorizing  such  explanation,  existed.  The  trouble  with 
the  plaintiff's  case  was  that  the  paper  was  too  free  from  am- 
biguity ;  for  the  reference  to  the  property  designed  to  be 
passed  was  so  plain  as  not  to  admit  of  question.  It  was  the 
Brooklyn  property,  and  none  other.  An  offer,  then,  to 
show  that  the  Washington  property  had  been  referred  to  in 
the  bill  of  sale,  instead  of  the  Brooklyn  property,  or  that  it 
should  also  have  been  included  along  with  the  other,  would 
have  been  inadmissible  under  the  plainest  principles  of  law. 
The  case  is  exactly  within  the  decision  of  this  court,  in  the 
case  of  Patch  vs.  White,  1  Mackey,  468,  where  we  refused  to 
allow  the  plaintiff  in  ejectment  to  introduce  testimony  to 
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show  that  a  devise  of  "lot  No.  6  in  square  403/'  should  be 
read  as  a  devise  of  "lot  No.  3  in  square  40()." 

But  the  rejection  of  this  evidence,  even  if  erroneous, 
became  immaterial  in  the  further  progress  of  tlie  case,  as 
the  bill  of  sale  objected  to  was  subsequently  read  in  evidence 
without  objection. 

2d  exception.  The  plaiirtifF  then  offered  evidence  tending 
to  prove  that,  about  the  30th  of  December,  1873,  Stratton, 
being  then  in  actual  possession  of  all  the  property  so  con- 
veyed to  him  by  Evans,  delivered  to  the  plaintiff  an  inven- 
tory of  the  tools  and  materials  of  the  Evans  Concrete  Co., 
on  Seventeenth  street,  in  the  city  of  Washington,  and  at  the 
same  time  gave  him  manual  possession  of  said  goods  and 
chattels.  After  the  witness  had  been  turned  over  to  the 
defendant  for  cross-examination,  the  plaintiff  offered  in  evi- 
dence, during  the  cross-examination  of  the  witness  (who 
was  the  plaintiff  Langdon),  as  an  estoppel,  an  exemjdified 
copy  of  a  record  of  the  Supreme  Court  of  New  York  for  the 
county  of  Kings,  in  a  cause  there  tried  and  determined,  in 
which  the  plaintiff  in  this  suit  was  plaintift\  and  the  defend- 
ant in  this  suit  was  defendant.  This  rewrd  consisted  of  a 
complaint  filed  by  Langdon  against  Evans,  in  which  he 
claimed  to  recover  possession  of  a  quantity  of  personal 
property,  consisting  of  engines,  wagons,  materials,  A-c, 
about  the  vard  at  the  corner  of  Fourth  avenue  and  Water 
street,  in  the  city  of  Brooklyn ;  and  of  three  ])leas  interposed 
by  tlie  defendant,  Evans,  asserting  property  in  tlie  goods  on 
his  part.  Then  followed  the  entry  of  a  verdict  of  tlie  jury 
for  $fi,000  in  favor  of  Langdon,  and  of  tlie  judgment  that 
the  ])laintiff  retain  possession  of  the  i>ro]»erty,  and  recover 
his  costs  of  suit.  "To  the  introduction  in  evidence  of  tlie 
said  exemplified  copy  of"  the  said  record,  the  defendant,  by 
his  counsel,  objected,  on  the  ground  that  it  was  not  an  esto}>- 
pel,  and  on  the  ground  of  the  (ime  of  wJn'rh  if  wast  offered;^' 
and  the  court  sustained  his  said  objection,  and  would  not 
permit  the  said  record  to  be  read  or  given  in  evidence. 
And  this  constitutes  the  second  exception. 

Apart  from  e^'ery  other  objection,  the  judge  was  right  in 
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refusing  to  allow  the  cross-examination  to  be  broken  in  upon 
by  this  new  matter,  offered  out  of  season  by  the  plaintiff. 
But  if  his  action  was  of  questionable  propriety,  it  is  well 
settled  that  all  rulings  as  to  the  order  in  which  evidence 
shall  be  offered  during  the  trial,  are  within  the  discretion 
of  the  presiding  judge,  and  are  not  the  subject  of  appeal. 
If  authority  were  needed  for  this  reasonable  proposition,  it 
may  be  found  in  Bannon  V8,  Warfield,  42  Maryland,  p.  26. 

3d  exception.  When  the  plaintiff  resumed  his  testimony, 
he  offered,  as  part  of  his  evidence  in  chi^f,  testimony  to  prove 
that  on  December  30,  1873,  he  went  into  possession  of  the 
property  in  Washington,  mentioned  in  the  schedule,  and 
remained  in  actual  possession  until  the  5th  day  of  Febru- 
ary, 1874,  when  it  was  forcibly  taken  out  of  his  possession 
by  the  defendant.  And  the  plaintiff  again  offered  the  bill 
of  sale  of  December  29,  1873,  which  was  admitted  by  the 
court  and  read  to  the  jury;  and  he  then  again  offered  in 
evidence  the  said  record  of  the  Supreme  Court  of  King's 
county;  "and  in  connection  therewith,  he  offered  as  matter 
of  estoppel  upon  defendant,  to  show  by  parol  proof  that  the 
issues  in  that  case  were  identically  the  same  as  the  issues 
in  this  case,  that  the  validity  of  the  title  derived  by  Langdon 
from  Evans,  which  is  in  issue  in  this  case,  was  at  issue  in 
that  case,  and  that  the  verdict  and  judgment  in  that  case 
was  between  the  same  parties  that  are  plaintiff  and  defend- 
ant in  this  case;  tfiat  the  subject-matter  and  evidence  in 
that  case  were  the  same  as  in  this  case ;  and  that  all  the 
paper  writings  offered  and  proved  in  this  case,  excepting 
the  judgment  record,  were  offered,  proved,  and  read  in  evi- 
dence in  that  cause." 

"  To  the  introduction  of  evidence  of  the  last  named  record, 
and  of  the  said  parol  proof  in  connection  therewith,  as  mat- 
ter of  estoppel,  the  defendant,  by  his  counsel,  objected ;  and 
the  court  sustained  his  objection,  and  would  not  permit  the 
said  record  to  be  read,  or  the  said  parol  proof  to  be  given  in 
evidence,  to  the  jury." 

This  exception  involves  the  examination  of  the  principles 
governing  the  introduction  of  a  judgment  record  as  an 
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estoppel,  or  as  conclusive  evidence  in  a  case.  It  is  well  set- 
tled that  it  is  not  essential  that  an  estoppel  should  be 
specially  pleaded.  The  judgment  may  be  oflfered  in  evi- 
dence equally  under  the  general  issue..  But  it  is  also  well 
settled  that  if  the  record  of  the  judgment  so  oflfered  does 
not,  on  its  face,  demonstrate  the  identity  of  the  parties  of 
the  subject-matter,  and  of  the  pleadings,  it  is  requisite, 
before  it  can  be  admitted  as  evidence,  to  establish  that  iden- 
tity by  extrinsic  proof.  And  it  has  been  equally  well 
determined,  that  if  the  plaintiff  offers  such  evidence,  it  is 
competent  for  the  defendant  to  adduce  evidence  in  reply. 
The  law  of  this  subject  is  very  clearly  expounded  in  the 
case  of  Sickles  vs.  Packet  Co.,  5  Wallace,  580.  The  plain- 
tiff, the  patentee  of  the  Sickles  Cut-off,  sued  the  defendant 
in  the  Supreme  Court  of  this  District  to  recover  for  the  use 
of  the  invention  on  its  steamboats,  for  a  designated  period. 
The  declaration  averred  that  the  parties  had  made  a  contract 
by  which  the  company  agreed  to  jiay  the  patentee  for  the 
privilege,  a  certain  proportion  of  the  saving  of  fuel  resulting 
from  its  use;  the  amount  of  this  saving  to  he  ascertained  by 
the  steamboat  company  feeding  the  engines  from  two  equal 
piles  of  wood,  one  to  be  used  with,  and  the  other  without, 
the  cut-off.  The  defendant  pleaded  the  general  issue.  On 
the  trial,  the  plaintiff,  without  otherwise  proving  the  con- 
tract declared  on,  offered  to  read  in  evidence  the  record  of  a 
previous  recovery  in  the  same  court  in  an  action  brought  by 
the  same  plaintiff  against  the  company,  for  the  use  of  the 
cut-off  for  a  period  preceding  that  comprehended  in  the 
pending  suit.  The  declaration  in  the  suit  thus  offered  in 
evidence  contained  four  counts.  The  first  described  the  con- 
tract precisely  in  the  language  of  the  declaration  in  the 
pending  suit;  the  second  and  third  were  the  money  counts 
for  a  quantum  valebat,  and  the  fourth  was  a  8i>ecial  count* 
alleging  a  similar  contract,  but  not  describing  the  mode  in 
whicii  the  saving  was  to  be  ascertained.  The  verdict  in  that 
first  action  was  rendered  generally  in  favor  of  the  plaintiff; 
but  Mibsequently  the  judgment  was  entered  upon  the  first 
count  onlv  of  the  declaration.     The  trial  court  ailmittod  this 
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record  of  the  former  recovery,  without  any  extrinsic  evidence 
in  it*  aid  or  explanation,  and  refused  to  allow  the  defendant 
to  offer  proof  disputing  the  existence  of  the  contract,  or  dis- 
proving any  of  the  other  averments  in  the  declaration. 

The  Supreme  Court  of  the  United  States  held,  on  appeal 
(24  Howard,  334),  that  this  ruling  was  erroneous ;  that  the 
record  was  properly  admitted  as  evidence  of  the  former  trial 
between  the  parties;  but  as  the  pleadings,  verdict  and  judg- 
ment did  not  of  themselves  furnish  the  necessary  proof  that 
the  contract  in  controversy  in  the  case  then  on  trial  was  the 
same  that  had  been  litigated  in  the  former  suit,  extrinsic 
evidence  was  requisite  on  the  part  of  the  plaintiff  to  establish 
the  identity  of  the  controversy;  and  that  notwithstanding 
his  omission  to  adduce  it,  the  defendant  had  the  right  to 
offer  the  proof  which  was  ruled  out  by  the  court.  The  case 
was  accordingly  remanded  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia.  At  the  retrial,  the  plaintiff  again  intro- 
duced the  record  of  the  former  recovery,  and  in  support 
thereof  offered  the  testimony  of  jurors  who  were  impanelled 
in  the  cause  described  in  that  record,  to  show  what  was  the 
evidence  given  at  that  trial,  to  prove  that  the  contract 
described  in  the  declaration  in  the  pending  case  had  been  in 
controversy  in  the  prior  suit,  and  had  there  been  conclu- 
sively adjudicated  in  his  favor.  Thereupon,  when  the  plain- 
tiff rested,  the  defendants  offered  to  prove  that  the  only 
contract  given  in  evidence  on  the  former  trial  was  verbal, 
their  avowed  purpose  being  to  avail  themselves  of  the  pro- 
vision in  the  Statute  of  Frauds,  that  no  suit  shall  be  brought 
to  charge  any  person  upon  any  agreement,  not  to  be  per- 
formed in  one  year,  in  the  absence  of  some  memorandum  or 
note  in  writing.  The  evidence  thus  offered  was  excluded 
by  the  trial  court,  and  the  propriety  of  this  ruling  wa^ 
brought  before  the  Supreme  Court  by  a  second  appeal,  whicli 
is  reported  in  the  case  cited  from  5th  Wallace.  In  this  last 
case  the  judgment  of  the  court  below  was  again  reversed,  the 
Supreme  Court  holding  that  it  was  competent  for  the  defend- 
ant to  offer  the  excluded  testimony  as  rebutting  evidence, 
to  disprove  the  plaintiff's  allegation  as  to  the  identity  of  the 
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subject  involved  in  the  two  suits.  The  court  says :  "  But  this 
extrinsic  evidence  (offered  by  the  plaintiff)  was  open  to  be 
controverted  on  the  part  of  the  defendants.  As  the  record 
itself  did  not  furnish  evidence  of  the  finding  of  the  existence 
or  validity  of  the  contract  in  the  former  suit,  and  hence 
extrinsic  j^roof  was  required  to  this  effect,  it  was  of  course 
competent  for  the  defendants  to  deny  and  disprove  both,  as 
in  so  doing  they  did  not  impeach  the  record,  but  only  sought 
to  disprove  the  evidence  introduced  by  the  plaintiffs.  The 
rejection  of  this  evidence,  therefore,  offered  by  the  defendants 
on  the  trial,  was  error." 

The  court  further  says:  "As  we  understand  the  rule  in 
respect  to  the  conclusiveness  of  the  verdict  and  judgment  in 
a  former  trial  between  the  same  parties,  when  the  judgment 
is  used  in  pleading  as  a  technical  estoppel,  or  is  relied  on  by 
way  of  evidence  as  conclusive,  per  se,  it  must  appear,  by  the 
record  of  the  prior  suit,  that  the  particular  controversy 
sought  to  be  concluded  was  necessarily  tried  and  deter- 
mined ;  that  is,  if  the  record  of  the  former  trial  shows  that 
the  verdict  could  not  have  been  rendered  without  deciding 
the  particular  matter,  it  will  be  considered  as  having  set- 
tled that  matter  as  to  all  future  actions  between  the  parties; 
and  further,  in  cases  where  the  record  itself  does  not  show 
that  the  matter  was  necessarily  and  directly  found  by  the 
jury,  evidence  aZiMnrfe,  consistent  with  the  record,  may  be 
received  to  j>rove  the  fact;  but,  even  when  it  aj)i)ears  from 
the  extrinsic  evidence  that  the  matter  was  properly  within 
the  issue  controverted  in  the  former  suit,  if  it  be  not  shown 
that  the  verdict  and  judgment  necessarily  involved  its  con- 
sideration and  determination,  it  will  not  be  included." 

It  appears  in  the  case  before  us,  that  the  record,  with  the 
accompanying  offer  of  evidence,  was  presented  as  part  of 
the  plaintiff's  case  in  chief  before  the  defendant  had  entered 
upon  his  case  or  had  indicated  what  his  line  of  defence 
would  be  otherwise  than  by  his  plea  of  the  general  issue. 
The  offer,  therefore,  to  show  that  the  evidence  in  the  King's 
county  case  was  identical  with  that  in  the  present  proceeding, 
was  purely  conjectural ;  for  it  was  impossible  for  him  at  that 
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stage  of  the  case  to  predict  what  the  defendant  would  offer 
to  prove;  and  if  the  r.ecord  had  been  received  when  it  was 
offered,  as  an  estoppel,  the  case  would  thereby  instantly 
have  been  settled  against  the  defendant,  and  he  would  have 
"been  prevented  from  adducing  a  word  of  evidence  to  meet 
the  parol  proof  of  the  plaintiff.  Nan  constat  that  the  evi- 
dence which  the  defendant  was  then  prepared  to  offer  might 
not  have  been  essentially  different  from  that  presented  in 
the  Brooklyn  case.  For  he  might  have  denied  the  execu- 
tion of  the  agreement,  or  of  the  bills  of  sale,  or  might  have 
insisted  that  the  property  sought  to  be  recovered  in  the 
present  suit  was  no  part  of  that  which  had  been  originally 
sold  by  Evans  to  Stratton.  And  whether  these  defences  or 
others  were  to  be  interposed  could  only  be  ascertained  by 
allowing  the  defendant  to  proceed  with  his  evidence. 
Besides,  it  is  manifest  that  the  title  to  the  Washington 
property  could  not  properly  have  been  in  issue  in  the 
Brooklyn  case,  for  by  the  original  agreement,  the  contracts 
as  to  the  Washington  and  the  Brooklyn  property  were 
entirely  independent  of  each  other.  The  price  of  the 
Washington  property  is  specified  in  the  agreement  as 
$131,000,  and  that  property  was  to  be  paid  for  by  five  pieces 
of  land  amounting,  together,  to  810  acres;  whereas,  the 
Brooklyn  property  was  valued  at  half  that  sum,  and  was  to 
be  paid  for  in  a  different  parcel  of  land  containing  723  acres. 
It  was  quite  possible,  therefore,  that  the  consideration  for 
one  of  these  purchases  might  fail,  while  that  for  the  other 
might  be  maintained.  It  was  not  a  case  where  the  several 
portions  of  a  property  sold  are  parts  of  a  whole  wliich  must 
be  used  together,  although  separate  valuations  of  the  por- 
tions may  be  mentioned  in  the  contract  of  sale  merely  for 
convenience;  as,  for  example,  where  a  ship  is  sold  for  a 
gross  sum,  and  the  hold  is  valued  as  representing  a  certain 
part  of  the  amount,  and  the  rigging  another.  But  here  the 
two  sales  were  independent  and  distinct;  and  the  failure  of 
consideration  as  to  the  Brooklyn  property  would  not  neces- 
sarily imply  a  similar  failure  with  respect  to  the  property 
in  Washington.     We  think  the  court  was  certainly  right  in 
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refusing  to  admit  the  record  as  an  estoppel  at  the  time  and 
in  the  manner  in  which  it  was  offered. 

If,  however,  the  record  had  been  offered  as  evidence,  and 
the  plaintiff  at  the  proper  stage  of  the  case,  had  adduced 
parol  proof  to  show  what  was  in  issue  in  the  Brooklyn  case, 
and  it  had  appeared,  after  the  defendant  had  offered  his 
evidence  in  rebuttal,  that  the  issues  and  evidence  were  the 
same  in  the  two  cases,  such  a  judgment  would  have  operated 
conclusively  in  favor  of  the  plaintiff.  But  this  course  was 
not  pursued. 

It  is  morever  admitted  at  bar  by  the  counsel,  that  the 
Brooklyn  judgment  has  since  been  reversed;  so  that  if  this 
court  were  to  hold  that  the  record  had  been  improperly 
excluded  below,  our  ruling  could  be  of  no  benefit  to  the 
plaintiff,  since  it  would  not  now  be  possible  for  him  to  offer 
the  record  of  the  reversed  judgment  in  evidence  for  any  pur- 
pose, on  a  new  trial. 

4th  exception.  After  the  plaintiff  had  rested,  the  defend- 
ant, Evans,  testified  that  Stratton  had  made  material  false 
representations  as  to  the  Berkshire  lands  which  formed  the 
consideration  of  the  bills  of  sale  executed  by  him,  to  Strat- 
ton, of  the  personalty  in  Brooklyn  and  Washington,  and  of 
the  unexecuted  paving  contracts  in  those  cities;  that  he 
relied  upon  those  representations  when  the  bargain  was 
made,  and  that  he  did  not  discover  their  falsity  until  the 
latter  part  of  January,  1874,  after  the  lands  had  been  con- 
veyed by  Stratton  to  the  wife  of  the  defendant ;  that  he  had 
never  accepted  those  deeds  of  the  lands,  and  as  soon  as  he 
discovered  the  falsity  of  these  representations  he  had 
rescinded  the  bargain  and  had  resumed  possession  of  the 
Brooklyn  and  Washington  properties,  and  had  re-entered 
upon  the  completion  of  the  unfinished  contracts.  The  bill 
of  exceptions  then  says,  "and  it  becoming  important  and 
material  to  prove  whether  the  said  defendant  had  not,  after 
discovering  the  character  of  said  representations,  used  the 
said  lands  so  deeded  to  his  wife,  to  qualify  her  to  become  a 
surety  possessing  real  estate  of  the  value  of  $200,000,  on  the 
6th  of  February,  1874,  on  certain  bonds  for  $185,000,  to  be 
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given  to  the  Board  of  Public  Works  of  the  District  of 
Columbia,  the  defendant  was  asked  on  the  cross-examina- 
-fcion  by  the  plaintiff's  counsel,  whether  he  did  not  so  use 
fiaid  lands  at  the  time,  in  the  manner,  and  for  the  purpose 
stated ;  and  he  having  in  answer  thereto  testified  on  cross- 
examination  that  he  did  not  so  use  said  lands,  he  was  then 
^rther  asked  by  the  plaintiff's  counsel  the  following 
question : 

"  Q.  Were  you  examined  as  a  witness  on  this  subject  in 
i;he  Congressional  investigation,  on  the  18th  of  April,  1874  ?  " 

The  court  thereupon  suggested  that,  instead  of  going  into 
i;he  matter  of  that  investigation,  the  counsel  should  produce 
the  bonds  on  which  it  was  said  Mrs.  Evans  had  been  taken 
as  surety,  which  the  plaintiff's  counsel  stated  he  was  not 
then  prepared  to  do.  The  exception  then  shows  the  fol- 
lowing colloquy: 

"  Mr.  Wem^  :  I  ask  this  witness  whether  he  did  not,  on 
the  18th  day  of  April,  1874,  testify  before  the  Congressional 
committee  in  relation  to  this  very  subject,  that  he  had 
repeated  notices  from  the  board  to  come  forward  and  sign 
the  contracts  and  the  bonds,  and  that  he  informed  the  attor- 
ney of  the  board — 

"  Mr.  Valentine  :  I  object, 

"  Mr.  Wells  stated  that  he  proposed  to  read  from  page 
1237  of  the  printed  record  of  the  Congressional  investiga- 
tion as  to  what  was  then  said  by  the  witness  on  the  subject. 

"  Objection  sustained.     Exception  reserved  by  Mr.  Wells." 

As  well  as  we  can  understand  the  point  designed  tb  be 
presented  here,  we  think  the  exception  is  not  maintainable. 
The  witness  Evans,  after  he  had  testified  that  he  had  repudi- 
ated the  agreement  with  Stratton,  and  refused  to  acknowledge 
the  validity  of  the  transfer  of  these  lands  as  early  as  Janu- 
ary, 1874,  was  asked  whether  he  had  not,  in  the  following 
month,  offered  to  pledge  those  very  lands  standing  in  his 
wife's  name,  by  the  bonds  referred  to. 

We  think  this  was  a  proper  question  on  cross-examination, 
it  not  referring  to  matters  that  could  properly  be  considered 
collateral;  therefore  it  wt^s  competent  for  the  plaintiff  to 
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prove  directly  that  the  defendant  had  in  fact  pledged  the 
lands  in  February,  1874,  notwithstanding  his  denial.  The 
court's  suggestion  that  the  plaintiff  produce  the  bonds  them- 
selves, was  an  intimation  that  such  evidence  would  be 
received.  The  credibilitv  of  the  defendant  as  a  witness  was 
also  open  to  impeachment  by  proof  that  he  had  made  a 
statement  at  variance  with  his  present  denial,  before  the 
Congressional  committee  on  a  designated  day.  But  this 
inquiry  was  not  properly  addressed  to  the  truth  or  falsity  of 
the  principal  subject  of  inquiry,  but  could  only  be  admissible 
upon  the  question  of  his  credibility  as  a  witness.  To  this 
question  the  witness  replied  in  the  negative.  The  plaintiff 
then  had  a  right  to  show,  by  competent  testimony,  for  the 
puri)OHe  of  such  impeachment,  that  the  defendant  had  made 
a  different  statement;  but  the  offer  to  read,  for  that  purpose, 
the  alleged  testimony  from  a  page  in  an  unauthenticated 
book  styled  a  Congressional  investigation,  was  properly 
excluded. 

The  exception  then  proceeds: 

"Whereupon  the  plaintiff,  by  his  counsel,  asked  the  wit- 
ness wliethcr  he  did  not,  on  the  18th  day  of  April,  1874, 
testify  before  the  Congressional  committee  in  relation  to  this 
very  subject,  that  he  had  repeated  notices  from  the  board  to 
come  forward  and  sign  the  contracts  and  the  bonds,  and 
inlormcd  the  attorney  for  the  board,  as  is  stated  on  page 
1237  of  the  printed  record  of  the  "Congressional  investiga- 
tion," which  tlie  plaintiff  thereupon  offered  to  read,  and 
which  was  and  is  as  follows: 

And  the  exception  then  sets  forth  nearly  three  pages 
of  printed  matter,  said  to  be  copied  from  th(?  alleged  "Con- 
gressional investigation,"  and  then  proceeds :  "  To  which  last 
question  and  offer  the  defendant,  by  his  counsel,  objected ; 
which  objection  the  court  sustained,  and  would  not  allow  the 
said  question  to  be  asked,  or  the  said  testimony  given  by 
the  defendant  before  the  said  Congressional  investigation 
to  be  read." 

We  think  this  ruling  was  correct  upon  several  grounds. 
The  transactions  referred  to  in  the  pages  thus  tiiken  from 
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the  "  Congressional  investigation  "  do  not  tend  to  disprove 
the  statement  of  the  defendant.  They  refer  to  transactions 
which  were  said  to  have  occurred  in  October  or  November, 
1873. 

If  it  be  proved  that  Evans  had,  in  the  fall  of  1873,  offered 
his  wife  as  a  surety  upon  the  bonds  referred  to  one  or  two 
months  before  the  agreement  for  the  purchase  of  the  lands 
had  been  made,  and,  of  course,  before  Evans  or  his  wife  had 
any  right  to  pledge  them,  it  would  not  have  tended  to  prove 
that  he  had  offered  them  as  security  on  the  5th  of  February, 
1874,  which  was  the  date  mentioned  in  the  question  pro- 
pounded to  the  defendant  and  by  him  answered  in  the 
negative.  Such  evidence,  therefore,  could  not  have  been 
admissible  to  contradict  Evans  as  to  the  alleged  occurrence 
in  February  following. 

Again,  there  is  nothing  in  the  extracted  testimony  which 
even  tends  to  show  that  the  property,  which  it  is  averred 
Mrs.  Evans  was  willing  to  pledge  in  the  fall  of  1873,  was 
the  property  in  Berkshire  county,  Massachusetts.  For 
aught  that  appears  in  that  extract,  the  land  may  have  been 
situated  in  Ohio  or  Louisiana.  The  innate  improbability  of 
the  idea  that  Evans  had  offered  to  pledge  the  Berkshire 
land  in  February,  1874,  to  secure  his  paving  contracts  in 
Washington  city,  is  made  apparent,  when  it  is  considered 
that  in  December,  1873,  Evans  had  turned  over  to  Stratton 
all  these  contracts,  and  had  washed  his  hands  of  all  further 
connection  with  them,  and  that  it  was  not  until  he  repudi- 
ated the  agreement,  in  January,  1874,  that  he  resumed  con- 
trol of  those  contracts.  It  surely  would  have  been  a  most 
extraordinary  act  on  the  part  of  this  man,  whose  resumption 
of  the  Washington  contract  was  predicated  solely  of  his 
having  repudiated  the  bargain  as  to  the  Berkshire  lands  to 
claim  ownership  over  them  anew  a  month  afterwards,  and 
offer  to  pledge  them  as  a  means  of  carrying  on  the  contract 
which  he  had  only  resumed  because  of  his  refusal  to  have 
anything  further  to  do  with  the  Berkshire  property  in  any 
manner,  shape  or  form. 

6th  exception.     The  defendant  then  offered  and  proposed 
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to  examine  Theodore  A.  Stratton,  who  was  sworn  as  a  wit- 
ness. The  plaintiff  objected  to  his  examination,  on  the 
ground  that  he  had  been  previously  convicted  of  a  felony? 
ami  had  served  out  a  sentence  in  the  penitentiary;  and  ha 
offered  in  evidence  a  record  of  Stratton's  conviction,  in  a 
court  of  New  York  city,  for  an  attempt  to  induce  another  to 
commit  perjury.  The  court  overruled  the  objection,  and 
held  that  the  witness  was  competent  to  testify. 

We  think  this  ruling  also  was  correct.  The  conviction 
took  place  in  the  State  of  New  York,  which,  quoad  hoc,  is  to 
be  considered  as  a  foreign  jurisdiction  with  respect  to  this 
District.  In  Ist  Greenleaf 's  Evidence,  §  376,  the  author 
concludes  his  examination  of  the  question,  which  he  admits 
tas  been  the  subject  of  disagreement  in  the  courts,  in  these 
words:  "But  the  weight  of  modern  opinions  seems  to  be 
ihat  personal  disqualifications,  not  arising  from  the  law  of 
laturc,  but  from  the  positive  law  of  the  country,  and 
fspecially  such  as  are  of  a  final  nature,  are  strictly  terri- 
>rial,  and  cannot  be  enforced  in  any  country  other  than  that 
in  which  they  originated.  Accordingly,  it  has  been  held, 
upon  great  consideration,  that  a  conviction  and  sentence  for 
a  felony  in  one  of  the  United  States  did  not  render  the  party 
incompetent  as  a  witness  in  the  courts  of  another  State; 
though  it  might  be  shown  in  diminution  of  the  credit  due  to 
his  testimony/' 

Whether  the  offence  charged  in  the  record  of  conviction 
was  a  Iclony  in  New  York  city,  does  not  appear,  but  we  see 
no  reason  to  doubt  that  the  same  rule  would  apply  if  it  were 
only  a  misdemeanor.     There  was  read  at  bar  a  public  statute 
of  the  State  of  New  York,  which  declares  that  a  person  con- 
victed of  a  crime  or  misdemeanor  in  that  State  is,  notwith- 
standing, a  competent  witness  in  a  civil  or  criminal  action 
or  civil  proceeding  depending  in  its  courts.     It  would  be  a 
;  questionable  exercise  of  judicial  power  for  a  court  of  this 
\  District  to  hold  a  person  incompetent  to  testify  because  of 
1  his  conviction  in  a  jurisdiction  where  that  conviction  would 
not  be  held  to  disqualify  him  as  a  witness.     Other  reasons 
were  assigned  why  the  witness  should  not  have  been  held 
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competent,  as  that  he  had  served  out  his  term,  and  that  an 
ancient  statute  of  Maryland,  in  force  at  the  cession  of  this 
District,  would  have  justified  his  examination;  but  it  is 
unnecessary  to  pursue  the  inquiry,  as  we  think  the  witness 
was  clearly  competent  for  the  reason  first  assigned. 

6th  exception.  After  the  evidence  was  closed,  the  court 
granted  ten  prayers  offered  by  the  plaintifi*,  and  a  large 
number  offered  by  the  defendant;  and  thereupon,  of  its  own 
motion,  gave  the  charge  which  is  set  out  in  the  record. 
This  exception  states  that  the  plaintiff  excepted  to  each  of 
the  prayers  granted  on  the  application  of  the  defendant, 
"and  to  so  much  of  the  said  instructions,  granted  by  the 
court  on  its  own  motion,  as  are  contained  in  brackets." 

We  see  no  error  in  the  instructions  excepted  to.  Such 
of  them  as  presented  any  question  open  to  question,  have 
been  practically  settled  in  what  we  have  already  said. 

With  respect  to  the  exception  taken  to  two  printed  pages 
of  the  charge  "contained  in  brackets,"  we  remark,  that  it 
has  been  repeatedly  announced  by  the  courts  of  highest  re- 
sort in  this  country,  and  notably  by  the  Supreme  Court  of 
the  United  States,  that  an  exception  conceived  in  such  lan- 
guage as  this,  does  not  properly  present  to  the  appellate 
court  any  question  which  it  is  called  upon  to  examine  and 
decide.  It  is  well  settled,  says  the  Supreme  Court  in  Rod- 
gers  cs.  The  Marshal,  1  Wallace,  644,  that  if  a  series  of 
propositions  be  embodied  in  instructions,  and  the  instruc- 
tions are  excepted  to  in  mass,  if  any  one  of  the  propositions 
be  correct,  the  exceptions  must  be  overruled.  Again,  in 
Beaver  cs.  Taylor,  3  Otto,  p.  55,  the  same  court  says :  "  It 
is  not  the  duty  of  a  judge  at  the  circuit  court,  or  of  an  ap- 
pellate court,  to  analzye  and  compare  the  requests  and  the 
charge  to  discover  what  arc  the  portions  thus  excepted  to. 
One  object  of  an  exception  is  to  call  the  attention  of  the  cir- 
cuit judge  to  the  precise  point  as  to  which  it  is  supposed  he 
has  erred,  that  he  may  then  and  there  consider  it  and  give 
new  and  difierent  instructions  to  the  jury,  if  in  his  judg- 
ment it  should  be  proper  to  do  so.  And  in  Railroad  Com- 
pany vs,  Varnellj  8  Otto,  484,  the  court  says:  "Neither  the 
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exception  nor  the  assignment  of  error  designates  any  par- 
ticular remark  of  the  judge  as  erroneous ;  and  in  view  of  the 
fact  that  the  exception  is  addressed  to  the  entire  remarks  as 
an  instruction,  the  court  is  of  the  opinion  that  it  requires 
no  further  examination."  Exceptions  t)f  this  kind  are  not 
entitled  to  favor.  Nothing  could  be  more  unjust  to  the 
judge  presiding  below  than  to  interpose  such  a  wholesale 
objection  without  pointing  out  any  particular  remark  as  in- 
correct, and  then  take  the  risk  of  inducing  the  appellate 
court  to  range  through  the  whole  charge  and  find  some 
specific  objection  where  the  counsel  was  not  able  to  do  so  at 
the  proper  time.  We  would  not  be  justified,  therefore,  in 
the  face  of  reason  and  of  these  rulings,  in  reversing  upon 
this  drag-net  exception,  even  if  we  found  some  errors  within 
the  metes  and  bounds,  courses  and  distances  platted  on  the 
record.  But  a  careful  examination  of  half  of  the  charge 
thus  indicated  satisfies  us  that  the  greater  part  of  it  consists 
of  propositions  of  law  that  cannot  be  disputed,  and  were  not 
disputed  in  the  argument  here,  and  that  the  few  sentences 
complained  of  are  not  obnoxious  to  the  criticism  of  the 
plaintiff. 

This  is  the  second  time  this  case  has  been  before  a  jury, 
and  a  verdict  has  now  been  rendered  which  it  is  to  be  hoped 
will  put  an  end  to  the  further  litigation  of  this  subject ;  and 
we  are  not  disposed  to  strain  a  point  to  enable  one  of  these 
parties  to  compel  the  other  to  embark  in  further  strife. 

The  judgment  below  is  aflSrmed. 
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Keyser  vs,  Breitbarth. 
Appeal  from  Probate  Court, 

r  Decided  November  26,  1883. 

i  The  Chief  Justice  and  Justice  James  sitting. 

If  an  administrator  pays  a  claim  of  a  creditor  of  his  decedent's  estate,  and 
returns  it  in  his  account,  the  Orphans'  Court  may  allow  it  or  reject  it;  but  if 
the  administrator  refuses  to  pay  such  a  claim,  the  Orphans'  Court  has  no  au- 
thority to  adjudicate  it;  the  creditor  must  seek  its  enforcement  against  the 
administrator  in  another  tribunal. 

The  Case  is  stated  in  the  opinion. 
Elliot  &  Robikson  for  plaintiff. 
N.  H.  Miller  for  defendant. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

Tn  this  case,  which  was  heard  by  the  Chief  Justice  and 
myself,  it  appears  that  Bernard  Henze  was  the  owner  of  two 
restaurants,  one  on  Pennsylvania  avenue  and  the  other  on 
Seventh  street,  the  latter  occupying  a  building  belonging 
to  the  German  American  National  Bank,  of  which  the  peti- 
tioner, Keyser,  was  appointed  receiver.  Henze  had  taken 
from  Keyser  a  lease  for  the  term  of  five  years.  The  rents 
were  paid,  according  to  an  account  shown  in  the  proceed- 
ings in  the  Orphans'  Court,  down  to  the  last  month  of 
Henze's  life.  He  died  on  the  7th  of  December,  1879,  and 
the  last  month's  rent  unpaid  accrued  on  the  5th  of  the 
month.  Mrs.  Henze  was  appointed  executrix  of  her  hus- 
band's will,  but  a  caveat  was  entered,  and  in  the  meantime 
she  received  letters  ad  colligendtwu  She  acted  under  these, 
and  took  possession  of  the  furniture  in  the  house  of  the  de- 
cedent, and  of  everything  in  the  two  restaurants.  It  ap- 
j)edrs  by  tlie  proceedings  in  the  Orphans'  Court,  that  by 
consent  of  all  the  parties  then  interested,  she  proceeded  to 
carry  on  the  two  restaurants,  making  expenditures  and  col- 
lecting the  assets  of  the  estate.  She  rendered  her  account, 
showing  the  estate  to  be  indebted  to  her  $498.67.  January 
16,  1880,  the  caveat  was  withdrawn,  and  a  few  days  after- 
wards  Mrs.   Henze    renounced    as    executrix,    whereupon 
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George  Breitbarth,  a  creditor  of  the  estate,  was  appointed 
administrator,  and,  under  an  order  of  the  court,  sold  the 
personal  effects  of  the  decedent,  including  the  furniture  and 
fixtures  of  th^  restaurant.  Keyser  proceeded  to  present  his 
claim  against  the  estate  in  the  Orphans'  Court,  claiming 
that  he  had  a  lien  on  the  chattels  that  were  in  the  restaur- 
ant for  all  the  rent  accruing,  not  only  during  the  lifetime 
of  the  decedent,  but  during  the  occupation  of  the  premises 
by  the  widow.  He  made  a  bill  of  something  over  five  hun- 
dred dollars,  and  claimed  that  it  was  a  lien  upon  the  pro- 
ceeds of  the  sale. 

When  Breitbarth  presented  his  final  account,  it  appeared 
that  he  had  credited  Mrs.  Henze  with  the  sum  of  $498.67, 
as  money  advanced  by  her  to  the  estate.  Keyser  filed  ex- 
ceptions to  the  account  of  Breitbarth,  especially  as  to  this 
item;  but  the  Orphans'  Court  overruled  the  exceptions  and 
passed  the  account,  and  Keyser  now  appeals  from  that  or- 
der. His  exception  is,  that  his  claim  for  rent  attached  as  a 
lien  upon  the  fund  in  the  hands  of  the  administrator  arising 
from  the  sale  of  the  furniture  of  the  restaurant,  and  tliat  it 
should  have  been  first  satisfied. 

We  do  not  think  that  the  Orphans'  Court  lias  any  au- 
thority to  adjudicate  this  claim.  If  an  administrator  pays 
a  claim  against  his  decedent's  estate,  and  returns  it  in  his 
account,  the  Orphans'  Court  may  allow  it  or  reject  it;  but 
if  he  refuses  to  pay,  the  creditor  must  establish  and  enforce 
his  claim  in  another  tribunal.  As  to  this  re  payment  to 
Mrs.  Henze  of  money  which  she  appears  to  liave  advanced 
the  estate,  without  going  into  the  facts  of  the  case,  we  think 
that  the  action  of  the  Orphans'  Court  was  correct  in  allow- 
ing it  in  the  administrator's  account.  And  we,  therefore, 
affirm  the  order  of  the  court.  This  does  not  all  interfere 
with  Keyser's  remedy,  whatever  he  may  have,  as  a  creditor 
of  the  estate. 


Hoffman  v,  Haight.  21 


Charles  W.  Hoffman  va,  Edwin  R.  Haight. 

Law.    No.  23,529. 

(  Decided  December  8,  1883. 

I  The  Chief  Justice  and  Justices  Cox  and  James  sittinfi^. 

JUthongh  the  creditor's  name  be  innocently  or  accidentally  (but  not  fraudu- 
lently) omitted  from  the  schedule  of  creditors  provided  for  by  the  Bankrupt 
act  of  March  2,  1867,  the  discharge  and  certificate  is  conclusive  evidence 
in  favor  of  the  bankrupt,  and  a  complete  bar  to  a  suit  against  him  by  the 
omitted  creditor. 

The  Case  is  stated  in  the  opinion. 

Geo.  E.  Hamilton  for  plaintiff. 
J.  S.  Brown  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  on  a  promissory  note  for  the  sum  of 
three  thousand  dollars,  to  recover  an  alleged  halance  of 
$1,913.15,  unpaid,  with  interest  at  ten  per  cent,  per  annum 
from  February  24th,  1879.  The  defendant  pleaded  a  dis- 
charge in  bankruptcy,  and  the  plaintiff  replied  "  that  the 
indebtedness  sued  on  was  not  named  or  contained  in  the 
defendant's  statement  or  schedule  of  debts  filed  with  his 
petition  in  bankruptcy,  and  that  no  notice  whatever  of  the 
filing  of  said  petition,  or  of  the  subsequent  proceedings 
thereon,  was  served  on  this  plaintiff,  either  by  mail  or  per- 
sonally ;  and  that  this  plaintiff  did  not,  in  fact,  have  notice 
thereof  until  the  filing  herein  of  the  defendant's  plea." 

To  this  replication  the  defendant  demurred,  on  the 
grounds:  First.  That  the  notice  required  by  law  of  the 
bankruptcy  of  a  debtor  is  by  letter  sent  to  each  creditor  by 
mail,  personal  service,  and  by  publication;  Second.  That 
when  a  bankrupt,  without  fraud,  files  a  list  of  his  creditors, 
with  the  names,  places  of  residence,  and  amount  due  each, 
and  appends  an  oath  that  it  is  a  true  schedule  of  his  cred- 
itors and  debts,  it  is  conclusive  upon  all  his  creditors ;  and. 
Third.  That  creditors  not  named  in  that  schedule  are  pre- 
sumed to  be  notified  by  the  publication. 
The  question  really  intended  to  be  met  by  this  demurrer, 
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although  it  is  uot  presented  in  as  condensed  a  form  as  it 
might  be,  but  was  made  in  argument,  is,  whether  the  omis- 
sion of  a  creditor's  name  in  the  schedule,  innocently  or 
accidentally,  but  not  fraudulently,  makes  the  discharge  a 
nullity  towards  that  creditor.  I  may  notice,  very  briefly, 
two  or  three  provisions  of  the  bankrupt  act.  Section  eleven 
of  the  act  of  March  2,  1867,  says,  that  "  the  said  schedule 
must  contain  a  full  and  true  statement  of  all  his  debts, 
exhibiting,  as  far  as  possible,  to  whom  each  debt  is  due,  the 
place  of  residence  of  each  creditor,  if  known  to  the  debtor, 
and,  if  not  known,  the  fact  that  it  is  not  known ;  also  the 
sum  due  to  each  creditor ;  the  nature  of  each  debt  or  demand," 
&c.  And  the  same  section  further  provides  that,  "  upon 
tlie  filing  of  sucli  petition,  schedule  and  inventory,  the  judge 
or  register  shall  forthwith,  if  he  is  satisfied  that  the  debts 
due  from  the  petitioner  exceed  three  hundred  dollars,  issue 
a  warrant  to  be  signed  by  such  judge  or  register,  directed  to 
the  marshal  of  said  district,  authorizing  him  forthwith,  as 
messenger,  to  publish  notices  in  such  newspapers  as  the 
warrant  specifies;  to  serve  written  or  printed  notice,  by  mail 
or  personally,  on  all  creditors  upon  the  schedule  filed  with 
the  debtor's  j)etition,  or  whose  names  may  be  given  to  him, 
in  addition,  by  the  debtor,  and  to  give  such  personal  or  other 
notice  to  any  persons  concerned,  as  the  warrant  specifies." 

Then,  every  bankrupt  is  to  be  "at  liberty,  from  time  to 
time,  upon  oath,  to  amend  and  correct  his  schedule  of  creel- 
itors  and  property,  so  that  the  same  shall  conform  to  the 
facts." 

Sections  32  and  33  provide,  that  if  it  shall  appear  to  the 
court  "  tliat  the  bankrupt  has  in  all  things  conformed  to  liis 
duty  under  this  act,  and  that  he  is  entitled  under  the  pro- 
visions thereof  to  receive  a  discharge,"  the  court  will  grant 
him  free  discharge  from  all  his  debts,  except  in  ease  of  fraud. 

Section  34  provides  that  "a  discharge  duly  granted  under 
this  act  shall,  with  the  exceptions  aforesaid,  release  the 
bankrupt  from  all  debts,  claims,  liabilities  and  demands, 
which  weni  or  might  have  been  proved  against  his  estate  in 
bankruptcy,"  i'c. 
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A  discharge,  didy  granted^  is  to  have  this  eifcct.  It  is 
admitted  that  the  claim  in  the  present  case  could  have  been 
proved  against  the  estate  in  bankruptcy,  so  that  if  the  cer- 
tificate is  duly  granted,  it  is  a  discharge  from  that  debt. 

It  is  claimed,  however,  that  if  any  creditor's  name  is 
omitted  from  the  schedule,  the  discharge  is  not  duly  granted, 
as  to  him.  Now,  that  depends  upon  the  question  whether 
the  bankrupt,  in  such  a  case,  has  conformed  to  his  duty  under 
the  act.  If  he  has  fraudulently  omitted  the  names  of  any 
creditors  in  the  schedule,  he  has  not  conformed  to  his  duty, 
and  is  not  entitled  to  receive  a  certificate  of  discharge,  and 
perhaps  in  that  case  the  discharge  may  be  said  not  to  be 
duly  granted.  Another  question  may  arise  here  which  it  is 
unnecessary  to  more  than  allude  to,  and  that  is,  whether 
that  creditor  is  not  confined  to  proceedings  in  the  bankrupt 
court,  because  in  section  34  it  is  provided,  that  "  the  certifi- 
cate shall  be  conclusive  evidence  in  favor  of  such  bankrupt 
of  the  fact  and  the  regularity  of  such  discharge;  always 
provided,  that  any  creditor  or  creditors  of  said  bankrupt, 
whose  debt  was  proved  or  provable  against  the  estate  in 
bankruptcy,  who  shall  see  fit  to  contest  the  validity  of  said 
discharge,  on  the  ground  that  it  was  fraudulently  obtained, 
may,  at  any  time  within  two  years  after  the  date  thereof, 
apply  to  the  court  which  granted  it,  to  set  aside  and  annul 
the  same." 

Passing  by  that  question,  however,  we  come  to  the  ques- 
tion whether  the  bankrupt  may  be  said  to  have  conformed 
to  his  duty  under  the  act,  if  he  innocently  or  accidentally 
omits  the  name  of  any  creditor  on  the  schedule.  Now, 
according  to  the  weight  of  authority,  we  are  satisfied  that 
the  accidental  and  innocent  omission  of  the  creditor's  name 
from  the  schedule  does  not  affect  the  regularity  of  the  pro- 
ceedings. It  is  not  a  breach  of  the  bankrupt's  duty  so  as  to 
affect  the  question  whether  his  discharge  is  duly  granted  or 
not.  The  authorities  say  that  the  act  does  not  contemplate 
an  absolutely  accurate  schedule  of  creditors,  because  it 
directs  the  marshal  to  send  notices  to  those  who  are  named 
in  the  schedule,  and  to  such  others  as  may  he  aftenoards  fur- 
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nished  to  him,  and  also  provides  for  amendments  to  the 
schedule;  from  time  to  time,  under  oath,  by  the  debtor,  all 
of  which  assumes  that  the  regular  schedule  may  not  be 
altogether  accurate.  And  they  say  that  if  the  debtor  has 
furnished  a  list  which  is  accurate  to  the  best  of  his  knowledge 
and  belief,  it  is  in  substance  a  conformity  to  his  duty  as 
prescribed  by  the  statute,  and  it  does  not  affect  the  regularity 
of  the  discharge. 

It  is  contended,  however,  that  in  the  case  of  voluntary 
bankruptcy  the  nature  of  the  proceeding  is  that  of  an  ac- 
tion brought  by  the  debtor  against  his  creditors,  in 
which  he  is  seeking  a  judgment  of  discharge  in  bank- 
ruptcy ;  and,  upon  general  principles,  it  is  said  that  a  court 
has  no  jurisdiction  to  pronounce  a  judgment  against  any 
person  who  is  not  made  a  party  to  the  proceeding  by  per- 
sonal service  of  process  in  the  shape  of  summons,  or  other 
process.  There  is  a  great  deal  of  plausibility  in  the  sug- 
gestion, and  it  is  supported  also  by  several  cases  which  have 
been  cited;  but  they  are  not  decisions  in  any  court  of  last 
resort. 

Tht  re  is  another  view,  however,  which  may  be  urged  with 
equal  plausibility.  The  bankrupt  law  is  established  by 
Congress.  The  object  of  all  bankrupt  legislation  is  two- 
fold ;  one  object  being  to  appropriate  the  assests  of  the 
debtor  to  the  satisfaction  of  his  debts,  as  far  as  they  will  go, 
and  the  other  to  discharge  the  debtor  from  any  further 
liability  for  his  existing  debts;  and  these  two  things  are 
not  necessarily  dependent  upon  each  other.  Congress,  if 
they  see  fit,  may  make  the  discharge  of  the  debtor  to  depend 
on  his  jictivity  in  giving  notice  to  his  creditors,  and  seeing 
that  all  his  assets  are  applied  to  their  claims ;  and,  on  the 
other  hand.  Congress  may  provide  (because  there  is  no  par- 
ticular form  in  which  these  bankrupt  laws  shall  be  constitu- 
tionally made),  that  the  debtor  shall  be  absolutely  dis- 
charged at  the  moment  when  he  surrenders  his  property, 
and  the  law  may  take  upon  itself  the  duty  of  notifying  his 
creditors  and  distributing  his  assets.  And,  in  truth,  though 
this  is,  in  a  certain  sense,  a  proceeding  inter  partes,  it  is  also 
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&  proceeding  in  rem.  With  reference  to  the  assets^  it  is 
clearly  in  rem.  And  with  reference  to  the  other  proceeding, 
its  object  is  to  determine  the  status  of  the  debtor.  In  the 
first  place,  the  court  declares  that  the  debtor  is  a  bankrupt, 
and  is  no  longer  capable  of  managing  his  property,  and  it 
shall  be  taken  away  from  him,  and  then,  discharging  him, 
says,  that  as  to  these  debts,  he  is  a  free  man  henceforth, 
capable  of  contracting  new  debts  and  acquiring  other  prop- 
erty without  being  liable  for  his  previous  debts.  And  upon 
analogy,  the  jurisdiction  of  the  court  in  such  a  case  may 
exist  without  the  presence,  actual  or  constructive,  in  the 
court  of  any  adversary  party.  Just  as  in  a  case  in  ad- 
miralty, or  in  cases  in  the  probate  court  respecting  testa- 
mentary capacity,  or  divorce  cases,  it  would  be  competent 
for  Congress  to  provide  that  a  publication  shall  give  full 
jurisdiction  to  a  court  to  determine  questions  of  personal 
status  ;  in  other  words  to  proceed  in  rem ;  and  that  decision 
would  be  conclusive  against  aU  the  world. 

Although  this  view  is  not  very  well  formulated  in  authori- 
ties, we  find  that,  according  to  the  weight  of  authority,  the 
presence  of  the  creditor  in  the  bankrupt  court  is  not  essen- 
tial to  its  jurisdiction,  but  that  jurisdiction  is  obtained  by 
the  petition  and  publication.  Several  cases  were  cited,  in 
which  the  court  very  emphatically  held  (the  courts  of 
Iowa  and  Massachusetts),  under  substantially  the  same 
provisions  as  are  contained  in  the  last  bankrupt  act, 
that  the  omission,  accidentally  or  innocently,  of  the  credi- 
tor's name  did  not  affect  the  validity  of  a  discharge.  In 
the  notes  to  Bump's  Law  and  Practice  of  Bankruptcy  there  is 
quite  a  large  collection  of  authorities  to  the  same  effect, 
which  it  is  not  necessary  to  go  into  in  detail.  One  is  the 
case  of  Hubbell  v^.  Cramp,  11  Paige  Chancery  Reports,  310, 
where  Walworth,  chancellor,  says : 

"The  statute  does  not  require  absolute  certainty  in 
the  petition,  either  as  to  the  list  of  creditors  or  as  to 
the  inventory  of  the  property  of  the  bankrupt.  But 
it  requires  that  the  bankrupt  shall  set  forth  both, 
according  to  the  best  of  his  knowledge  and  belief. 
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And  as  the  presenting  such  a  petition  is  necessary  to  give 
the  court  jurisdiction  in  the  case,  if  it  can  afterwards  be 
shown  that  the  bankrupt  intentionally  or  knowingly  omitted 
the  names  of  any  of  his  creditors,  or  wilfully  misstated 
the  places  of  their  residence,  or  the  amount  of  their  debts, 
I  am  not  prepared  to  say  that  the  discharge  cannot  be  avoided 
on  that  account ;  although  that  may  not  be  one  of  the  frauds 
referred  to  in  the  fourth  section  of  the  bankrupt  act,  for 
which  the  discharge  may  be  impeached. 

"The  answer  in  the  present  suit,  however,  shows  the 
necessary  facts  to  give  the  district  court  of  the  northern 
district  of  New  York,  jurisdiction  of  the  case.  For  it  states, 
among  other  things,  that  the  defendant.  Cramp,  presented 
a  petition  to  that  court,  in  March,  1842,  such  petition  setting 
forth,  to  the  best  of  his  knowledge  and  beliefs  a  list  of  his  cred- 
itors, their  respective  places  of  residence  and  the  amount 
due  to  each,  together  with  an  accurate  inventory  of  his 
property,  &c.,  verified  by  his  oath.  And  the  fact  that  the 
names  of  the  complainants  who  held  a  note  upon  which 
Cramp  was  only  second  endorser,  were  not  inserted  in  the 
list  of  creditors,  is  not  sufficient  to  induce  a  belief  that  his 
petition  was  false,  as  not  containing  a  correct  list  of  his  cred- 
itors, according  to  the  best  of  his  knowledge  and  belief. 
The  jurisdictional  facts,  being  thus  stated  in  the  answer 
and  sworn  to,  must  be  taken  as  true  for  the  purposes  of  this 
application.  That  being  the  case,  the  act  makes  the  dis- 
charge and  certificate  conclusive  evidence  in  favor  of  the 
bankrupt,  and  a  full  and  complete  bar  to  all  suits  against 
him,  unless  the  same  is  impeached  for  some  fraud,  or  wilful 
concealment  of  his  property  or  rights  of  property." 

It  is  unnecessary  to  pursue  the  cases  in  detaiL  The 
weight  of  authority  is  decidedly  in  this  direction,  and  we, 
therefore,  sustain  the  demurrer  to  the  plaintifi''s  replication. 
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Sarah  Morrow  vs,  Henry  B.  James  et  al. 

Equity.    No.  7758. 

f  Decided  December  10,  1883. 

\  The  Chief  Justice  and  Justices  IIagner  and  Cox  sitting. 

A  payraent  by  a  stockholder  of  a  building  association,  of  his  dues  to  one  of 
its  officers  not  having  authority  to  receive  them  does  not  discharge  the 
stockholder  if  the  officer  so  receiving  the  money  fails  to  pay^it  over;  nor 
can  the  association  charge  the  loss  against  its  asserts  in  its  account  with 
the  stockholders  so  as  to  diminish  the  value  of  their  shares. 

The  Case  is  stated  in  the  opinion. 

Wm.  Henry  Browne,  for  plaintiflf,  cited  the  following  au- 
thorities : 

Bray  vs,  Farwell,  81  N.  Y.,  608 ;  Bowman  vs.  Close,  44 
Iowa,  428;  Burnes  vs,  Pennell,  2  H.  L.  C,  521  ;  Logan  vs. 
McNaugher,  88  Pa.,  103;  Ex  parte  Lawes,  De  G.  M.  &  G., 
421;  Burnside  vs,  Dogrell,  3  Ex.,  224;  Ronnie  vs,  Wynn,  4 
Ex.,  691 ;  Chapler  vs,  Brunswick  Building  Society,  VI  L.  R., 
Q.  B.  Div.,  710;  Conway  vs.  Log  Cabin  Building  Ass.,  52 
Md.,  136;  Bramah  vs,  Roberts,  Bingham's  New  Cases 
(1836-7);  Wyman  vs,  HoUowell  Bank,  14  Mass.,  58;  Fay 
vs.  Noble,  12  Cush.,  17;  I71  re  County  Life  Assurance  Co.,  L. 
E.,  5  Ch.,  288;  39  L.  J.  Ch.,  471. 

Elliot  &  Robinson,  for  defendant,  cited: 

Endlich  on  Building  Ass.,  §  104;  Ibid.,  §§  517,  519;  Mc- 
Grath  vs,  Hamilton  Building  Ass.,  44  Penn.  St.,  383. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  case  of  Morrow  vs.  James  and  others,  is  an  action 
brought  by  one  stockholder  in  the  Territorial  Savings,  Loan 
and  Building  Association  of  the  District  of  Columbia,  against 
the  officers,  in  their  character  of  officers,  and  as  representa- 
tives of  the  other  stockhohlers  of  the  same  association.  The 
case  made  by  the  bill  is,  that  the  treasurer  of  the 
association  is  the  officer  designated  to  receive  payment 
of  all  the  dues  which  the  members  have  to  contribute 
monthly,  article  six  of  the  Constitution  providing  that, 
"  Each  stockholder,  or  trustee,  for  each  and  every  share  of 
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stock  held  by  him  in  this  association,  shall  pay  into  the 
treasury,  in  lawful  money,  at  each  and  every  stated  meeting 
of  this  association  on  the  second  Friday  of  each  month,  the 
sum  of  one  dollar ; "  and  it  is  made  the  duty  elsewhere  of 
the  treasurer  to  receive  all  moneys  so  paid  in  ;  that  the 
complainant,  as  a  stockholder  of  the  association,  regularly 
paid  in  her  dues  every  month  ;  that  quite  a  number  of  the 
members  of  the  association,  instead  of  paying  into  the 
treasury,  entrusted  their  dues  to  the  secretary  of  the  associ- 
ation, a  man  named  Seth  A.  Terry,  to  pay  in  on  their  ac- 
count, and  that  Terry,  instead  of  paying  the  money  into  the 
treasury,  appropriated  it  to  his  own  use  ;  that  in  the  settle- 
ment and  winding  up  of  the  association,  the  officers  proposed 
to  charge  this  loss  to  the  association  and  deduct  it  from  the 
assets  of  the  association,  so  that  the  distributive  shares  of 
the  several  members  should  be  thereby  reduced,  including 
that  of  the  complainant ;  whereas  she  maintains  that  this 
was  not  a  loss  by  the  association,  but  a  loss  of  the  individual 
members  who  paid  their  dues  to  the  wrong  person,  who  had 
no  authority  to  receive  them,  and  that  the  dues  are  to  be 
considered  as  not  having  been  yet  paid  by  those  members — - 
not  lost  by  the  association,  but  still  a  part  of  their  assets, 
and  to  be  charged  against  the  members  by  whom  they  were 
payable,  and  that  they  ought  not  to  be  charged  as  a  loss 
against  the  shares  of  this  complainant  in  the  assets  of  the 
concern.  That  is  really  the  only  question  presented  in  the 
case. 

The  answer  does  not  deny  any  of  the  substantial  aver- 
ments of  the  bill,  but  it  avers  certain  propositions  which  are 
really  conclusions  of  law.  Th^y  aver  the  fact  to  be,  "  that 
by  reason  of  the  heavy  defalcation  of  the  secretary  of  the 
asssciation  (Terry),  the  assets  of  the  association  were,  so  re- 
duced that  it  became  impracticable  to  divide  among  the 
shareholders  more  than  forty  per  cent,  of  the  value  of  their 
stock  as  it  existed  prior  to  the  said  defalcation  ;  that  said  Terry 
was  a  member  of  said  association  and  partner  therein,  and 
tlie  complainant  and  all  other  shareholders  or  partners 
were  equally  bound  to  contribute  to   any  losses   sustained 
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l)y  the  partnership  by  reason  of  the  defalcation  aforesaid/' 
And  they  repeat  that  in  the  language  following: 
"That  the  money  paid  by  the  members  or  partners  who 
did  pay  to  the  said  Terry,  was  paid  by  them  to  an  officer  of 
the  association  .  .  .  and  a  partner  therein,  and  these 
defendants  are  advised,  and  accordingly  aver,  that  in  so  far 
as  money  was  paid  to  him  in  that  capacity,  they  were  paid 
to  the  association/' 

Then  they  further  aver,  that  an  amendment  was  made  to 
the  constitution,  in  the  following  termH: 

"  For  the  purpose  of  ascertaining  the  amount  due  on  with- 
drawal, the  board  of  directors  shall,  at  a  regular  meeting, 
once  in  three  months,  report  the  value  of  each  share  of  stock 
as  nhown  bv  the  assets  and  liabilities  of  the  association/' 

The  answer  seems  to  rely,  first,  upon  this  amend- 
ment. But  we  arc  unable  to  perceive  how  that  amend- 
ment affects  the  case,  or  how  it  advances  uh  one  step 
•towards  the  solution  of  the  qucHtion  which  is  really  involved. 
The  amendment  directs  that  the  assets  shall  be  ascertained 
periodically;  but  what  the  assets  are,  is  the  very  question, 
and  whether  this  loss  is  to  be  deducted  from  the  assets  as  a 
lo85  of  the  association.  So  that  we  are  only  brought  back 
by  this  amendment  to  the  question  stated  in  the  outset,  as 
the  question  involved  in  the  case. 

Then  the  answer  seems  to  rely  on  the  general  law  regu- 
lating the  relations  of  partners  or  third  persons.  It  is  un- 
doubtedly true  that  ordinarily  a  person  dealing  with  a  part- 
ner may  pay  money  to  any  member  of  the  concern,  because, 
presumptively,  each  member  is  agent  of  the  others.  He 
may  make  contracts  and  give  receipts  and  acquittances  in 
the  name  of  the  firm,  and  they  will  bind  the  firm.  But  this 
presumption  is  rebutted,  if  it  appears  by  the  articles  of 
copartnership  that  one  or  more  members  of  the  firm  are  the 
only  persons  designated  to  make  contracts  and  give  acquits 
tances,  and  that  is  known  to  the  party  dealing  with  the 
firm.  Still  less  would  that  a})ply  to  the  case  of  a  joint  stock 
association  like  this,  where  the  membership  is  large,  and 
where  each  member  is  not  presumed  to  be  authorized  to  act 
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for  the  whole  concern,  but  the  business  of  the  concern  is  to 
be  transacted  by  officers  elected  for  that  very  purpose. 

Now,  it  seems  to  us  very  plain,  that  if  one  of  these  stock- 
holders had  paid  his  dues  to  another  stockholder,  who  did 
not  happen  to  be  an  officer,  for  the  purpose  of  having  it 
paid  into  the  association,  and  that  stockholder  so  receiving 
the  money  had  become  a  defaulter,  such  payment  would  not 
have  been  by  any  means  a  discharge  for  the  first  stock- 
helder,  for  it  would  not  have  been,  in  construction  of  law, 
received  by  the  association.  Can  it  make  anv  difference  that 
the  other  stockholder  happens  to  be  an  officer  who  is  not 
charged  with  the  duty,  or  clothed  with  the  authority  to  re- 
ceive the  money?  It  does  not  seem  so  to  us.  We  have  not 
had  a  single  authority  cited  in  favor  of  such  a  proposition* 
On  the  contrary,  the  whole  tenor  of  the  authorities  seems 
to  be  in  the  other  direction.  We  need  not  refer  to  more 
than  one  or  two.  Thus,  in  Burnes  vs.  Pennell,  2  H.  L.  C, 
521,  Lord  Campbell  says,  among  other  things: 

"Although  a  joint  stock  company  is  a  partnership,  it  is  a 
partnership  of  a  different  description,  and  att-ended  with  dif- 
ferent incidents  and  liabilities  from  a  partnership  cbnRtituted 
between  a  few  individuals  who  carry  on  business  jointly  with 
equal  powers  and  without  transferable  shares.  All  who 
have  dealings  wifli  a  joint  stock  company  know  that  the  au- 
thority to  manage  the  business  is  conferred  upon  the  direct- 
ors, and  that  a  stockholder,  as  such,  has  no  power  to  con- 
tract for  the  company.  For  that  purpose,  it  is  wliolly  im- 
material whether  the  company  is  incorj)orated  or  unincor- 
porated." 

In  another  case,  Burnside  i-s,  Dogrell,  3  Ex.,  224,  it  was  held 
that  the  receipt  of  deposits  by  one  member  of  a  joint  stock 
company  is  not  equivalent  to  a  receipt  of  tlieni  by  the  otliers, 
Polh)ck,  C.  B.,  said,  at  nisi  jn^iun,  that  "the  parties  who  jmid 
the  money  must  look  to  those  who  received  it.''  On  review, 
the  same  judge  said :  "No  authority  can  l)e  implied  from  the 
mere  fm*.t,.of  tlie  party  Iwing  secretary.'  Kolfe  B.:  said;  "I 
am  entirely  of  tlie  same  opinion."     And  Piatt,  B.:     "I  quite 
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agree    ...     no  general  authority  can  be   implied  from 
the  relationship  which  existed  between  the  parties." 

The  third  proposition  relied  on  by  the  answer,  is,  that 
the  payment  by  one  of  the  stockholders  to  any  officer  of 
the  association,  is  a  discharge  to  him,  and  is  a  payment  to 
the  association.  But  in  the  light  of  these  authorities,  we 
think  that  unless  it  be  shown  that  the  officer  in  question 
lias  authority  to  receive  it,  it  is  no  payment  to  the  associa- 
tion at  all.  It  seems  to  us,  therefore,  very  clear  on  the  au- 
thorities, and  according  to  the  common  sense  view  of  the 
matter,  that  if  these  stockholders  chose  to  trust  their  dues 
to  a  man  who  had  no  authority  to  receive  them,  and  he 
chose  to  appropriate  them  to  his  own  use,  the  stockholder  is 
not  discharged,  and  the  association  is  not  charged  with  the 
receipt  of  that  money,  and  therefore  the  directors  in  this 
case  had  no  right  to  charge  that  as  against  the  assets 
of  the  association,  and  thereby  diminish  the  share  of  the 
complainant  in  those  assets.  Therefore,  we  think  she  is  en- 
titled to  relief  in  the  shape  of  a  decree  for  the  amount  she 
claims  in  which  the  directors  will  be  enjoined  from  reducing 
her  share  by  charging  against  it  a  proportion  of  these  lost 
dues. 
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The  United  States,   ex  rel.   Theodore   Schcsiacher   aKD   ] 

Louis  EiTLiyaER,  J 

V8, 

E.  M.  Marble,  Commissioner  of  Patextsj, 

Law.    No.  23,990, 

j  Decided  December  13. 1883. 

\  The  Chibf  Justice  and  Justices  ITAOXEa  and  Cox  sittiiip. 

1.  Wlief  her  the  act  of  Congress  of  June  18.  18T4,  providing  for  tlie  registra- 
tion of  Ial)els,  is  unconstitutional,  and,  therefore,  void,  qn(eic, 

3.  A  government  official  cannot  c.\\\  in'  question  the  coni*tititti'>nality  of  a 
law  directing  liira  to  jx?rforui  a  jMirely  ministerial  duty. 

3.  The  duty  of  tlu>  Coranussioner  of  Patents,  on  tlie  ai>[>lication  to  him  to 
register  a  lal)el,  is  a  purely  ministerial  one,  as  much  so  as  the  act  of  a  re- 
conler  of  deeds  in  pLicing  ujxm  a  public  rec<ml  a  muniment  of  title.  The 
statute  has  not  define<l  what  shall  be  considered  a  lal»el.  whether  it  shall  be 
descriptive  of  the  article  io  i^iiich  it  is  afnxe<l,  or  wliether  it  may  V»e  a 
mere  arbitrary  design.  If  the  applicant  presents  it  as  a  hilx>l,  and  ap- 
IK?als  to  tlie  C^)mmissioner  to  give  it  the  pn>tection  wliich  the  law  provide* 
for  it  as  a  lalwl,  the  duty  of  tlie  Commissioner  is  t/)  regist»'r  it,  and  in  do- 
ing St)  he  pivos  it  only  the  pn>tection  which  the  statute  provides.  It  is 
not  protectcnl  as  a  tnule-mark  nor  as  a  copyright.  Tlie  public  at  large 
may  use  and  enjoy  it,  but  ffua  lalK»l  it  is  restricte<l  to  the  use  of  the  i>arty 
who  lias  R'gistereil  it  for  thai  purix>se  and  no  other.  With  the  character 
of  the  devii't*  the  Commissioner  is  not-  at  all  cxMicenictl.  IIU  (unction  is  as 
pUH'ly  ministerial  as  it  is  cajirtble  of  l)eiiig. 

STATI-LMEXT   OF  THE    CASE. 

• 

Petition  praying  a  niandamns  against  tlie  Commissioner 
of  Patents. 

Tlie  i)etition  set  forth  that  the  relators  heing  copartners, 
and  the  owners  and  ju'oducers  of  a  certain  new  label  de- 
signed to  he  attached  to  cigar  boxes,  delivered  to  the  Com- 
missioner of  Patents  tive  a)i>ies  of  said  label,  together  with 
a  statement  showing  that  the  same  was  to  be  used  as  a  label 
on  cigar  boxes.  Accompanying  the  label  was  a  description 
of  the  same  together  with  fee  of  six  dollars,  and  a  request 
that  said  label  be  registered  in  the  Patent  Office,  and  that 
a  certificate  of  such  registration  be  issued  to  the  relators : 
that  said  proceedings  were  had  under  and  in  compliance 
with  the  act  of  Congress  approved  June   18,  1874,  entitled 
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^'An  act  to  amend  the  law  relating  to  patents,  trade-marks 
and  copyrights ;  '*  that  the  Commissioner  received  said  fee 
and  said  labels,  statement,  description  and  request,  and  regis- 
tered the  same  under  serial  No.  14,637,  and  date  June  8, 
1882  ;  and  that  the  Commissioner  thereupon  refused  to  com- 
plete the  registry  of  said  label  and  to  furnish  a  copy  of  the 
record,  under  the  seal  of  the  Commissioner  of  Patents,  to  the 
relators,  to  the  great  iryury  of  the  relators.  The  petition 
concluded  with  a  prayer  that  a  peremptory  writ  of  majidarnus 
issue  against  the  Commissioner  of  Patents,  requiring  him  to 
complete  the  registry  of  said  label,  and  to  furnish  the  re- 
lators a  copy  thereof  under  his  seal. 

A  rule  to  show  cause  why  such  writ  should  not  be  granted 
was  issued,  and  made  returnable  before  the  General  Term. 

Wm.  Hexry  Browne  for  respondent : 

1.  A  maTidamns  cannot  issue  unless  upon  resiwndent^s  re- 
fusal to  obey  some  positive  law ;  and  no  act  of  Congress  is 
law  unless  strictly  in  accordance  with  the  Constitution. 

The  petitioners  rely  on  the  act  of  June  18,  1874,  entitled 
**  An  act  to  amend  the  law  relating  to  patents,  trade-marks 
and  copyrights.''  18  Statutes  at  Large,  78 ;  Supplement  to 
Eevised  Statutes,  41. 

That  act  lacks  vitality,  unless  it  springs  from  one  of  two 
clauses  in  Article  lof  the  Constitution,  among  the  enumerated 
powers  of  Congress,  to  wit,  the  third  clause  of  section  8: 

"To  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes." 

Or,  in  the  eighth  clause  of  said  section : 

"To  promote  tlic  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  dis- 
coveries." 

2.  "Authors."  From  the  title  of  the  act,  we  naturally 
look  for  authority  for  its  existence  in  the  latter  clause  of  the 
Constitution. 

Are  the  petitioners  "authors  ?  "     They  do  not  claim  to  be, 
but  allege  in  their  petition  (p.*l)  that  they  are  "the  owners 
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and  producers  of  a  certain  label."  In  truth  they  are  not 
"  authors,"  for,  says  the  United  States  Supreme  Court : 

"The  writings  which  are  to  be  protected  are  the  fruits  of 
intellectual  labor,  embodied  in  the  form  of  books,  prints, 
engravings  and  the  like."  Trade-Mark  Cases,  100  U.  S., 
94. 

A  mere  label,  capable  of  no  other  use  than  to  be  pasted 
on  a  bottle  or  other  article  for  sale,  is  not  the  work  of  an 
author.  Scoville  vs.  Toland,  6  West.  L.  J.,  84;  Coflfeen  vs, 
Brunton,  4  McLean,  516. 

3.  "Inventors."  Are  the  petitioners  "inventors?" 
They  do  not  claim  to  be,  for  their  application  for  registra- 
tion is  based  on  the  fact  of  their  being  "  sole  proprietors." 
Besides  that,  inventors  are  protected  under  a  diflferent 
statute,  and  for  a  "  limited  time,"  and  in  the  act  of  1874  the 
time  is  not  limited. 

The  Supreme  Court  said  of  a  trade-mark — a  kind  of  prop- 
erty superior  in  natiu*e  to  a  label — that  it  does  not  "  depend 
upon  novelty,  upon  invention,  upon  discovery,  or  upon  any 
work  of  the  brain.  It  requires  no  fancy  or  imagination,  no 
genius,  no  laborious  thought."     Trade-Mark  Cases,  supra. 

The  inevitable  conclusion  is,  therefore,  that  the  eighth 
clause  of  section  8  of  Article  I  of  the  Constitution  does  not 
apply  to  this  case. 

That  is  intended  only  to  protect  a  "  right,"  previously 
well  defined  and  understood. 

4.  The  commerce  clause.     Can  that  apply? 
Section  3  of  the  said  act  of  18*74,  says ; 

"That  in  the  construction  of  this  act,  the  words  "engrav- 
ings," "cut"  and  "  print "  shall  be  applied  only  to  pictorial 
illustrations  of  works  connected  with  the  fine  arts. 

"  And  no  prints  or  labels  designed  to  be  used  for  any  other 
article  of  manufacture  shall  be  entered  under  the  copyright 
law,  but  may  be  registered  in  the  Patent  Office." 

A  definition  of  the  term  "  label,''  as  here  used,  is  now 
required.     It  is: 

"A  small  piece  of  paper,  or  other  material,  containing  the 
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name,  title  or  description,  and  affixed  to  indicate  its  nature 
or  contents."     Worcester's  Die. 

"A  label  is  a  narrow  slip  of  silk,  paper,  parchment,  &c., 
affixed  to  anything  denoting  its  contents,  ownership,  ^nd 
the  like,  as  a  label  of  a  bottle  or  package."     Webster's  Die. 

"  Label.  A  placard  or  slip  attached  to  an  object  to  denote 
its  contents,  destination  or  ownership."  Knight's  Am. 
Mech.  Die.     See  Skeat's  Etymological  Die. 

In  1874,  soon  after  the  passage  of  the  act  under  considera* 
tion,  the  Commissioner  of  Patents  found  it  necessary  to 
construe  terms,  and  his  definition  has  officially  been  used 
ever  since.     It  is  printed  in  his  rules,  as  follows: 

"The  words  "prints"  and  "labels,"  as  used  in  this  act, 
so  far  as  it  relates  to  registration  in  the  Patent  Office,  are 
construed  as  synonymous,  and  are  defined  as  any  device, 
picture,  word  or  words,  figure  or  figures  (not  a  trade-mark), 
impressed  or  stamped  dii^ectly  upon  the  articles  of  manu- 
facture, or  upon  a  slip  of  paper,  or  other  material,  to  be 
attached  in  any  manner  to  manufactured  articles,  or  to 
bottles,  boxes,  and  packages  containing  them,  to  indicate 
the  contents  of  the  package,  the  name  of  the  manufacturer 
or  the  place  of  manufacture,  the  quality  of  goods,  directions 
for  use,"  &c. 

That  it  is  the  label  of  commerce,  so  frequently  discussed 
by  courts  in  its. relation  to  trade-marks,  that  is  meant  in 
this  act,  there  is  not  a  shadow  of  doubt;  and  petitioners 
concede  this  point. 

It  cannot  be  denied  that  Congress  has  power,  in  its  regu- 
lation of  commerce,  to  protect  arbitrary  symbols  of  trade. 
Trade-Mark  Cases,  supra]  Registration  Act  of  March  3, 
1881 ;  Amendatory  Trade-Mark  Act  of  1882. 

In  protecting  commerce,  manufactures  are  incidentally 
protected. 

"  Manufactures  and  commerce  are,  it  is  plain  to  perceive, 
twin  sisters.  As  they  began  life  together,  so  in  the  race  do 
they  keep  side  by  side."  Browne  on  Trade-Marks,  78.  See, 
also,  "  Definition  and  Nature  of  a  Trade-Mark,"  Ibid,,  j^p. 
53-93, 
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The  convention  between  the  United  States  and  the  German 
Empire,  1872,  protects  "  marks  or  labels  of  goods,  or  of  their 
packages,*'  and  also  '^patterns  and  marks  of  manufacture 
and  trade.''  Sec,  also,  the  declaration  between  the  United 
States  and  Great  Britain,  of  1878,  "for  the  reciprocal  pro- 
tection of  marks  of  manufacture  and  trade,"  and  "  everything 
relating  to  property  in  trade-marks  and  trade-labels." 

But  those  trade-labels  must  be  peculiar  and  characteristic, 
something  of  the  nature  of  a  trade-mark,  although  not 
technically  such.  But  one  "  has  no  right  to  appropriate  a 
sign  or  symbol,  which  from  the  nature  of  the  fact  it  is  used 
to  signify,  others  may  employ  with  equal  truth,  and  there- 
fore have  an  equal  right  to  employ  for  the  same  purpose." 
Canal  Co.  vs,  Clark,  13  Wall.;  Manufacturing  Co.  vs. 
Trainer,  101  U.  S.,  p.  54. 

In  this  latter  case,  the  court  cited  Baggett  fs.  Findlater 
(Law  Rep.,  17,  Eq.,  29),  where  an  injunction  was  refused  to 
restrain  the  use  upon  a  trade-label  of  the  term  "  nourishing 
stout,"  which  the  plaiiitifl'had  previously  used,  on  the  ground 
that  nourishing  is  a  mere  English  word  denoting  quality. 
And  the  autliorities  throughout  the  domain  of  commerce  are 
all  one  way  on  tliis  point.  But  the  act  of  1874  does  not 
make  any  exception.  It  is  sweeping  in  its  language,  except 
that  it  excludes  trade-marks.  "Prints  or  labels,"  for 
"articles  of  manufacture.'     Any  print,  any  label. 

The  act  is  void  for  uncertainty. 

5.  Congress  exceeded  its  authority  in  passing  the  act  of 
1874. 

If  that  piece  of  legislation  has  any  basis,  it  must  be  found 
in  the  authority  to  "  regulate  "  commerce.  The  Supreme 
Court  said,  inter  alia,  that  after  the  commerce  specially 
designated : 

"There  still  remains  a  very  large  amount  of  commerce, 
])erhaps  the  largest,  which  trade  or  tratlic,  being  between 
citizens  of  tlie  same  State,  is  beyond  the  control  of  Congress." 
Trade-Mark  Cases,  supra. 

l^ut  the  act  of  1874  is  not  restricted  in  its  operation  to  the 
commerce  under  the  control  of  Congress.     The  court  said : 
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"When,  therefore,  Congress  undertakes  to  enact  a  law, 
which  can  only  be  valid  as  a  regulation  of  commerce,  it  is 
reasonable  to  expect  to  find  on  the  face  of  the  law,  or  from 
its  essential  nature,  that  it  is  a  regulation  of  commerce  with 
foreign  nations,  or  among  the  several  States,  or  with  the 
Indian  tribes.  If  not  so  limited,  it  is  in  excess  of  the  power 
of  Congress.  If  its  main  purpose  be  to  establish  a  regula- 
tion applicable  to  all  trade,  to  commerce  at  all  points, 
especially  if  it  is  apparent  that  it  is  designed  to  govern  the 
commerce  wholly  between  citizens  of  the  same  State,  it  is 
obviously  the  exercise  of  a  power  not  confided  to  Congress." 
*  *  *  "  Here  is  no  requirement  that  such  person  shall 
be  engaged  in  the  kind  of  commerce  which  Congress  is 
authorised  to  regulate.  It  is  a  general  declaration,''  etc. 
Trade-Mark  Cases,  mipra. 

Therefore,  for  the  reason  that  section  3  of  the  act  of  Con- 
gress, approved  June  18,  1874,  entitled,  "An  act  to  amend 
the  law  relating  to  patents,  trade-marks  and  copyrights,"  in 
regard  to  the  registration  of  prints  or  labels  in  the  Patent 
Office,  is  not  warranted  by  the  Constitution,  the  order  made 
herein,  for  the  Commissioner  of  Patents  to  show  cause  whv 
Ttiandamus  should  not  issue,  should  be  dismissed. 

From  the  argument  filed  by  the  Commissioner  the  fol- 
lowing is  extracted : 

By  the  act  of  June  18,  1874,  the  Commissioner  of  Patents 
is  charged  with  the  suixirvision  and  control  of  the  entry  and 
registry  of  prints  and  labels.  It  is  his  duty,  therefore,  to 
determine  in  every  case  whether  or  not  the  a])plication  pre- 
ferred under  that  law  presents  proi)er  subject  matter  for 
registration. 

In  the  exercise  of  this  duty  it  is  necessary  for  him  to  de- 
termine the  character  of  the  matter  oflx^red  for  registration, 
and  to  ascertain  that  it  is  a  lawful  lal)el  within  the  mean- 
ing of  the  act 

The  fact  that  a  public  officer  is  charged  with  the  minis- 
terial duties  of  signing,  sealing,  registering,  and  the  like, 
carries  with  it,  pro2)rio  vifjore,  the  preliminary  duty  of  ascer- 
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taiDiDg  that  a  suitable  case  for  action  is  presented.  Thas^ 
the  Secretary  of  the  Interior  Is  not  bound  to  sign  a  land 
patent  brought  before  him  in  the  usual  routine  of  business 
as  a  patent  for  an  invention ;  nor  a  register  of  wills  to 
register  a  deed ;  nor  a  recorder  of  deeds  to  record  a  prom- 
ise to  pay;  nor  the  Commisioner  of  Patents  to  record 
a  contract  for  the  sale  of  a  machine,  as  an  assignment  of  a 
patent  right. 

The  Commissioner  of  Patents  is  required  by  said  act  to 
register  a  label,  but  not  a  design,  a  mechanical  invention, 
or  a  trade-mark.  It  would  introduce  endless  confusion  into 
all  questions  of  title  if  the  allegation  of  the  interested  party 
as  to  the  application  of  certain  provisions  of  law  to  the  facts 
of  his  case,  were  to  he  taken  as  ci>nclu8ive.  The  respondent 
does  not  understand  with  the  relators  that  the  decision  in  the 
case  of  the  United  States,  ex  rel.  Tlie  Willcox  &  Gibbs 
Sewing  Machine  Comi>auy  vs.  E.  M.  Marble  (1  ilackey, 
284),  is  at  variance  with  the  views  here  expressed.  The 
decision  uj>on  the  facts  of'  the  qw^q  was  to  the  eflFect  that 
a  label  which  is  otherwise  a  projK»r  subject  for  registra- 
tion, under  the  act  in  question,  is  not  excluded  from 
registration  by  the  fact  that  it  bears  ni>on  its  face  matter 
whicli  might  l>ecome  a  lawful  tratle-mark.  Tlie  court  did 
examine  into  the  reasons  which  led  the  Commissioner  to 
refuse  the  registry,  and  determining  after  investigation  that 
the  judgment  of  the  Commissioner  was  erroneous,  ordered 
the  mniuhimns  to  issue. 

It  is  resi>ectfully  submitted,  therefore,  that  a  fanciful  de- 
sign of  the  character  of  the  one  in  question,  not  descriptive 
or  suggestive  of  any  trade  or  article  of  manufacture,  and 
which  might  be  ajq^lied  as  an  ornament  with  equal  propriety 
to  a  box  of  cigars,  a  bolt  of  cloth,  a  barrel  of  flour,  or  to  an 
indefinite  varietv  of  articles  of  merchandise,  or  which  might 
}>e  j>reserved  for  its  intrinsic  merits  as  a  work  of  art,  or 
which  might  become  a  lawful  trade-mark  by  its  association 
with  a  particular  brand  or  manufacture,  is  not  a  label  with- 
in the  meaning  of  the  act  of  June  18,  1874.  The  statutory 
provisions  relating  to  the  same  matter  existing  at  the  time 
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of  the  passage  of  this  act,  were  as  follows:    Section  493 Y  of 
the  Revised  Statutes  provided  as  follows: 

"Any  person  or  firm  domiciled  in  the  United  States  and 
any  corporation  created  by  the  authority  of  the  United 
States,  or  of  any  State  or  Territory  thereof,  and  any  person, 
firm,  or  corporation  resident  of  or  located  in  any  foreign 
country  which,  by  treaty  or  convention,  affords  similar  priv- 
ileges to  citizens  of  the  United  States,  and  who  are  entitled 
to  the  exclusive  use  of  any  lawful  trade-mark,  or  who  int<»nd 
to  adopt  and  use  any  trade-mark  for  exclusive  use  within 
the  United  States,  may  obtain  protection  for  such  lawful 
trade-mark  by  complying  with  the  following  requirements: 

First.  By  causing  to  be  recorded  in  the  Patent  Office  a 
statement  specifying  the  names  of  the  parties,  and  their  res- 
idences and  place  of  business,  who  desire  the  protection  of 
the  trade-mark;  the  class  of  merchandise,  and  the  particular 
description  of  goods  comprised  in  such  class,  by  which  the 
trade-mark  has  "been  or  is  intended  to  be  appropriated;  a 
description  of  the  trade-mark  itself,  with  fac  similes  thereof, 
showing  the  mode  in  which  it  has  been  or  is  intended  to  be 
applied  and  used ;  and  the  length  of  time,  if  any,  during 
which  the  trade-mark  has  been  in  use. 

Second,  By  making  payment  of  a  fee  of  twenty-five  dol- 
lars in  the  same  manner  and  for  the  same  purpose  as  the 
fee  required  for  patents. 

Third.  By  complying  with  such  regulations  as  may  be 
prescribed  by  the  Commissioner  of  Patents. 

Section  4939  provided  that:  "The  Commissioner  of  Pat- 
ents shall  not  receive  and  record  any  proposed  trade-mark 
which  is  not  and  cannot  become  a  lawful  trade-mark,  or 
which  is  merely  the  name  of  a  person,  firm,  or  corporation 
unaccompanied  by  a  mark  sufficient  to  distinguish  it  from 
the  same  name  when  used  by  other  persons."     *     *     * 

Section  4952  provided  that:  "Any  citizen  of  the  United 
States  or  resident  therein,  who  shall  be  the  author,  inventor, 
designer,  or  proprietor  of  any  book,  map,  chart,  dramatic  or 
musical  composition,  engraving,  cut,  print,  or  photograph  or 
negative  thereof,  or  of  a  painting,  drawing,  chromo,  statue. 
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statuary,  and  of  models  or  designs  intended  to  be  perfected 
as  works  of  the  fine  arts,  and  the  executors,  administrators, 
or  assigns  of  any  such  person  shall,  upon  complying  with 
the  provisions  of  this  chapter,  have  the  sole  liberty  of  print- 
ing, reprinting,  publishing,  completing,  copying,  executing, 
finishing,  and  vending  the  same/'     *     *     ♦ 

Under  these  provisions  of  law  the  designer,  or  those 
deriving  legal  title  from  him,  might  register  a  new  and 
fanciful  cut,  print  and  engraving,  as  copyright  matter, 
irrespective  of  the  use  or  purpose  for  which  it  waH  designed; 
or  he  might  register  the  same  as  a  trade-mark  to  be  applied 
to  articles  of  merchandise  by  making  tlie  proj>er  declarations 
to  that  effect,  as  provided  in  section  4937- 

There  is  no  reference  in  either  or  any  of  these  sections  of 
law  to  anything  in  the  nature  of  a  label.  The  designer  of 
cuts,  prints,  and  engravings,  in  common  with  authors, 
artists,  &c.,  are  rewarded  for  their  ingenuity  by  a  limited 
monopoly  in  the  use  of  their  productions.  The  proprietors 
of  existing  or  pro»j)ective  trade-marks  are  permitted  to  make 
registry  of  their  marks,  which  are  guaranteed  a  certain 
measure  of  protection  forever,  or  so  long  as  the  registr}'  sliall 
be  renewed. 

The  Librarian  of  Congress  having  brought  it  to  the  atten- 
tion of  Congress  that  great  numbers  of  prints  and  cut.s 
designed  for  the  purpose  of  ornamenting  and  distinguishing, 
and  thereby  facilitating  the  sale  of  articles  of  merchandise, 
and  valuable  only  in  that  connection,  were  being  offered  for 
registry  under  tlie  copyright  act,  the  law  was  amended  by 
the  act  of  June  18,  1874.  The  third  section  of  that  act  pro- 
vides : 

"That  in  the  construction  of  this  act,  the  words  ^engrav- 
ing,' ^cut,'  and  Sprint,'  shall  be  applied  only  to  pictorial 
illustrations,  or  works  connected  with  the  fine  arts,  and  na 
prints  or  labels  designed  to  be  used  for  any  other  articles  of 
manufacture  shall  be  entered  under  the  copyright  law,  but 
may  be  registered  in  the  Patent  Ofiice.  And  the  Commis- 
sioner of  Patents  is  hereby  charged  with  the  supervision  and 
control  of  the  entry  or  registry  of  such  prints  or  labels,  in 
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conformity  with  the  regiilationB  provided  by  law  as  to  copy- 
right of  prints,  except  that  there  shall  he  paid  for  recording 
the  title  of  any  print  or  label,  not  a  trade-mark,  six  dollars, 
"which  shall  cover  the  exj)en8e  of  furnishing  a  copy  of  the 
i^ecord  under  the  seal  df  the  Commissioner  of  Patents,  to  the 
j>arty  entering  the  same." 

In  the  first  clause  of  this  section  it  is  declared  that  no 
•print,  cut,  or  engraving,  shall  thereafter  be  registered  as 
f:5oj>yright  matter  which  is  not  applied  to  pictorial  illustra- 
t:ion8  or  works  connected  with  the  fine  arts.     By  this  pro- 
viHion  the  law  withdraws  all  protection  from  those  spurious 
works  of  art  now  commonly  attached  to  boxes  and  bundles 
of  all  descriptions,  and   which  are  not  esteemed  for  their 
intrinsic  value,  but  as  lending  a  temporary  and  cheap  adorn- 
ment to  perishable  articles  of  merchandise.     They  may  be 
more  pro}>erly  regarded  as  a  commercial  device  than  as  a 
**  writing"  by  an  ** author'*  tending  to  promote  the  advance- 
ment of  science. 

The  succeeding  clauses  of  the  section  in  question,  provido 
Tor  the  registry  of  prints  and  labels  designed  to  be  used  for 
other  articles  of  manufacture  not  connected  with  the  fine 
«rts;  arid  charge   the  Commissioner   of  Patents  with   the 
supervision  and  control  of  the  entry  and  registry  of  such 
lal)els.     It  is  expressly  declared  that  sucli  prints  or  labels 
»re  "  not  to  be  entered  under  the  copyright  law,*'  such  regis- 
tration not  being  regarded  apparently  as  being  within  the 
sanction  of  the  copyright  and  patent  clause  of  the  Constitu- 
tion.    What  constitutional  provision  there  is,  or  whether 
there  is  any,  which  authorizes  legislation  of  this  character, 
it  is  not  now  neoessarv  to  discuss.     The  act  itself  furnishes 
no  definition  of  what  constitutes  a  print  or  label.     The  word 
"  la})el,'*  as  commonly  understood,  denotes  a  slip  of  paper  or 
other  suitable  material  attached  to  goods,  giving  a  short 
description  of  their  character,  directions  for  their  use,  and 
other  facts   of  interest  to  the    purchaser.     As   defined   in 
Webster's  Dictionary,  "  a  label  is  a  narrow  slip  of  silk,  paper, 
parchment,  &c.,  affixed  to  anything  denoting  its  contents 
ownership,  and  the  like,  as  a  label  of  a  bottle  or  package." 
6 
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In  the  practice  of  the  Patent  Office  a  label  has  been  re- 
garded as  consisting  either  of  a  written  description  or  of  a 
pictorial  representation  of  the  article  itself,  its  mode  of 
manufacture,  or  manner  of  use.  As  thus  understood  the 
section  in  question  provides  that  a  cmt,  engraving,  or  print 
may  be  registered  as  a  work  of  art  under  the  copyright  law, 
and  that  a  print  of  a  descriptive  character  to  be  affixed  to 
an  article  of  commerce  in  the  nature  of  a  label  may  be 
registered  in  the  Patent  Office. 

In  further  providing  that  only  those  prints  and  labels, 
"  not  a  trade-mark,"  shall  be  registered,  the  act  furnishes 
another  indication  that  it  is  descriptive  prints  and  labels 
alone  which  are  the  jiroper  subject-matter  for  registry.  A 
merely  fanciful  sketch  or  print  when  affixed  to  articles  of 
commerce  is,  or  may  become  by  use,  the  lawful  trade-mark 
of  the  owner.  Such  marks  by  excess  of  caution  are  dis- 
criminated in  the  act  itself  from  the  descriptive  prints  which 
form  labels  proper.  As  no  examination  is  to  be  had  under 
the  provisions  of  the  act  as  to  any  facts  outside  of  the  record, 
viz.:  whether  tlie  purported  label  has  or  has  not  been  used 
and,  as  the  allegation  of  the  applicant  tliat  his  proposd 
label  has  not  been  used  or  j)ubli8lied,  is  conclusive  for  the 
purposes  of  registry,  it  is  evident  that  the  Commissioner 
must  determine  from  inspection  only  whether  the  alleged 
label  seems  to  be,  or  is  adapted  by  its  nature  to  become  by 
use,  a  trade-mark.  It  would  be  unlawful,  therefore,  for  him 
to  register  as  a  label  a  mark  which  by  use  in  commerce 
would  become  a  trade-mark,  or  from  its  nature  would  in- 
evitably lead  the  public,  whether  truthfully  or  by  deceit,  to 
assume  that  it  is  a  veritable  mark  of  trade. 

It  is  apparent  upon  inspection,  that  the  alleged  label  of- 
fered for  registration  in  this  case  is  purely  fanciful  and  ar- 
bitrary in  its  proposed  application.  Whether  or  not  it 
might  in  the  hands  of  the  designer  be  registered  as  a  work 
of  art  under  the  copyright  law,  or  as  a  trade-mark  in  the 
hands  of  the  manufacturer  who  applies  it,  or  intends  to  ap- 
ply it  to  goods  of  his  manufacture,  it  is  not  a  label,  as  that 
word  is  commonly  understood,  nor  as  used  in  the  3d  section 
of  the  act  of  June  18,  1874. 
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Wm.  H.  BreretOiV  for  relator: 

The  defendant  bases  his  refusal  to  register  this  label  on 
the  ground  that  the  same  is  not,  in  his  judgment,  a  label, 
but  is  a  trade-mark,  and  that  the  act  of  Congress,  which 
changes  the  place  of  registry  of  labels  from  the  office  of  the 
Librarian  of  Congress  to  the  Patent  Office,  confers  upon  the 
Commissioner  the  right  to  determine  whether  the  subject- 
matter  of  an  application  is  properly  registrable  as  a  label, 
or  should  be  registered  as  a  trade-mark.  See  22  0.  G.  Pat* 
Off.,  No.  15,  page  1291. 

Before  the  passage  of  the  act  of  June  18,  1874,  all  prints 
and  labels  were  registered  in  the  office  of  the  Librarian  of 
Congress. 

The  statutory  provisions  under  which  prints  and  labels 
were  then  registered,  and  which  governed  and  controlled 
the  registry  thereof  and  the  rights  of  the  parties  thereunder, 
are  found  in  sections  4948  to  4971  of  the  Revised  Statutes. 
Sections  4956  and  4957  relate  to  the  recording  of  such  prints 
and  labels,  and  the  furnishing  by  the  Librarian  of  a  co])y  of 
such  record.     Section  4957  is  in  the  following  words: 

"  The  Librarian  of  Congress  shall  record  the  name  of  such 
copyright  book,  or  other  article,  forthwith,  in  a  book  to  be 
kept  for  that  purpose,  in  the  words  following:  "Library  of 
Congress,  to  wit.  Be  it  remembered  »^  *  *  *  ♦  * 
And  he  shall  give  a  copy  of  the  title  or  description,  under 
the  seal  of  the  Librarian  of  Congress,  to  the  proprietor, 
whenever  he  shall  require  it," 

A  careful  inspection  of  these  various  sections  will  show 
that  the  Librarian  of  Congress  never  had  any  power  given 
him  to  exercise  his  discretion  as  to  what  labels  or  prints  he 
should  register,  and  what  he  should  not,  but,  on  the  con- 
trary, that,  as  to  these  matters,  he  merely  occupied  the 
position,  and  was  to  perform  the  duties  of,  a  recording  officer. 

The  proprietor  of  the  print  or  lal)el  was  the  one  to  decide 
whether  or  not  he  desired  to  place  his  title  thereto  on  record, 
and  by  so  doing  secure  to  himself  the  protection  which  the 
law  aflforded.  And  if  he  so  elected,  he  was  to  furnish  the 
necessary  copies  and  pay  the  prescribed  fees  to  the  Librarian 


44  XT.  S.,  BX  REL.  Schumacher,  t;.  Marble. 

of  Congress,  and  otherwise  to  perform  such  acts  as  the  law 
required  as  being  necessary  to  the  proper  registry  thereof. 
These  thiags  being  done,  the  Librarian  was  to  record  said 
print  or  label,  and  was  to  furnish  a  copy,  under  seal,  if  the 
proprietor  desired  it. 

The  Librarian  of  Congress  had  no  more  right  to  refuse  to 
record  a  print  or  label — on  the  grAind  that,  in  his  opinion, 
it  constituted  a  trade-mark — than  a  county  clerk  would  have 
.to  refuse  to  record  a  deed  on  the  ground  that,  in  his  opinion, 
it  was  not  so  drawn  as  to  secure  to  the  jmrties  ksking  the 
record  thereof  the  rights  sought  to  be  secured. 

And  we  may  say  that,  so  far  a?  we  are  aware,  the  Librarian 
of  Congress  never  pretended  to  exercise  any  judicial  powers 
in  the  registry  of  labels  or  prints,  or  of  books  or  pictures. 

Such  being  the  law,  Congress,  on  June  18,  1874,  by  the 
act  referred  to  in  the  petition  (18  Stats,  at  Large,  p.  78), 
changed  the  place  of  registry  of  prints  and  labels  designed 
to  be  attached  to  articles  of  manufacture  from  the  office  ot 
the  Librarian  of  Congress  to  the  Patent  Office.  Section  3 
of  that  act  is  as  follows : 

'"  Sec.  3.  That  in  the  construction  of  this  act  (the  copyright 
act),  the  words  *  engraving,  cut,  and  print,'  shall  be  applied 
only  to  pictorial  illustrations  or  works  connected  with  the 
fine  arts,  and  no  prints  or  labels  designed  to  be  used  for  any 
other  articles  of  manufacture  shall  be  entered  under  the 
copyright  law,  but  may  be  registered  in  the  Patent  Office. 
And  the  Commissioner  of  Patents  is  hereby  charged  with 
the  supervision  and  control  of  the  entry  or  registry  of  such 
prints  or  labels,  in  conformity  with  the  regulations  provided 
by  law  as  to  copyright  of  prints,  except  that  there  shall  be 
])aid  for  according  to  the  title  of  any  i)rint  or  label,  not  a 
trade-mark,  six  dollars,  which  shall  cover  the  expense  of 
furnisliing  a  copy  of  tlie  record,  under  the  seal  of  the  Com- 
missioner of  Patents,  to  the  party  entering  the  same." 

It  will  be  apparent  that  the  duties  of  the  Commissioner  of 
Patents  as  to  the  registry  of  prints  and  labels  are  not 
chanjjred  bv  tlie  act  of  June   18,  1ST4,  from  the  duties  exer- 

IT  ft  *  .' 

cised  by  the  Librarian  of  Congress  under  the  then  existing 
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laws;  the  duties  still  remain  the  same,  the  only  change 
being  in  the  official  by  whom  the^y  are  to  be  performed. 

The  same  laws  govern  the  registration  of  prints  and  labels 
in  the  Patent  Office  as  prevail  in  the  recording  of  copyrights 
in  the  office  of  the  Librarian  of  Congress. 

In  the  case  of  Marsh  vs.  Wan-en,  reported  in  14th  Blatchf., 
p.  264,  his  honor,  Judge  Blatchford,  said:  "The  statutory 
X)rovision8  which  conl'er  the  rights  and  regulate  the  remedies 
of  persons  who  register  in  the  Patent  Office,  under  the  act 
of  June  18,  1874  (18  U.  S.  Stats,  at  Large,  78),  prints  or 
labels  designed  to  be  used  for  any  other  articles  of  manu- 
facture than  pictorial  illustrations  and  works  connected  with 
the  fine  arts,' are  those  which  are  contained  in  sections 
4948  to  4971  of  the  Revised  Statutes,  in  regard  to  copyrights." 

The  acts  of  Congress  relating  to  patents,  also  those  relating 
to  the  registration  of  trade-marks,   give  the  Commissioner 
the  right  to  regulate  the  modus  of  applications,  and  the  right 
to  decide  on  the  propriety  of  issuing  patents  or  certificates 
of  registration  of  trade-marks ;  but  the  act  relating  to  labels 
and   prints,  bearing  close  analogy  to  the  acts  relating  to 
copyrights  generally,  and  being  in  truth  but  a  branch  of  the 
latter,  carefully  abstains  from  granting,  but  a  receiving  and 
receipting,  power  to  each  of  the  recording  tribunals.     The 
evident  intention  of  Congress  was,  in  view  of  the  multiplicity 
of  business  connected  with  the  matter  of  securing  copyrights, 
to  place  the  burden  of  showing  the  legality  of  all  the  pro- 
ceedings upon  those  who  claim  to  have  acted  in  obedience  to 
the  law.     If  one  deposits  with  the  Librarian  of  Congress  the 
title  of  a  book,  claiming  that  he  owns  it,  and  that  he  is  a 
citizen  of  the  United  States,  or  that  the  thing  which  he  calls 
a  book  is  in  reality  a  book,  it  is  not  for  the  Librarian  to 
inquire  into  the  truthfulness  of  these   assertions,  but  he 
issues  his  receipt,  receives  the  j)ai)ersand  fees  submitted,  and 
leaves  the  party  to  such  relief  as  owing  to  the  proceedings 
had    before  him,  and    his  other    statutory  rights  the   law 
entitles  him  to  enjoy.     Hence,  it  has  frequently  happened 
that  persons,  litigants  in  court,  seeking  relief  for  violation 
of  tlieir  copyrights,  were  told  by  the  court  that  their  copy- 


46  U.  S.,  EX  REL.  SCHUMACHEB,  V,  MaRBLE. 

rights  were  not  lawfully  recorded;  that  tlie  steps  essential 
for  the  purposes  of  protection  under  the  law,  had  not  been 
correctly  taken.    Clayton  vs.  Stone,  2  Paine,  383. 

Strictly  analogous  to  this  should  be  the  proceedings  re- 
lating to  prints  and  labels.  Tlie  act  (June,  1874)  does  not 
sav  that  the  Commissioner  shall  exercise  anv  discretion  in 
this  matter,  does  not  say  that  he  should  make  an  examina- 
tion into  the  matter,  does  not  sav  that  he  should  issue  a  cer- 
tificate  to  the  party  recording  a  label,  but  simply  provides 
that  labels  may  be  registered  in  the  Patent  Office,  that  the 
Commissioner  is  charged  with  the  supervision  and  control 
of  the  entry  of  the  registry  of  such  prints  or  labels,  and 
that  when  the  fee  of  $(>  is  paid  this  shall  also  cover  the  ex- 
pense of  furnishing  "  a  copy  of  the  record  under  the  seal 
of  the  Commissioner  of  Patents,"  to  the  party  entering  the 
same. 

The  questions  in  the  present  case  are  not  new,  but  have 
alreatlv  been  determined  bv  this  court  in  the  case  of  The 
United  States,  ex  rel.  TheWillcox&  Gibbs  Sewing  Machine 
Co.,  V8,  E.  M.  Marble,  1  Mackey,  284.  The  case  now  before 
the  court  is  one  of  manv  of  the  same  charac»ter. 

Heretofore  it  has  alwavs  been  a  rule  of  the  Patent  Office 
that  the  decisions  of  one  Commissioner  were  binding  upon 
his  successors  in  office  in  cases  where  the  same  questions 
arose  again,  and  were  to  l)e  followed  by  them.  But  the  de- 
fendant seems  to  diregard  this  rule,  and  either  ignores 
decisions  of  his  predecessors  or  else  fails  to  avail  himself 
of  that  ready  means  of  acquainting  himself  with  them 
which  the  Government  places  at  his  disi>osaL  In  the  case 
of  Schumacher  &  Ettlinger,  reported  in  the  printed  volume 
of  "Decisions  of  the  Commissioner  of  Patents  and  U.  S. 
Court"  for  the  year  1876,  page  75,  Mr.  Spear,  acting  Com- 
missioner, held  as  follows: 

"  It  appears  from  the  record  that  these  applicants  aj)plied 
for  the  registration  of  a  certain  print,  the  proper  numlwr  of 
copies  of  which  were  attached  to  tlie  application.' 

"The  print  is  made  up  of  a  combination  of  colors,  ligure^* 
and  words.     *     *     * 
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"  A  certificate  of  registration  was  refused  by  the  exam- 
iner, first,  because  the  print  amounted  to  a  trade-mark, 
being  purely  an  arbitrary  symbol,  and  not  in  any  one  of  its 
features  descriptive ;  second,  because  it  may  become  a  trade- 
inark  by  adoption  and  use ;  and  as  applicants  desire  to 
multiply  and  sell  copies  of  it,  it  would  seem  that  protection 
»hould  be  sought  under  the  law  as  a  new  and  original  de- 
sign ;  and  that  to  entitle  the  label  to  registration  under  the 
a,ct  of  June  18,  1874,  it  must  be  *  intended  to  be  used  for 
6onie  article  of  manufacture/  " 

"  The  position  taken  by  the  examiner  that  the  print  is  not 
intended  for  use  for  any  article  of  merchandise,  and  there- 
lore  not  capable  of  registration  as  a  print  or  label,  does  not 
Appear  to  me  tenable, 

"  It  appears  from  an  inspection  of  the  print,  as  well  as 
:irom  the  statements  of  counsel  for  the  petitioners,  that  this 
j^rint  is  not  *  connected  with  the  fine  arts,'  but  that  it  is  de- 
signed for  articles  of  manufacture. 

"  Now,  if  it  is  not  connected  with  the  fine  arts  as  an  en- 
graving, cut,  print  or  photogra])h,  or  painting,  or  any  such 
thing  recognizable  at  once  as  belonging  to  the  fine  arts,  then 
these  petitioners  could  have  no  protection  by  registration 
with  the  librarian  of  Congress.     If  they  have   none  here, 
then  none  is  provided  for  in  law.     But  the  registration  of 
trade-marks  in  the  Patent  Office  is  an  ofl^shoot  of  the  copy- 
right law,  and  I  understand  that  these  prints  or  labels,  when- 
ever they  are  intended  for  use  with  articles  of  manufacture, 
may  be  registered  in  the  Patent  Office  on  exactly  the  same 
terms   and   conditions,  except  that  a  larger  fee  is  paid,  as 
works  of  art  may  be   registered  with  the  librarian  of  Con- 
gress, 

"  The  fact  that  these  parties  make  and  sell  these  prints, 
and  do  not  themselves  apply  them  to  articles  of  manufac- 
ture, should  not,  in  my  judgment,  deprive  them  of  protec- 
tion in  the  right  of  exclusive  manufacture  of  the  thing 
which  they  have  produced.  There  is  no  such  requirement 
in  the  law,  all  that  is  there  prescribed  is  that  the  prints  or 
labels  must  be  such  as  are  ^  designed  for  use  '  for  articles  of 
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manufacture.  Nor  in  this  case  could  the  print  be  considered 
a  trade-mark,  inasmuch  as  it  is  not  appropriated  to  any  jmr- 
ticular  class  of  goods.  The  protection  which  they  seek,  and 
which  a  certificate  of  registration  will  give  them,  is  no  more 
than  protection  in  the  exclusive  right  to  make  and  sell  this 
particular  print.  The  decision  of  the  examiner  is  reversed." 
See  also  Com.  Dec,  vol.  8,  Oflf.  Gaz.  Pat.  Off.,  277  ;  In 
re  Orcutt  &  Sons. 

The  Commissioner  of  Patents,  when  he  undertook  to  ex- 
ercise his  discretion  in  registering  this  laliel,  must  also  have 
been  aware  of  Judge  Blatchford's  opinion  in  Marsh  r*. 
Warren.  Indeed,  this  opinion  was  considered  of  so  great 
importance  that  it  has  been  reported  twice  in  the  same  vol- 
ume. It  will  be  found  at  page  IGl  of  the  Decisions  of  the 
Commissioner  of  Patents  for  the  year  1878,  and  again  at 
page  394  of  the  same  volume. 

The  relators  have  not  changed  their  business  since  the 
decision  of  Commissioner  Spear,  above  quoted,  and  tlie  label 
which  they  now  seek  to  have  registered  is  of  exactly  the 
character  as  that  which  he  then  held  to  be  a  label  and  not  a 
trade-mark,  and  their  exclusive  right  to  make  and  sell 
which  he  said  could  onlv  be  secured  bv  such  rejii^istration. 

But  the  present  Commissioner  says  that  what  the  relators 
have  produced  is  a  trade-mark,  and  that  if  they  desire  to 
protect  their  rights  under  the  same,  they  must  register  it 
as  a  trade-mark ;  they  can't  pay  six  dollars  to  the  govern- 
ment for  a  label  when  a  trade-mark  costs  twentv-five  dol- 
lars,  and  thus  secure  to  themselves  the  same  rights,  as  the 
Commissioner  seems  to  imagine,  that  tliey  would  have  un- 
der a  trade-mark. 

Anotlier  way  of  putting  the  present  Commissioner's  decis- 
ion, is  this:  these  relators  make  and  sell  certain  labels  (pic- 
tures); this  is  their  business,  and  these  labels  are  their 
goods;  now,  the  Commissioner  would  compel  these  parties 
to  register  these  goods  as  a  trade-mark- -tbat  is,  the  goods 
themselves  would  be  trade-marks  of  themselves.  Such  a  po- 
sition of  affairs  was  never  contemplated  by  any  act  of  Con- 
gress, and  never  could  arise  but  in  the  fertile  brain  of  the 
defendant. 
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Aside  from  this,  however,  the  picture  sought  to  be  regis- 
tered is  purely  a  label,  and  has  not  that  essential  character- 
istic of  a  trade-mark,  t.  e.,  that  which  distinguishes  the 
goods  of  one  manufacturer  from  those  of  another;  there  is 
no  arbitrary  name  applied  to  this  picture  that  would  indi- 
cate origin  or  ownership  of  the  goods  to  which  it  might  be 
applied.  Indeed,  the  relators  can  with  perfect  propriety 
aell  this  label  to  various  merchants,  its  use  being  merely  an 
ornament  or  finish  to  the  boxes  or  packages  containing 
goods,  and  in  no  way  indicating  that  such  goods  are  of  a 
particular  make. 

We  think  that  we  have  shown  clearly  that  it  is  not 
the  intention  of  the  statute  to  invest  the  Commissioner 
of  Patents  with  discretion  in  the  registry  of  labels; 
that  such  has  been  the  views  of  former  Commissioners 
and  that  such  has  been  the  decision  of  this  court ; 
and  further,,  that  if  he  were  clothed  withjudicial  powers  he 
could  not  refuse  to  register  the  label  here  so  ught  to  be 
recorded,  as  the  same  is,  without  a  doubt,  a  label  or  prin:^ 
and  not  a  trade-mark. 

Mr.  Chief  Justice  Cartter,  after  stating  the  case,  deliv- 
ered the  opinion  of  the  Court. 

It  is  objected  in  behalf  of  the  Commissioner  of  Patents 
that  the  act  of  Congress  of  June  18,  1874,  providing  for  the 
registration  of  labels  is  unconstitutional  and  therefore  void. 
A  very  elaborate,  ingenuous,  and  perhaps,  under  appropriate 
circumstances,  successful  argument,  has  been  made  to  sus- 
tain this  position.  But  we  think  the  point  raised  has  no 
application  to  this  case.  We  do  not  think  it  lies  in  the 
mouth  of  a  government  official  to  call  in  question  the  con- 
stitutionality of  a  law  directing  him  to  perform  a  purely 
ministerial  duty.  If  the  question  was  raised  between  other 
parties,  as  for  instance,  in  a  suit  for  infringement  in  tlie 
use  of  a  label,  and  the  constitutional  rights  of  the  parties 
were  involved  in  it,  that  is  to  say  whether  one  man  was 
prohibited  from  using  it  because  another  man  had  regis- 
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tered  it  as  a  label,  the  argument  might  be  pertinent,  but 
we  do  not  think  it  is  a  question  which  can  be  raised  here. 

The  next  reason  assigned  by  the  Commissioner  for  his  re- 
fusal to  comply  with  the  petitioner's  demand  is  that  the  de- 
sign offered  for  registration  is  a  mere  fanciful  sketch  which, 
while  it  may  be  used  as  a  trade-mark,  has  none  of  those  de- 
scriptive features  about  it  characteristic  of  a  label.  A  label, 
it  is  contended,  consists  of  a  pictorial  representation  or  a 
written  description  of  the  article  to  which  it  is  affixed  ;  and 
that  a  fancy  picture,  such  as  this,  having  no  connection 
with  its  proposed  use  or  application,  cannot  be  registered  as 
a  label.  This  question  has  been  settled  by  this  court  in  the 
case  of  the  Sewing  Machine  Co.  vs.  Marble.*  We  decided  in 
that  case  that  the  duty  of  the  Commissioner  of  Patents,  on 
the  application  to  him  to  register  a  label,  is  a  purely  minis- 
terial one,  as  much  so  as  the  act  of  a  recorder  of  deeds  in 
placing  upon  public  record  a  muniment  of  title.  The  stat- 
ute has  not  defined  what  shall  be  considered  a  label, 
whether  it  shall  be  a  picture  or  a  writing;  whether  it  shall 
be  descriptive  of  the  article  to  which  it  is  affixed,  or  whether 
it  may  be  a  mere  arbitrary  design.  If  the  applicant  pre- 
sents it  as  a  label,  and  appeals  to  the  Commissioner  to  give 
it  the  protection  which  the  law  provides  for  it  as  a  label, 
the  duty  of  the  Commissioner  is  to  register  it,  and  in  doing 
so  he  gives  it  only  the  protection  which  the  statute  pro- 
vides. It  is  not  protected  as  a  trade-mark  nor  as  a  copy- 
right. The  public  at  large  may  use  and  enjoy  it,  but  qtui 
label  it  is  restricted  to  the  use  of  the  party  who  has  regis- 
tered it  for  that  purpose  and  no  other.  With  the  charac- 
ter of  the  device  the  Commissioner  is  not  at  all  concerned. 
His  function  is  as  purely  ministerial  as  it  is  capable  of  be 
ing.     The  writ  will  issue. 

-  —  —    — ' 

•1  Mackey,  284. 
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Dennis  Looney  vs.  Dennis  Quill  et  al. 
Dennis  Quill  vs.  Dennis  Looney  et  al. 

Equitt.    Nos.  6034  and  8193. 

f  Decided  December  17,  1888. 

\  The  Chief  Justice  and  Justices  Haonbr  and  Cox  sitting. 

Where  different  pare^^ls  of^  land,  all  subject  to  a  common  incumbrance,  are 
conveyed  to  successive  purchasers  at  different  dates,  the  proceeds  of  the 
land  must  be  applied  in  the  inverse  order  of  alienation  to  satisfy  the  first 
incumbranoe  ;  thus,  L.,  being  the  owner  of  a  lot  of  ground,  gave  a  first 
deed  of  trust  on  the  whole  of  it  to  Y.  He  then  gave  a  second  trust  on  a 
part  of  it  to  Q.  Still  later  he  conveyed  the  whole  lot,  except  the  part  cov- 
ered by  Q.*s  deed,  to  W. 

Held,  That  the  part  conveyed  to  W.  ought  to  be  applied  to  satisfying  the 
first  incumbrance  covering  the  whole  property,  before  disturbing  the  par- 
covered  by  Q.*s  trust. 

The  Case  is  stated  in  the  opinion. 

T.  F.  Miller,  H.  B.  Moulton,  W.  Pierce  Bell  and  A.  B. 
DuvALL  for  Looney. 

T.  J.  Miller,  R.  B.  Lewis  and  W.  R.  Riley  for  Quill. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

In  the  case  of  Dennis  Looney  m,  Dennis  Quill,  and  others, 
and  Dennis  Quill  vs,  Dennis  Looney  and  others,  the  facts 
out  of  which  the  litigation  grew  seem  to  he  about  as  follows : 
Dennis  Looney  was  the  owner  of  two  lots,  Nos.  13  and  14, 
in  square  624,  which  had  a  front  of  sixteen  feet  by  a  depth 
of  one  hundred  and  seventy-five  feet.  While  he  was  so 
seized,  he  executed  a  deed  of  trust  covering  the  whole  prop- 
erty, to  secure  an  indebtedness  of  a  thousand  dollars  to  Al- 
exander H.  Young.  This  was  in  1874.  In  August,  1880, 
he  executed  a  deed  of  trust  to  secure  an  indebtedness  to 
Dennis  Quill,  of  fifteen  hundred  dollars,  on  the  front  por- 
tion of  these  lots  to  the  depth  of  one  hundred  and  twenty- 
four  feet.  Afterwards,  in  March,  1882,  he  conveyed  in  fee 
simple  to  Johanna  Wolf,  the  rear  part  of  the  lots,  having  a 
depth  of  fifty-one  feet,  in  addition  to  the  other  depth  I  have 
already  mentioned. 

This  litigation  was  commenced  by  a  bill  filed  by  Dennis 
Looney  himself,  against  Quill  and  others  to  set  aride  certain 
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sales  made  by  the  trustees  under  QuilUs  deed.  That  was 
done ;  so  that  that  case  is  out  of  the  question  and  does  not 
present  any  question  for  our  determination.  After  this, 
Quill,  who  had  the  second  deed  of  trust  on  a  part  of  the 
property,  filed  his  bill  to  marshal  the  assets,  asking  that  the 
part  conveyed  to  Mrs,  Wolf  by  the  third  deed  I  have  men- 
tioned, should  be  first  applied  to  the  satisfaction  of  the  com- 
mon encumbrance  that  covered  the  whole  property,  before 
that  part  should  be  disturbed  on  which  he,  Quill,  had  the 
second  deed  of  trust.  Mrs.  Wolf  came  in,  by  petition,  and 
was  made  a  party  defendant,  and  claimed  that  she  had  pur- 
chased the  property  and  taken  her  conveyance,  in  ignorance 
of  the  existence  of  any  encumbrance,  and  that,  as  an  inno- 
cent purchaser,'  she  had  a  right  to  ask  that  Young  be  com- 
pelled to  exhaust  his  security  ui)on  the  front  portion  of  the 
proj>erty,  being  the  first  j)arcel  that  was  conveyed  away  by 
Looney,  before  resorting  to  the  part  that  was  conveyed  to 
her. 

The  case  went  to  the  auditor.  The  court,  in  the  first 
phice,  decreed  that  the  whole  pro})erty  should  be  sold,  but 
in  two  separate  parcels,  just  according  to  the  deeds  I  have 
mentioned,  one  jmrcel  being  that  in  the  deed  of  trust  to  se- 
cure Quill,  lx»ing  the  front  part  of  the  lots  having  a  depth 
of  one  hundred  and  twenty-four  feet,  and  the  second  being 
the  rear  portion  which  was  conveyed  to  Mrs.  Wolf,  having 
a  depth  of  fifty-one  feet;  and  the  projwrty  was  sold  and  the 
proceeds  brought  into  court,  and  the  case  referred  to  the  au- 
ditor to  apply  the  proceeds  iirccording  to  the  established 
rules  of  law.  The  auditor  took  the  view  which  is  main- 
ttiined  by  the  complainant,  that  the  proceeds  of  the  part 
conveyed  to  Jlrs.  Wolf  by  the  last  deed,  ought  to  be  first  ap- 
l>lied  to  satisfying  the  first  encumbrance  covering  the  whole 
property:  ilrs.  Wolf  exceptcxl  to  this  rei>ort,  and  the  excep- 
tion was  overruled  and  the  auditor's  report  affirmed  by  the 
decree  Ik^Iow,  from  which  the  appeal  is  taken  to  this  court. 

So  that  the  case  is  simply  this:  LiMuey,  the  debtor,  first 
gave  a  deed  of  trust  on  the  whole  of  his  property;  next,  he 
gave  a  deed  of  trust  on  a  pirt  of  it  to  Quill;  and  third,  he 
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conveyed  the  remaining  part  to  Mrs.  Wolf.  Now  the  ques- 
tion is  whether  Qnill  has  a  right  to  require  that  the  part 
last  conveyed — Mrs.  Wolfs  part — should  be  first  applied 
towards  satisfying  Young's  first  encumbrance,  or  has  she  a 
right  to  claim  that  the  part  conveyed  before  her  deed,  be 
exhausted  before  her  part  is  resorted  to. 

The  case  appears  to  be,  at  first,  a  little  complicated  by 
another  circumstance,  and  that  is,  that  Quill,  when  he  took 
the  first  junior  encumbrance  on  a  part  of  this  property,  took, 
in  the  same  deed,  an  encumbrance  on  other  property  out- 
side. Undoubtedly  Mrs.  Wolf  would  have  a  right  to  re- 
quire him  to  exhaust  that  first.  But  that  had  been  ex- 
hausted and  jdelded  almost  nothing;  consequently  that  does 
not  embarrass  the  controversy,  but  leaves  it  simply  a  case 
of  two  junior  alienees  of  parcels  of  property  covered  by  a 
previous  encumbrance. 

Now,  the  doctrine  that  in  the  case  of  different  parcels  of 
land,  all  subject  to  a  common  encumbrance,  conveyed  to  suc- 
cessive purchasers  at  different  dates,  the  proceeds  of  the 
land  shall  be  applied  in  the  inverse  order  of  alienation  to 
satisfy  the  first  encumbrance,  it  is  entirely  unnecessary  to 
discuss,  because  it  is  not  a  new  doctrine.  It  is  the  estab- 
lished law  of  this  court,  and  has  been  settled  for  this  Dis- 
trict by  the  Supreme  Court  of  the  United  States  in  a  rather 
recent  case.  The  authorities  on  this  question,  which  are 
numerous,  are  collected  in  the  case  of  Aldrich  vs.  Hooper,  in 
2  Leading  Cases  in  Equity,  and  they  make  no  distinction, 
so  far  as  we  have  been  able  to  observe,  between  successive 
encumbrances  by  the  way  of  deeds  of  trust,  and  successive 
alienees  in  fee  simple  or  for  lesser  absolute  estates,  and  I 
have  never  found  any  case  which  made  distinction  between 
them.  The  controversy  generally  has  been  whether  the 
first  encumbrance,  covering  the  whole  property,  should  be 
borne  ratably  by  the  subsequent  successive  alienees,  or  the 
rule  should  be  what  I  have  already  stated,  viz.,  that  the 
property  should  be  applied  in  the  inverse  order  of  alienation. 
The  latter  is  the  doctrine  which  has  the  great  weight  of 
authority  in  its  favor;  but  there  is  no  authority  for  the  prop- 
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osition  that  the  last  alienee  of  part  of  the  land  is  entitled 
to  have  the  first  encumbrance  thrown  first  on  a  prior 
alienee,  which  is  what  Mrs*  Wolf  is  contending  for  in  thi» 
case.  We  think  the  auditor  was  right,  and  the  court  below 
was  right,  in  making  the  application  of  the  proceeds  of  Mrs, 
Wolfs  property,  even  supposing  her  purchase  to  be  a  bona 
Jide  one,  to  the  satisfaction  of  Young's  encumbrance,  before 
the  proceeds  of  Quill's  part  could  be  applied  to  the  same  en- 
cumbrance. But  I  believe  we  are  all  more  than  doubtful 
about  the  bona  fidea  of  the  deed  to  Mrs.  Wolf.  It  rather 
seems  to  us  to  have  been  a  deed  without  consideration,  and 
to  have  been  made  for  the  purpose  of  shielding  this  prop- 
erty from  the  claims  of  creditors,  and  if  that  is  so,  it  is  to  be 
dealt  with  as  property  remaining  in  the  hands  of  the  debtor, 
the  mortgagor.  There  is  no  doubt  about  the  rule  that  the 
junior  encumbrancer  of  a  part  of  the  property  included  in 
the  first  encumbrance  would  have  the  right  to  require  the 
remaining  property  in  the  hands  of  the  debtor  to  be  ap- 
plied to  satisfying  the  first  encumbrance  before  that  covered 
by  his  own  is  resorted  to. 
The  decree  below  is  affirmed. 
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John  Frederick  May  vs.  Walter  H,  Smith. 

Law.    No.  20,521, 

f  Decided  January  14, 1884. 

\  The  Chief  Justice  and  Justices  Hagiher  and  Ck>x  sitting. 

1.  One  cannot  have  a  right  of  way  o^er  his  ovm  land  as  something  separate 
from  the  fee  simple  ownership ;  all  such  rights  are  considered  merged  in 
the  ownership  of  the  soil.  Consequently  where  the  owner  of  a  lot  which 
extended  from  the  street  in  Iront  to  an  alley  in  the  rear,  seUs,  '*  with  the 
appurtenances  theieto  belonging,"  a  portion  of  the  lot,  which  portion 
fronts  upon  the  street  but  does  not  qmte  extend  to  the  alley,  the  term 
''appurtenances"  does  not  carry  with  it  a  right  of  way  to  the  alley 
over  the  part  not  sold.  Such  a  right  can  only  be  conveyed  by  express 
grant. 

2.  The  owner  of  an  easement  in  land  can  abandon  or  extinguish  it  if  he 
chooses,  and  if  he  does  so,  and  afterwards  sells  the  land,  the  easement  is 
no  longer  incident  to  it. 

S.  Where  a  house  is  sold  **  with  the  lot  attached,"  the  question  as  to  the  ex- 
tent and  boundaries  of  the  latter  is  one  of  fact  for  the  jury. 

The  Case  is  stated  in  the  opinion. 

W.  B,  Webb  for  plaintiff 

W.  H.  Smith  for  defendant 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court 

This  is  an  action  of  trespass  on  the  case,  brought  for  an 
alleged  obstruction  of  the  plaintiff's  right  of  way  over  land 
belonging  to  the  defendant  The  way  is  described  in  the 
declaration,  as  follows : 

"An  alley,  or  way  of  eleven  feet  seven  and  a  half  inches 
wide,  leading  from  the  alley  heretofore  laid  out  in  said 
square  [456]  by  the  commissioners  in  the  division  of  said 
square  between  the  original  proprietors  and  them,  and 
thence  to  the  north  end  of  the  above  described  moiety 
herein   conveyed." 

The  declaration  had  previously  averred  that  the  plaintiff 
was  seized  of  part  of  lot  7  in  sqvare  456,  to  which  the  claim 
is  made  that  the  right  of  way  was  an  appurtenance.  The 
verdict  was  rendered  in  favor  of  the  plaintiff;  but  several 
exceptions  were  taken  in  the  course  of  the  trial  by  the  de- 
fendant, and  the  case  comes  up  here  on  a  nK)tion  for  a  new 
larial,  based  upon  those  exceptions. 
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In  order  to  make  the  case  intelligible  it  is  necessary  to 
give  some  explanation  of  the  locus  in  qtu>.  Lot  No.  7,  in 
square  456,  fronts  on  the  north  side  of  E  street,  and  is  the 
second  lot  in  the  square  counting  eastwardly  from  7th  street. 
It  has  a  front  of  59  feet  ll^-  inches.  Of  course  29  feet  11 J 
inches  would  be  one-half  the  front  of  the  lot  The  plain- 
tiff shows  a  conveyance  from  Alexander  Kerr  to  John  H. 
Oswald,  dated  May  17,  1800,  conveying  the  west  half  of  lot 
7  in  square  456,  with  appurtenances,  and  "  the  free  use, 
privilege  and  convenience  forever  of  an  alley  or  way,  11  feet 
7J  inches  wide,  leading  from  the  public  alley  heretofore 
laid  off  by  the  commissioners  in  the  division  of  the  square 
between  the  original  proprietors  and  them ;  and  thence  to 
the  north  end  of  the  above  described  moiety  or  piece  and 
parcel  of  ground,"  intended  to  be  conveyed.  That  is  to  say, 
the  deed  conveyed  the  west  half  of  lot  7  in  square  456,  of 
the  width  of  29  feet  11 J  inches,  and  running  back  99  feet  8 
inches,  together  with  an  alley  or  way  of  the  width  of  11 
feet  7  J  inches  running  east  and  west  to  the  north  end  of  this 
half  lot  from  the  public  alley  in  the  middle  of  the  square. 
Of  course  this  alley  was  taken  out  of  the  land  of  somebody 
else. 

By  sundry  conveyances,  this  property,  on  the  15th  of 
May,  1858,  became  vested  in  James  J;  Waring.  Waring 
afterwards  jmrchased  j)art  of  the  east  half  of  the  same  lot, 
adjoining  what  he  already  owned,  this  last  purchase  having; 
a  front  on  E  street  of  14  feet  11|  inches,  and  running  back 
that  width  88  feet  1|  inches,  to  the  alley  reserved  for  the 
west  half  of  the  lot.  8o  that,  by  these  sundry  conveyances. 
Waring  became  entitled  to  the  west  half  of  the  entire  lot 
7  and  the  alley  way,  11  feet  7 J  inches  in  width,  running 
from  the  northeast  corner  to  the  middle  of  the  square,  and 
also  an  addititional  strip  contiguous  thereto,  and  running 
back  to  that  alley. 

In  December,  1860,  Waring  made  a  deed  of  trust  to  Wm. 
B.  Webb  and  Robert  S.  Patterson,  in  order  to  secure  a  cer- 
tain debt  therein  recited,  conveying  the  whole  of  the  prop- 
erty acquired  by  him  as  above  mentioned.     On  the  21st  of 
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July,  1862,  Webb  and  Patterson  sold  a  part  of  this  property 
which  they  thought  sufficient  to  pay  the  debt.  They  de- 
scribe the  part  sold  as  the  "brick  house  built  on  lot  7  in 
square  456,  as  the  same  is  laid  out  and  described  on  the 
ground  plan  of  the  city  of  Washington,  and  the  lot  attached 
to  the  same,  together  with  all  and  singular  the  improve- 
ments, ways,  rights,  tenements  and  hereditaments  and  ap- 
purtenances unto  the  same  belonging  or  in  any  way  apper- 
taining." This  brick  house  had  a  width  of  22  feet  oj  inches, 
80  that  that  was  sold  from  oflf  the  west  half,  leaving  a  strip 
of  that  west  half,  still  in  Waring,  7  feet  6  inches  in  width, 
in  front. 

The  question  is  made,  how  far  back  the  lot  so  sold  extended. 
The  house  was  sold,  and  the  "  lot  attached  to  the  same."  It 
is  in  proof  that  from  the  east  wall  of  the  house  there  was 
extended,  to  a  point  29  or  30  feet  from  the  north  line  of  said 
lot  7,  a  fence  which  was  continued  from  that  point  westward 
across  the  lot  so  as  to  make  a  complete  enclosure,  that  en- 
closure thus  being  29  or  80  feet  from  the  north  end  of  the 
lot,  at  which  end  this  alley  begins.  The  pertinency  of  the 
question  thus  becomes  obvious. 

The  plaintiff  claims  that  a  stable  had  been  erected  by 
Waring  on  the  northeast  corner  of  his  premises  in  such  a 
manner  as  to  entirely  cover  the  way  named  in  the  deed  from 
Kerr  to  Oswald,  and  extending  about  22  inches  over  the 
east  line  of  the  house  extended.  We  assume  for  the  present 
that  the  lot  sold  did  extend  to  the  rear  of  the  entire  lot  7. 
At  that  point  there  was  a  strip  of  land  left  at  the  west  part 
of  lot  7  not  conveyed  by  the  trustees,  and  the  title  to  which 
still  remained  in  Waring,  9  feet  in  width,  between  the  lot 
sold  by  the  trustees  and  the  commencement  of  the  alley 
which  has  already  been  described  ;  and  the  main  question  is 
whether,  under  these  circumstances,  the  purchaser  under 
that  deed  took  the  right  to  cross  that  intervening  strip  for 
the  purpose  of  communication  with  the  public  alley.  It 
should  here  be  stated  that  the  purchaser  under  that  deed  of 
trust  sale  was  J.  F.  Callan,  who  subsequently  conveyed  to 
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Dr.  May,  and  after  that  Waring  conveyed  all  the  remaining 
part  of  lot  7  that  he  owned  to  the  defendant. 

The  plaintiff  claims  that  aft;er  this  conveyance  to  Callan, 
he  had  the  privilege  for  a  short  time  of  going  from  the 
north  part  of  this  lot  through  a  stable  door  in  the  west  end 
of  the  stable  to  the  alley ;  but  he  complains  that  afterwards 
the  defendant  closed  up  that  door  and  cut  off  all  access  to 
the  alley. 

The  case  then  is  presented,  in  the  first  instance,  of  a  con- 
veyance of  part  of  a  lot  from  one  end  of  which  an  alley  is 
laid  out,  and  which  part  is  separated  from  that  alley  by  the 
intervening  part  remaining  in  the  grantor,  and  the  question 
is,  whether  that  conveyance  gives  the  grantee  a  right  of 
way  over  the  remaining  part  to  the  public  alley. 

To  maintain  that,  the  plaintiff  says,  in  argument,  that 
this  alley  was  laid  out  for  the  benefit  of  the  whole  lot  that 
was  conveyed  in  1800  by  Kerr  to  Oswald.  In  other  words, 
he  must  claim  that  the  way  extxjnded  within  the  lot  con- 
veyed in  fee,  and  to  every  part  of  it,  and  back  from  every 
part  to  the  public  alley.  In  terras,  tlie  alley  is  laid  out  to, 
not  into,  the  north  end  of  the  lot  which  is  conveyed  in  fee 
simple,  and  by  the  ordinary  construction  of  language,  the 
lot  conveyed  in  fee  simple  is  the  terminus  and  limit  and 
boundary  of  that  way.  In  this  case  there  was  no  right  of 
way  from  the  western  i)art  of  this  lot  conveyed  in  fee 
simple  to  the  eastern  j>art,  as  a  separate  easement  or 
incorporeal  heriditament.  A  man  cannot  have  a  right 
of  way  over  his  own  land  as  something  separate  from 
the  fee  simple  ownership;  all  such  rights  are  considered 
merged  in  the  ownership  of  the  soil.  Consequently, 
if  Waring  conveyed  away  a  part  of  this  lot,  he  did 
not  convey  with  that,  under  the  head  of  "  appurtenances," 
a  subsisting  easement  or  right  of  way  to  go  from  the  part 
of  it  which  he  conveyed  to  any  part  of  that  whicli  remained 
vested  in  him.  If  a  man  owns  a  tract  of  land  in  fee  simple, 
and  afterwards  conveys  it  in  separate  parcels,  that  does  not 
carry  with  it,  as  incident  to  it,  a  right  to  pass  over  the  re- 
maining part  of  it.     The  law  does  not  imply  such  a  right ; 
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it  must  be  expresfled.  Consequently,  also,  from  the  very 
nature  of  the  case,  if  land  is  subdivided  in  that  way,  and 
the  alley  or  road  touches  only  one  part  of  the  land,  it  can- 
not be  an  appurtenance  to  any  part  of  that  land  which  it 
does  not  bind  upon  and  in  connection  with  which  it  cannot 
be  used.  It  is  therefore  impossible  to  see  how  the  convey- 
ance of  the  western  half  of  the  lot,  either  by  Waring 
directly,  or  by  him  through  trustees,  could  give  any  right  of 
way  to  pass  over  the  eastern  half  of  the  lot  to  the  alley 
which  onlv  touched  it  on  the  east. 

These  are  conclusions  which  seem  to  us  to  follow  irre- 
sistibly from  elementary  principles,  and  they  are  amply 
sustained  by  authority.  In  the  case  of  Oliver  vs.  Hook,  47 
Maryland,  301,  it  appeared  that  the  owner  oT  a  tract  of  land 
had  been  in  the  habit  of  using  a  road  from  one  part  of  his 
land  to  another.  Afterwards,  he  subdivided  and  sold  it,  and 
the  grantee  of  one  of  the  subdivisions  claimed  the  right  to 
use  the  way  over  the  other  parts  as  against  the  other  grantees. 
But  the  court,  in  speaking  of  the  plaintiff's  title,  says : 

"  The  deed  is  for  a  specific  piece  of  land,  being  a  parcel  of 
a  larger  piece  held  and  owned  by  the  grantor,  and  described 
hy  metes  and  bounds.  In  such  case,  in  the  absence  of  apt 
and  express  terms,  no  specific  way  outside  the  limits  of  the 
land  granted,  if  not  properly  an  existing  easement,  will  pass 
as  appurtenant.  The  only  words  in  the  deed  to  Minnick 
that  could  possibly  be  relied  on  to  convey  the  right  of  way 
in  question,  are,  '  all  and  every  the  rights,  privileges,  appur- 
tenances and  advantages  to  the  same  belonging,  or  in  any 
wise  appertaining.'  If  there  was  a  way  belonging  to  the 
estate,  as  a  pre-existing  easement,  such  way  would  pass  by 
force  of  these  terms,  or  even  without  the  use  of  them;  but 
such  terms  used  in  a  conveyance  of  part  of  a  tract  of  land,  as 
in  this  case,  will  not  create  a  new  easement,  nor  give  a  right 
to  use  a  way  which  had  been  used  with  one  part  of  the  land 
over  another  part,  while  both  parts  belonged  to  the  same 
owner,  and  constituted  an  entire  estate.  A  party  cannot 
have  an  easement  in  his  own  land,  as  all  the  uses  of  an 
easement  are  fully  comprehended  and  embraced  in  his  gen- 
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eral  right  of  ownership.  Whalley  vs.  Thompson,  1  Bos.  & 
Pul.,  371;  Gayetty  vs,  Bethune,  14  Mass.,  49;  Grant  t». 
Chase,  17  Mass.,  443;  Pheyseym  Vicary,  16  M.  &  W.,  483; 
Worthington  vs,  Gimson,  2  El.  &  El.,  624 ;  Thompson  vs. 
Waterlow,  L.  Rep.,  6  Eq.  Cas.,  36.  If  apt  and  appropriate 
terms  had  been  used  in  the  deed,  such  as  '  with  the  wavs  now 
used,'  or  '  used  with  the  land  hereby  conveyed,'  they  would 
have  passed  the  right  to  such  ways  as  had  been  actually  used 
in  connection  with  the  ])art  grant^^d ;  not,  however,  as  exist- 
ing easements,  but  those  terms  would  have  operated  to 
create  new  easements  for  the  benefit  of  the  estate  granted. 
Washb.  on  Eas.  (3d  ed.),  59. 

"The  general  principle  is,  that  no  right  in  a  way,  which 
has  been  used  during  the  unity  of  ownership,  will  pass  uiK)n 
the  severance  of  the  tenements,  unless  proper  terms  are 
employed  in  the  conveyance  to  show  an  intention  to  create 
the  right  de  novo,     Pearspn  vs.  Spencer,  1  B.  &  S.,  571." 

It  is,  therefore,  we  think,  very  clear  tliat  when  the  western 
part  of  this  lot  was  conveyed,  there  was  only  one  of  two 
ways  in  which  a  right  could  have  been  conveyed  to  pass  over 
the  land  remaining  in  Waring  to  the  public  alley ;  one 
was  by  granting  it  expressly ;  another  would  have  been  by 
granting  the  land  under  such  circumstances  that  the  grantee 
could  have  had  no  way  out  to  a  public  highway  except 
through  the  land  retained  in  the  grantor,  and  that  would 
be  called  a  way  of  necessity,  l^ut  tliat  could  not  apply  to 
this  case,  because  the  entire  front  of  the  lot  conveved  was 
upon  E  street,  a  public  highway,  so  that  tliere  was  no  neces- 
sity for  a  way  over  the  defemhmt's  land  to  reach  a  public 
highway. 

We  have  had  several  cases  cited  to  us,  on  behalf  of  the 
plaintiff,  to  estaljlish  the  general  i)roposition  that  where  a 
use  is  appurtenant  to  a  tract  of  land,  which  tract  is  subse- 
quently subdivided  and  sold,  the  apj)urtenance  belongs  to 
all  the  conveyed  ])arts.  And  that  is  perfectly  true  where, 
from  the  nature  of  the  case,  the  way  is  capable  of  being  used 
by  all  the  parts,  as  where  they  all  border  upon  a  public 
way.      A  case  particularly  relied  upon  by  the  plaintiff  was 
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*tTiat  of  Watson  vs.  Bioren,  1.  Serg.  &  Rawle,  22T.     In  that 

J,  there  was  a  lot  fronting  on  a  public  street,  which  lot 

-an  back  to  an  alley.     The  owner  sold  oif  the  larger  part 

,nd  retained  part  at  the  rear  corner,  binding  the  alley. 

•There  it  was  held,  of  course,  that  as  every  part  on  the  alley 

Tiad  a  right  to  use  it,  the  part  which  the  owner  retained  had 

^he  privilege.     There  were  also  several  other  cases  relied 

"Wpon  by  the  plaintiff:  Lansing  vs.  Wiswall,  5  Denio,  218; 

TJnderwood  vs.   Corney,   1   Gushing,  692;  and  Kilgour  vs. 

-Ashcorn,  5  Harris  &  Johnson,  82;  in  all  of  which  it  appears 

that  the   parcels  into  which  the  original  tracts  had  been 

•clivided  were  all  bordering  upon  a  highway  or  private  way, 

or  so  attached  as  to  be  capable  of  being  used  in  connection 

•^therewith.     Those  cases  are   clearly  not  applicable   here. 

mere  the  land  granted  could  not  be  used  in  connection  with 

"the  way  without  an  additional  grant  of  a  right  of  way  over 

'that  portion  the  title  to  which  was  retained  in  Waring. 

With  these  views,  we  think  it  is  apparent  that  the  plain- 
tiff cannot  maintain  this  action  upon  the  facts  shown.  He 
had  no  title  to  this  right  of  way,  and  therefore  there  was 
error  in  the  refusal  of  the  court  to  give  the  jury  the  10th 
instruction  on  behalf  of  the  defendant,  which  was  as  follows: 
"  If  the  jury  find  from  the  evidence  that  the  •  property  of 
the  plaintiff  does  not  extend  to  the  western  terminus  of  the 
right  of  way  granted  by  the  deed  of  Kerr  to  Oswald,  and 
that  the  terminus  of  such  way  is  not,  at  any  point,  on  the 
land  of  said  plaintiff,  but  that  there  is  a  space  of  not  less 
than  nine  feet  between  tlie  terminus  of  said  way,  as  described 
in  the  terms  of  the  grant,  and  the  east  line  of  plaintiff's 
premises,  they  must  find  for  the  defendant." 

We  think  that,  with  the  views  of  the  law  which  we  hold, 
that  instruction  ought  to  have  been  granted.  We  think  also 
that  it  was  error,  for  the  same  reason,  to  refuse  the  7th 
instruction,  asked  on  behalf  of  the  defendant,  which  was  to 
the  effect  that  there  was  a  variance  between  the  pleadings 
and  the  proof  as  to  the  location  and  terminus  of  the  alleged 
right  of  way,  and  for  that  reason  the  verdict  of  the  jury 
should  have  been  for  the  defendant.     Tlie  allegation  in  the 


62  May  v.  Smith. 

declaration  is  that  the  plaintiff  had  a  right  of  way  extending 
to  his  premises,  while  the  proof  is,  that  the  right  of  way 
upon  which  he  relied  did  not  come  within  nine  feet  of  his 
premises;  so  that  there  was  a  variance  between  the  declara- 
tion and  the  proof. 

This  conclusion  of  ours  is  decisive  of  the  case,  and  we  do 
not  know  that  it  is  necessary  to  say  anything  more  about  it. 
But  perhaps  it  may  be  just  as  well  to  advert  briefly  to  one 
or  two  other  features. 

It  appears  in  proof  that  while  Dr.  Waring  owned  thi» 
property,  he  built  a  brick  stable  on  the  north  end  of  the  lot, 
about  25  feet  square,  and  that  that  stable  covered  over  the 
entire  space  through  which  the  lot  would  have  to  be  reached 
from  this  alley,  and  covered  over  part  of  the  alley  itself. 
Even  if  it  should  be  assumed  that  the  right  of  way  existed 
as  an  easement,  from  the  public  alley  all  the  way  to  the 
western  part  of  the  plaintiff's  lot,  while  the  land  was  owned 
by  Dr.  Waring,  yet  nothing  is  better  settled  than  that  the 
owner  of  an  easement  in  land  can  abandon  or  extinguish  it 
if  lie  chooses.  I  do  not  know  of  any  more  effectual  way  of 
extinguishing  such  a  right  of  way  than  blocking  it  up  as  by 
the  brick  stable  spoken  of.  Having  extinguished  or  aban- 
doned it,  if  he  sells  the  property  afterwards  to  another, 
there  is  no  longer  a  right  of  way  incident  to  it ;  it  is  gone  ; 
In  this  case,  it  is  apparent,  from  the  facts,  that  this  right  of 
way,  as  far  as  it  coidd  be  considered  a  right,  to  the  north- 
western part  of  the  lot,  was  effectually  destroyed  by  this 
structure. 

The  defendant  below  asked  the  court  to  instruct  the  jury 
that  if  they  find,  that  the  said  Waring,  while  he  was  the  own- 
er of  both  tracts  now  in  controversy,  erected  the  stable,  as 
claimed  by  the  said  defendant,  on  said  premises,  and  that  said 
stable  extended  over  the  entire  right  of  way  on  the  east  half  of 
said  lot  7,  as  far  as  the  east  line  of  said  defendant's  premises, 
and  also  over  not  less  than  nine  feet  of  the  west  half  of  said  lot 
7,  and  that  said  stable  has  been  continued  up  to  the  present 
time,  then  the  plaintiff  is  not  entitled  to  recover,  and  your 
verdict  should  be  for  the  defendant. 


\ 
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We  are  not  so  sure  that  that  ought  not  to  have  been  put 
^n  a  conditional  instead  of  being  in  an  absolute  form.     But 
"the  principle  involved  in  the  instruction  is  correct — that  if 
"the  stable  did  cover  all  the  way,  so  as  to  make  it  imprac- 
*ticable  to  use  it,  then  it  did  extinguish  the  right  of  way,  and 
it  did  not  exist  at  the  time  the  trustees  conveyed  the  western 
3)art  of  the  lot  to  Callan,  the  grantor  of  the  plaintiff.     The 
3)laintiff  may  say  that  he  looked  at  the  record  title  of  the 
property  and  did  not  see  any  evidence  of  any  extinguish- 
ment of  the  right  of  way.     But  that  is  not  sufficient.     He 
^as  bound  to  see  the  condition  of  the  lot,  and  see  that  there 
"was  a  brick  stable  on  it  obstructing  any  access  to  the  alley. 
That  doctrine  is  plainly  stated  in  Vogler  vs,  Geiss,  51  Md., 
408.     The  plaintiff  says  that  after  this  stable  was  built,  the 
right  was  exercised  by  him  of  passing  through  a  door  in  the 
northwest  corner  of  the  stable,  so  as  to  obtain  access  to  the 
public  alley.     That,  however,  is  not  the  right  of  way  claimed 
in  the  declaration,  but  something  entirely  different. 

From  what  I  have  already  said,  it  is  obvious  that  no  title 
has  been  made  out  to  that  right  of  way.  If  it  was  used  under 
a  license,  that  was  revocable,  and  the  length  of  use  was  wholly 
insufficient  to  make  out  title,  because  it  did  not  last  more 
than  eleven  or  12  years.  The  door  was  closed  between  1862 
and  1873,  So  that  there  is  no  evidence  of  title,  even  if  there 
was  no  variance  between  the  right  of  way  thus  claimed  to 
have  been  exercised  and  that  which  is  claimed  in  the  decla- 
ration. It  might  be  that  the  trustees  under  the  deed  could 
have  sold  the  western  part  of  the  lot  with  an  express  grant 
of  a  right  of  way;  but,  in  point  of  fact,  they  did  not,  and 
upon  the  grounds  I  have  mentioned,  it  is  impossible  to  recog- 
nize it 

There  is  another  question  upon  wliich  we  think  there  was 
error  in  the  court  below,  although  it  ijs  immaterial  to  affect 
the  result  The  brick  house  was  sold,  as  already  stated, "  with 
the  lot  attached.''  There  was  an  enclosure  connected  with 
this  house,  and  there  is  very  strong  ground  for  believing 
that  that  was  "the  lot  attached;"  it  extended  to  a  point 
twenty-nine  or  thirty  feet  short  of  the  rear  line  of  the  entire 
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lot,  making  it  still  more  impossible  for  the  plaintiff's 
grantor  to  have  access  from  that  to  the  public  alley.  It  was 
a  question  of  fact  for  the  jury,  whether  or  not  that  was  the 
lot.  The  defendant  asked  the  court  to  instruct  the  jury  that 
if  they  find  that  the  fence  which  enclosed  the  lot  "attached  " 
to  the  plaintiff's  brick  house  was,  at  the  time  of  the  sale  by 
the  trustees  to  Callan,  at  the  place  claimed  by  the  defend- 
ant, then  their  verdict  should  be  for  the  defendant. 

Perhaps  that  was  a  little  too  strong,  but  the  court  went 
just  as  strongly  in  tlie  opposite  direction,  and  instructed  the 
jury,  that  the  deed  from  the  trustees  to  Callan  conveyed  to  him 
the  lot  according  to  the  plan  of  the  city,  and  not  a  part  of 
it;  that  is,  a  strip  of  land,  as  wide  as  the  brick  house,  up  to 
the  north  line  of  lot  7,  and  bounded  by  the  west  line  of  said 
lot  7,  and  the  east  line  of  said  brick  house,  and  this,  too, 
although  it  might  take  in  nearly  two  feet  of  the  stable. 

We  think  tliat  was  clearly  taking  the  facts  away  from 
the  jury.  It  is  not  material,  however,  because  upon  the 
whole  case  it  is  plain  the  plaintiff  had  no  title  to  this  right 
of  way,  and  therefore  tlie  verdict  must  be  set  aside  and  a 
retrial  awarded. 
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ChA&  WaLTHB  BT  AL.  V8.  F.  K.  "W^ard. 

Equitt.    No.  831S. 

f  Decided  January  21, 1864. 

I  The  Chisf  Justice  and  Justice  Cox  sitting* 

l«.  In  a  case  involying  a  question  of  li^^  of  great  public  interest  and  of  great 
difficulty  this  court  has  sometimes  directed  a  rehearing  before  the  full 

'  court,  but  it  has  never  been  its  practice  so  to  refer  questions  of  fact  which 
have  been  once  fuUy  discussed. 

2.  In  a  case  which  was  heard  before  more  than  a  legal  quorum  of  the  court 
and  which  inyolyed  merely  the  application  of  well-settled  and  undisputed 
principles  of  law  to  the  facts,  the  court  announced  its  judgment  without 
rendering  an  opinion  ;  HM,  That  the  fact  that  no  opinion  was  rendered 
afforded  no  ground  to  grant  a  motion  for  a  rehearing  before  a  full  court. 

3.  A  justice  having  no  previous  connection  with  a  case,  except  to  grant,  at 
Special  Term,  a  preliminary  injunction  on  ex  parte  affidavits  is  not  thereby 
disqualified  to  sit  upon  the  final  hearing  of  the  case  in  Greneral  Term. 

■4.  A  decree  may  be  amended  so  as  to  allow  costs  to  the  party  entitled. 

The  Case  is  stated  in.  the  opinion. 
BiDDLB  &  Davis  for  plaintiff. 
B.  Boss  Perrt  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

In  the  case  of  Walter  and  others  against  Ward,  a  motion 
was  made  by  the  defendant  for  a  reargument  before  a  full 
court  for  the  following  reasons :  First,  because  of  the  gene- 
ral interest  in  the  question  of  law  involved  in  the  case ; 
secondly,  because  no  opinion  was  pronounced  by  the  court 
as  to  the  law  in  the  case ;  thirdly,  because  Mr.  Justice  Hag- 
ner  was  disqualified  to  hear  the  same  in  General  Term.  It 
should  be  remarked  here,  that  Mr.  Justice  Hagner  declined 
to  participate  in  the  consideration  of  this  motion.  When  a 
case  argued  before  us  involves  a  question  of  law  of  great 
public  interest  and  of  great  difficulty,  we  have  sometimes 
directed  a  rehearing  before  the  fiill  court.  We  have  done 
so  recently  in  the  case  of  Justh  vs.  HoUiday,  which  involves 
the  legality  of  the  purchase  and  sale  of  stocks  on  specula- 
tion, and  perhaps  in  one  or  two  other  cases.  But  the  pres- 
ent case  is  not  of  that  character.  It  does  not  involve  any 
question  of  law  which  is  litigated  or  vexed,  or  about  which 
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there  was  any  discussion.  The  counsel  for  the  complainant 
was  disarmed  as  soon  as  he  commenced  to  argue  the  law  of 
the  case  by  the  disavowal  on  the  part  of  the  defence  of  any 
dissent  from  his  position.  There  is,  therefore,  no  question 
involved  in  the  case  which  requires  the  determination  of  a 
ftiU  court.  The  only  question  is  the  application  of  very 
well  settled  principles  of  law  to  the  facts.  From  beginning 
to  end,  it  was  simply  an  inquiry  whether  the  establishment 
of  the  defendant  in  this  case  was,  as  a  question  of  fact^  a 
nuisance.  It  has  never  been  our  practice  to  refer  a  ques- 
tion of  &ct,  which  has  once  been  fully  discussed,  to  the  fiill 
court ;  the  business  of  the  court  does  not  admit  of  it.  The 
case  was  heard  at  great  length  and  very  patiently  before 
more  than  a  legal  quorum  of  the  court,  and  before  as  many 
judges  as  are  ordinarily  assembled  to  hear  any  case.  We 
have  given  it  the  fullest  consideration  we  could,  and  we  do 
not  think  we  would  be  justified  in  arresting  the  business  of 
the  Special  Term,  for  the  sake  of  having  the  question  of 
fact  reviewed  in  a  full  court ;  the  condition  of  business 
makes  it  almost  impracticable,  and  we  do  not  think  it  justi- 
fied except  in  the  case  of  a  question  of  pressing  public 
interest  and  great  difficulty. 

The  second  reason  assigned  is,  because  no  opinion  was 
pronounced  by  the  court  as  to  the  law  of  the  case.  No 
opinion  was  pronounced,  simply  because  there  was  no  dis- 
cussion or  dispute  about  the  law  of  the  case ;  hence  we 
were  not  called  upon  to  render  an  opinion,  and  do  not 
now  feel  called  upon  to  do  it 

The  third  reason  assigned  was,  because  Mr.  Justice 
Hagner  was  disqualified  to  hear  the  case  in  General  Term. 
That  is  quite  a  mistake.  This  was  not  an  appeal  from  any 
order  or  decree  rendered  by  Mr.  Justice  Hagner.  He  had 
no  previous  connection  with  the  case,  except  to  grant  the 
preliminary  injunction  upon  ex  parte  affidavits.  Nobody 
imagines  that  the  judge  at  Special  Term  who  grants  the 
preliminary  injunction,  would  be  thereby  disqualified  to 
hear  the  case  at  final  hearing  on  pleadings  and  proof.  Such 
a  thing  was  never  heard  o£     When  the  case  was  certified 


k 


Walter  v.  Ward.  67 

-^x)  us  in  tlie  first  instance  here,  it  was  referred  to  the  same 

judge  and  two  other  judges  to  do  what  he  was  qualified  to 

^o  in  the  court  below.     There  is  no  disqualification  legally 

^r  morally.     We  are  of  opinion,  therefore,  that  no  sufficient 

reasons  have  been  assigned  for  referring  this  case  to  a  full 

court.     We  have  given  the  case  all  the  consideration  that 

-we  could  give  it,  but  we  are  very  glad  that  the  way  is  open 

"to  the  defendant  to  the  Supreme  Court  of  the  United  States. 

At  the  same  time  that  this  motion  was  made,  there  was 

also  a  motion   made   on   the  part   of  the  complainant  to 

amend  the  decree  by  allowing  costs.     We  had  passed  over 

that  subject  in  giving  the  decree  in  the  first  instance,  not 

being  advised  what  the  disposition  of  the  parties  was,  and 

we  did  not  know  but  that  they  would  consent  to  divide  the 

costs  between  them.     Undoubtedly,  the  complainants  are 

legally  entitled  to  recover  costs,  if  insisted  upon.     There 

was  an  understanding  between  the  counsel  that  the  cost  of 

printing  the  record  was  to  be  divided.     But  the  motion  is 

made  that  the  clerk  allow  the  complainants  their  regular 

costs,  to  be  taxed  by  the  clerk,  in  the  case,  in  addition  to^ 

one-half  of  the  cost  of  printing  the  record,  which  has  been 

paid  by  the  defendant,  and  which  the  complainants  agreed 

to  refund  to  him.     We  think  that  motion  must  be  granted, 

and  that  disposes  of  the  case. 
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Sabcuel  C.  Baub,  Execator, 

The  Masonic  Mutual  Belief  Assocution  and     ' 

Mart  E.  Hopkins. 

Equmr  No.  8004. 

f  Deoided  Febnmry  4, 1884. 

\  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

1.  In  an  ordinary  case  of  a  decree  against  two  joint  defendants,  one  of  them 
cannot  separatclj  appeal;  but  where  the  real  contesting  parties  are  the 
plaintiff  and  one  of  the  defendants  only,  the  other  having  no  interest  in  the 
suit,  a  decree  in  fovor  of  the  plaintiff  is  virtually  a  decree  against  such  de- 
fendant only,  and  he  may  appeal  therefrom  notwithstanding  no  appeal  is 
taken  by  the  other  defendant. 

2.  Where  an  association  is  chartered  by  an  act  of  Congress,  any  by-law  of 
such  association,  contrary  to  the  provisions  of  the  charter,  is  in  effect  a  by- 
law in  violation  of  a  statute  of  the  United  States,  and  will,  if  for  no  oth» 
reason,  be  void. 

3.  By  its  charter  the  object  of  an  association  in  the  nature  of  an  insumnoe 
company  was  declared  to  be  '*  to  provide  and  maintain  a  fund  for  the  ben- 
efit of  the  widow,  orphans,  heir,  assignee  or  legatee  of  a  deceased  member." 
One  of  the  by-laws  provided  that  *'  no  change  of  beneficiary  can  be  made 
or  recognized  until  submitted  to  and  approved  by  the  lx)ard  of  directors." 
A  member  being  in  good  standing  in  the  association,  had  named  his  sister 
as  his  beneficiary,  with  the  consent  and  approval  of  the  board  of  directors. 
Afterwards,  he  made  a  will,  directing  the  fund  derived  from  his  interest  as 
a  memljer  of  the  association,  to  l)e  paid  at  his  death  to  his  iUegitimate  son. 
The  association  had  no  knowledge  of  this  change,  and  on  the  death  of  the 
member,  the  sister  claimed  the  fund. 

Held,  That  the  son  was  entitled  to  the  fund,  for  the  reason  that  the  charter 
recognized  the  right  of  the  member  to  designate  the  beneficiary  by  his  will; 
and  so  far  as  any  by-law  attempted  to  cut  off  or  diminish  this  right,  it  was 
inoperative. 

STATEMENT  OF  THE  CASE. 

Dr.  George  N.  Hopkins,  a  member  of  a  Masonic  lodge  in 
Washington  city,  in  good  standing,  in  April,  1876,  made 
application  to  the  Masonic  Mutual  Belief  Association  for 
membership.     In  his  application  was  the  following: 

'^  Fifth.  I  direct  that,  in  case  of  my  decease  while  a  mem- 
ber of  the  above-named  association,  the  moneys  to  which  I 
may  be  entitled  as  such  member,  shall  be  paid  to  my  sister, 
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JIfary  E.  Hopkins,  who  now  resides  at  Washington^  D.  C, 
^dfUess  I  should  hereafter  otherwise  direct**  . 

On  the  approval  of  this  application,  a  certificate  was  is- 
sued by  the  association,  dated  May  1,  1876,  as  follows: 

*'  This  is  to  certify  that  George  N.  Hopkins,  a  Master  Ma- 
son, and  member  of  Hiram  Lodge  No.  10,  of  Washington, 
D.  C,  has  paid  the  sum  of  fonr  dollars,  and  is  hereby  con- 
stituted a  member  of  the  Masonic  Mutual  Belief  Association 
of  the  District  of  Columbia,  and  is  entitled  to  all  the  bene- 
£t8  of  said  association,  upon  his  paying  into  the  treasury 
thereof  the  sum  of  one  dollar  and  ten  cents  within  the  time 
]>rescribed  by  the  by-laws  of  the  association,  after  receiving 
Tiotice  of  the  death  of  a  member  of  the  same." 

June  5,  1878,  Hopkins  had  an  illegitimate  son  born  to 
Hm,  whom  he  named  George  H.  Hopkins. 

November  3,  1879,  he  executed  his  last  will,  designating 
'this  son  as  the  beneficiary  of  his  interest  as  a  member  of  the 
dissociation,  and  naming  the  executor  of  his  will  as  trustee 
of  the  fund.  Of  this  designation  the  association  had  no 
:3iotice. 

The  second  section  of  the  charter  of  the  association  de- 
ques its  objects  to  be  ^^  to  provide  and  maintain  a  fund  for 
thebenefit  of  the  widow,  orphans,  heir,  assignee  or  legatee  of 
a  deceased  member,  immediately  upon  proof  of  such  death." 
The  fourth  section  of  the  charter  authorized  the  directors 
to  make  by-laws,  &c.,  "not  contrary  to  this  charter,  or  to 
the  laws  of  the  United  States." 

Section  4  of  Article  VI  of  the  by-laws  of  the  association, 
in  reference  to  a  change  of  beneficiary,  provides,  "that  no 
change  of  beneficiary  can  be  made  or  recognized  until  sub- 
mitted to  and  approved  by  the  board  of  directors." 

Dr.  Hopkins  died  November  18,  1881.  His  will  was 
proven^  and  letters  testamentary  issued  to  complainant,  who 
thereupon  demanded  the  fund.  Payment  being  refused,  he 
brought  this  suit. 

The  only  question  raised  by  the  answer  of  the  association 
was,  that  there  had  been  no  change  of  beneficiary  recog- 
nized by  it 
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Mary  E,  Hopkins  answered,  claiming  that  the  money  be — 
longed  to  her  in  her  own  right,  and  prayed  that  she  might 
be  "hence  dismissed,"  &c.     The  cause  was  heard  on  bill 
and  answers,  and  a  decree  entered  directing  the  association 
to  pay  the  fund  to  the  complainant. 

From  this  decree  the  defendant,  Mary  E.  Hopkins,  ap- 
pealed. No  appeal  was  taken  by  the  association,  and  as  no 
supersedeas  bond  was  filed,  the  money  was  paid  over  to  com- 
plainant. 

Edwards  &  Barnard  for  complainant : 

1.  The  appeal  of  Miss  Hopkins  brings  to  this  court  no 
question  for  its  determination,  this  not  being  a  bill  of  in- 
terpleader, and  she  having  filed  no  cross-bill,  and  asked  for 
no  affirmative  relief  in  her  answer,  she  onlv  asks  to  be 
"hence  dismissed,"  &c.;  and  the  decree,  directing  payment 
to  complainant  by  the  association,  at  complainanVa  cosfy  is, 
in  eifect,  a  dismissal  as  to  her.  It  relieves  her  from  the 
costs  of  the  suit,  and  she  cannot  be  aggrieved  thereby,  hav- 
ing asked  for  no  decree  in  her  favor,  and  the  court  making 
none  against  her.  R.  S.  D.  C,  Sec.  772;  2  Daniels  Chan. 
Prac,  1541  and  note,  1648-50;  Wash.  R.  R.  vs,  Bradleys,  10 
Wall.,  302. 

The  association  is  a  mutual  benevolent  society  of  Masons, 
organized  under  act  of  Congress,  approved  March  3,  1869 
(15  Stats,  at  Large,,  334),  which  act  was  amended  March  3, 
1875  (18  Stats,  at  Large,  508). 

The  second  section  of  its  charter  provides,  "that  the  par- 
ticular business  and  objects  of  such  society  or  corporation 
shall  be  to  provide  and  maintain  a  fund  for  the  benefit  of 
the  widoWj  orphans^  heir,  assignee  or  legatee  of  a  deceased 
member,  immediately  upon  proof  of  such  death." 

The  fourth  section  authorizes  the  directors  to  make  by- 
laws, &c.,  "not  contrary  to  this  charter,  or  to  the  laws  of 
the  United  States." 

The  fifth  section  provides  that  its  funds,  property  and 
effects  shall  never  be  divided  among  the  members  of  said  so- 
ciety, but  shall  descend  to  their  successors,  "for  the  promo- 
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"t^ion  of  the  principles  of  the  said  corporation  and  the  benev- 
olent purposes  of  the  society  which  they  represent.  But 
't^liis  provisioji  shall  not  prevent  the  said  board 'of  directors 
tfrom  carrying  out  the  principles  of  the  society  or  corpora- 
tion, viz.,  to  the  tvidow,  orphans,  heir,  assignee  or  Ugaiee  of  a 
^leceased  member,  as  many  dollars  as  there  are  members  in 
^ood  standing  on  the  books  of  the  corporation." 

The  by-laws  make  no  provision  as  to  how  the  person  shall 

Tbe  named  who  is  to  receive  the  benefit  of  this  contribution 

<>f  one  dollar  from  each  survivor,  on  the  death  of  a  member ; 

nbut  the  contract  for  its  payment  is  one  between  the  member 

-and  association  only,  and  may  be  forfeited  by  default  of  the 

xnember  in  various  ways,  and  can  only  be  kept  in  force  by 

Xxtyments  made  by  the  member,  and  his  continued   good 

standing  as  a  Mason.     The  practice  has  been  to  allow  the 

:inember  to  name  the  beneficiary,  either  in  his  application  or 

Afterward,  and  to  change  the  same  at  his  pleasure,  if  approved 

"by  the  directors.     One  by-law  provides : 

"  That  no  change  of  beneficiary  can  be  made  or  recognized 
until  submitted  to  and  approved  by  the  board  of  directors." 
Should  this  by-law  be  construed  as  applying  to  an  appoint- 
ment of  a  payee  by  will  ?     And  if  so,  would  it,  in  that  event, 
be  authorized  by  the  charter  of  said  society? 

If  no  appointment  had  been  previously  made,  there  could 
be  no  doubt  of  the  member's  right  to  make  one  by  his  will, 
without  submitting  it  to  the  board.  And  in  this  case,  where 
it  payee  is  named  conditionally,  and  such  conditional  nomina- 
tion is  accepted  and  acquiesced  in  by  the  association,  has  the 
member  not  reserved  to  himself  the  same  right  of  appoint- 
ment by  will  ? 

The  by-law  was  evidently  made  for  the  benefit  of  the 
association,  and  not  to  give  any  additional  title  to  a  payee 
named ;  and  if  it  is  constitutional,  it  is  a  rule  that  the  associa-* 
tion  might  waive,  if  so  disposed ;  and  its  waiver,  or  repeal, 
could  not  be  prohibited  by  any  beneficiary  before  designated. 
The  right  of  a  man  who  contracts  with  a  corporation  for 
the  payment  of  money  to  another,  person  after  his  death,  to 
•change  the  beneficiary,  has  been  the  subject  of  much  contro- 
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versy.  If  the  contract  is  one  between  him  and  the  insurer 
only,  and  he  pays  the  consideration  therefor,  it  seems  to  u» 
that  in  natural  justice  and  right  he  should  be  allowed  to 
change  the  object  of  his  bounty  at  any  time  during  his  life, 
while  he  retains  testamentary  capacity,  as  freely  as  he  might 
change  the  legatees  in  a  will ;  and  certainly  with  the  prior 
consent  of  the  company,  or  its  subsequent  acquiescence.  In 
either  case  the  gift  is  not  effectual,  no  benefit  accrues  to  the 
donee  until  after  the  death  of  fhe  donor. 

The  right  of  a  beneficiary  in  a  policy  of  insurance,  or  of  a 
legatee  named  in  a  will,  is  only  an  eocpectancyy  during  the 
life  of  the  insured  or  testator,  subject  to  be  determined  any 
day  by  forfeiture  of  policy,  or  change  of  will,  or,  in  this 
association,  by  change  of  beneficiary  by  the  member  and 
board  of  directors. 

1.  This  association  differs  very  widely  from  an  ordinary 
life  insurance  company.  It  has  no  capital,  but  only  under- 
takes to  collect  and  pay  over  assessments  as  mutually  agreed 
upon  between  its  members.  Worley  V8,  N.  W.,  Mas.  Aid 
A.,  3  McCrary  C.  C,  53 ;  Bunyon  on  Life  Asso.,  176,  185, 
369;  Ballon  m  Gile,  50  Wis.,  614;  Mills  vs.  Rebstock,  29 
Minn.,  380 ;  Neskern  vs,  N.  W.  End.  Asso.,  30  Minn.,  406 ; 
Com.  League  Asso.  vs.  People,  90  111.,  166;  Masonic  Relief 
Asso.  vs.  McCauley,  2  Mackey,  70. 

2,  The  by-law  aforesaid  should  not  be  construed  to  apply 
to  a  beneficiary  named  by  will,  as  the  charter  contemplates 
payment  to  a  legatee,  and  it  is  always  lawful  to  change  a 
legatee.  Sup.  Council  vs.  Priest,  46  Mich,,  429 ;  Kerman  vs. 
Howard,  23  Wis.,  108,  112;  Md.  Mut.  Soc,  vs.  Clendennin, 
44  Md,,  429 ;  Arthur  vs.  Odd  Fellows'  Asso.,  29  0.  St.,  557. 

The  contract  of  insurance  is  to  be  construed  most  strongly 
against  the  company ;  and  there  is  no  reason  why  this  by- 
law should  apply,  as  a  legatee  could  have  no  ititerest,  and 
could  not  be  positively  known  or  fixed  with  certainty,  until 
after  the  death  of  the  insured.  Nat.  Bank  vs.  Ins.  Co.,  £5 
U.  S.,  673;  16  Fed.  Rep.,  720. 

In  this  respect  the  contract  might  well  be  construed  like 
a  fire  insurance  policy,  which  provides  that  it  shall  be  void 
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assigned  without  the  consent  of  the  company.  If  the 
lignment  in  such  case  is  made,  after  liability  is  fixed  by 
8,  it  is  valid.  Spare  vs.  Home  Mut.  Ins.  Co.,  16  Chic, 
g.  News,  415 ;  Carroll  va.  Charter  Oak  Ins.  Co.,  38  Barb., 
2;  40  lb.,  292. 

The  will  does  not  speak  until  the  death  of  the  maker, 
ten  the  loss  has  occurred  and  the  liability  is  fixed. 
Biesides,  this  by-law,  made  only  for  the  association,  may 
11  be  waived  by  it ;  and  in  this  case  it  has  been  waived  by 
5  payment  to  complainant  of  the  money,  without  appeal- 
j ;  and  it  is  not  competent  for  the  appeULant  to  say  that 
J  association  may  not  waive  the  same.  Ins.  Co.  va,  Nor- 
i,  96  U.  S.,  234;  Mut.  Prot.  Ins.  Co.  va,  Hamilton,  5 
Bed,  269 ;  N.  Y.  L.  Ins.  Co.  va.  Flack,  3  Md.,  341. 
J.  The  appellant  had  no  vested  interest  in  this  fund  by 
tue  of  her  conditional  nomination  as  payee.  Clark  va. 
irand,  12  Wis.,  224 ;  Landrum  va,  Knowles,  22  N.  J.  Eq., 
t ;  Eison  va.  Wilkinson,  3  Sneed,  565  ;  Gambs  va,  Cov. 
it.  Life  Ins.  Co.,  50  Mo.,  44 ;  Richmond  va.  Johnson,  28 
nn.,  447,  11  Ins.  L.  J.,  215  ;  Foster  va.  Gile,  50  Wis.,  603  ; 
ift  va.  Ry.  &  P.  F.  C.  M.  A.  &  B.  A.,  96  111.,  309 ;  Un. 
it.  Ins.  Co.  va.  Stephens,  16  Chic.  Leg.  News,  127  ;  Supreme 
ancil  va.  Priest,  46  Mich.,  429. 

Fabies  G.  Payne  and  Hine  &  Thomas  for  Mary  E. 
pkins : 

l.  The  Masonic  Mutual  Relief  Association  is  an  insurance 
npany,  and  is  engaged  in  the  insurance  business. 
'There  are  certain  organizations,"  says  Mr.  May  in  his 
)k  on  insurance  (2d  ed.,  §  550  a),  "prevalent  in  this 
mtry  and  elsewhere,  under  the  name  of  relief,  benefit  or 
levolent  societies,  or  some  similar  name  which  generally 
ve  for  their  objects  aid  to  their  members,  or  to  their 
dow8  and  children  after  the  decease  of  their  respective 
jmbers,  and  in  some  cases  having  both  objects.  These 
sociationsj  though  not  speculative  and  not  based  upon 
pital  paid  in  as  investment,  have  pevertheless  a  general 
irpose  of  mutual  protection,  resorting  to  assessments  for 
10 
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the  procurement  of  fiinds  to  discharge  the  mntiial  obliga* 
tions  of  members,  and  are  governed  by  by-laws  which  limit 
and  define  their  obligations.  Their  certificates  of  member- 
ship often  resemble,  both  in  form  and  substance,  ordinary 
policies  of  life  insurance ;  and  the  courts  have,  with  great 
uniformity,  treated  them  as  substantially  life  insurance 
companies,  applying  to  them,  and  to  the  mutual  relations  of 
the  members,  the  rules  and  principles  applicable  to  the  con- 
tract of  life  insurance."  Commonwealth  vs,  Wetherbee,  106 
Mass.,  149;  State,  ex  rel.,  vs.  Citizens,  &c.,  Associations,  6 
Mo.  App.,  163. 

2.  Neither  the  insured,  during  his  life,  or  his  next  of  kin, 
after  his  death,  can  have  any  claim  to  the  insurance  money, 
where  in  the  policy  it  is  expressed  to  be  for  some  one  else. 

"If  the  policy,  when  issued,  expressly  designates  a  i>er8on 
as  entitled  to  receive  the  insurance  money,  such  designa- 
tion is  conclusive,  unless  some  question  arises  as  to  the 
rights  of  the  creditors  of  the  person  who  paid  the  premiums 
and  procured  tlie  insurance.''  Bliss  on  Life  Ins.  (2d  ed.), 
316. 

"  We  apprehend  the  general  rule  to  be,  that  the  policy, 
and  the  money  to  become  due  under  it,  belong,  the  moment 
it  is  issued,  to  the  person  or  persons  named  in  it  as  bene- 
ficiary or  beneficiaries;  and  that  there  is  no  power  in  the 
person  procuring  the  insurance,  by  any  act  of  his,  by  deed 
or  by  wills,  to  transfer  to  any  other  person  the  interest  of 
the  person  named.  An  irrevocable  trust  is  created.  The 
person  designated  in  the  policy  is  the  proper  person  to 
receipt  for,  and  to  sue  for  the  money.  The  legal  representa- 
tives of  the  insured  have  no  claim  upon  the  money  and  can- 
not maintain  an  action  therefor,  if  it  is  expressed  to  be  for 
some  one  else.     Id.,  §  318. 

Where  the  policy  designates  a  person  to  whom  the  insur- 
ance money  is  to  be  paid,  the  person  who  procures  the 
insurance,  and  who  continues  to  pay  the  premiums,  has  no 
authority  by  will  or  deed  to  change  the  designation  or  title 
to  the  moneys.  He  is  under  no  obligation  to  pay  the 
premiums  unless  he  has  covenanted  so  to  do,  but  if  he  does 
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-80,  the  person  originally  designated  in  the  policies  will 
derive  the  benefit.  The  change  of  designation  can  be  made 
only  by  the  person  originally,  and  therefore  all  such  persons 
must  concur  in  the  change."  Id.,  §  33T ;  May  on  Ins.  (2d 
ed.),  §  392  ;  Ky.  Mas.  Mut.  Life  Ins.  Co.  r^.  Miller's  Adm'r,  13 
Bush.,  489;  Gashings  vs.  Caldwell,  T  Bep.  (Tenn.),  410; 
Robinson  r^.  Duvall,  12  Bep.  (Ky.),  466;  Bicker  vs.  Charter 
Oak  L.  Ins.  Co.,  21  Minn.,  193. 

But  it  is  needless  to  multiply  references  to  cases  on  this 
point 

3.  While  it  is  true  the  contract  in  this  case  difiers  from 
the  ordinary  contract  of  life  insurance,  in  this,  that  it  gives 
the  assured  the  power  of  changing  the  beneficiary,  he  has, 
nevertheless,  no  interest  in  the  "  benefits."  He  has  only  a 
power  to  appoint  a  person  who  is  to  receive  them,  and  he 
must  exercise  that  power  in  the  manner  prescribed  by  the 
by-laws  of  the  corporation. 

His  failure  to  exercise  that  power  in  accordance  with  the 
by-laws  of  the  corporation,  leaves  the  contract  on  the  same 
footing  as  a  contract  of  life  insurance  in  the  usual  or  com- 
mon form.  Maryland  Mut.  Society,  &c.,  vs,  Clendennin,  44 
Md.,  429';  Arthur  et  al.  vs.  Odd  Fellows'  Benf.  Asso.,  29  0. 
St.,  55T  (18T6);  Duvall  vs.  Goodson,  9  Ins.  L.  J.,  901  (Ky.) 
[1880] ;  Ky.  Mas.  Mut.  L.  Ins.  Co.  vs.  Miller's  Adm'rs,  13 
Bush.,  494  (1877);  Folmer's  Appeal,  87  Pa.  St.,  133  (1878). 

4.  When  George  H.  Hopkins  became  insured  in  the 
Masonic  Mutual  Belief  Association,  he  became  a  member  of 
the  association,  and  was  bound  by  its  constitution  and  by- 
laws, though  they  were  not  recited  in  the  policy.  One  of 
those  by-laws  was  that  there  should  be  "  no  change  of  bene- 
ficiary'* without  the  approval  of  the  directors  of  the  asso- 
<;iation.  (Art.  VI,  sec.  4.)  "It  is  not  within  the  power  of 
the  company,"  says  the  court  in  Duvall  vs.  Goodson,  supra^ 
^^or  the  members,  or  both,  to  alter  the  rights  of  those  who 
by  the  charter  are  declared  to  be  the  beneficiaries,  except  in 
the  mode  and  to  the  extent  therein  indicated."  In  that  case 
•Crofoot,  at  the  time  of  his  death  held  a  certificate  of  mem- 
bership in    the    Kentucky    Masonic   Insurance    Company 
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an  association  for  mutual  relief,  substantially  like  our 
Masonic  Mutual  Relief  Association.  The  stipulation  in  the 
certificate  in  the  Kentucky  case  was  to  pay  to  said  Crofoot'^ 
daughters,  Anna  and  Lou  May  Crofoot,  or  his  assigns,  or ds^ 
he  vuxy  direct  by  mill, 

5.  Again,  Miss  Hopkins,  in  her  answer  says,  "her  brother's 
love  and  affection  for  her  was  very  great ;  that  he  sym- 
pathized deeply  with  her,  because  he  thought  her  father, 
while  living,  had  not  been  as  liberal  with  her  as  he  had  with 
the  rest  of  the  children  (especially  with  himself),  and  there- 
fore he  proposed  to  effect  said  insurance  for  her  benefit,  with 
a  view,  as  he  expressed  it,  of  putting  her,  in  the  event  of 
his  death,  on  an  equal  footing  as  near  as  he  could,  with  her 
brothers  and  sisters.  After  the  deceased  had  thus  spoken, 
he  applied  for  membership  in  said  association,  and  was  ac- 
cepted, of  which  he  at  once  informed  her  and  delivered  said 
certificate  to  her,  which  she  accepted."  This  is  not  denied. 
It  may  well  be  questioned,  then,  whether  the  assured.  Miss 
Hopkins,  had  not  acquired  such  a  vested  right  on  said  in- 
surance as  to  put  it  beyond  the  power  of  the  insured  to  de- 
prive her  of  it.  It  does  seem  to  us  that  even  on  this  the  appel- 
lant is  entitled  to  the  proceeds  of  the  certificate  in  contro- 
versy. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

The  testator,  George  N.  Hopkins,  was  a  member  of 
the  Masonic  Mutual  Relief  Association.  In  his  application 
for  membership,  he  designated  his  sister,  Mary  E.  Hopkins, 
as  the  beneficiary,  in  the  following  words: 

"I  direct  that  in  case  of  my  decease  while  a  member  of 
the  above-named  association,  all  moneys  to  which  I  may  be 
entitled  as  such  member  shall  bo  paid  to  my  sister,  Mary  E. 
Hopkins,  unless  I  should  hereafter  otherwise  direct." 

Subsequently  he  made  a  will,  naming  his  illegitimate 
child  as  the  beneficiary.  It  appears  that  one  of  the  by-laws 
of  the  association  provided  that  "  no  change  of  beneficiary 
can  be  made  or  recognized  until  submitted  to  and  approved 
by  the  board  of  directors." 
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naming  of  this  illegitimate  child  as  his  beneficiary 
ade  without  such  previous  consent,  and  it  has  been 
id  on  the  part  of  Mary  E.  Hopkins  that  this  attempt 
nge  the  beneficiary  was  invalid  because  forbidden  by 
-laws,  unless  done  with  the  consent  of  the  company, 

consent  it  was  admitted  was  not  obtained ;  that  con- 
itly  Mary  E.  Hopkins  remains  the  only  person  desig- 
to  take  this  money. 

executor,  who  appears  to  have  sued  in  his  title  of 
;or,  but  who  really  was  the  trustee,  sets  up  these  facts* 
E.  Hopkins,  who  seems  to  have  intended  to  claim 
nd,  merely  filed  an  answer  asserting  that  for  want 
'  subsequent  valid  designation,  she  was  the  beneficiary 
ititled  to  the  money,  but  she  rather  singularly  winds 
•  answer  by  praying  hence  to  be  dismissed. 

company  reply  that  they  have  no  interest  in  the 
',  and  are  ready  to  pay  it  to  whomsoever  the  court 
lirect  it  to  be  paid.  The  decree  below  was  that  the 
ny  should  pay  the  fund  to  the  plaintiff,  saying  nothing 

Mary  E.  Hopkins,  but,  in  effect,  that  was  a  decree 
t  her,  and  she  brings  the  case  here  on  appeal.  The 
ition  took  no  appeal,  so  that  the  case  is  here  simply  on 
peal  of  Miss  Hopkins. 

!  of  the  questions  raised  was  whether  she  could  bring 
se  before  us.  In  an  ordinary  case  of  a  decree  against 
int  defendants,  one  of  them  cannot  separately  appeal. 

Supreme  Court  has  heretofore  decided  in  a  number 
3s.  But  this  is  not  a  case  of  that  character.  The  de- 
as  virtually  a  decree  in  favor  of  this  executor,  and 
it  this  appellant.  They  were  the  contesting  parties, 
hen  the  decree  said  that  the  association  should  pay 
iintiff,  it  was  really  a  decree  against  her.  So  that  we 
the  case  is  properly  here  for  review, 
validity  of  this   new  designation   is,  therefore,  pre- 

as  a  question  for  the  determination  of  the  court.  A 
ill  discussion  of  the  law  of  the  case  was  made  by 
il,  but  we   think  we  can  dispose  of  the   matter   very 

upon  one  principle.     The  power  of  the  association 
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to  make  by-laws  was  limited  by  the  charter  itself  to  such, 
by-laws  as  should  not  be  in  violation  of  the  laws  and  Con — 
stitution  of  the  United  States.  And  this  would  have  been  th^ 
oase  even  had  it  not  been  provided  for  in  the  charter.  Now^ 
one  of  the  laws  of  the  United  States  is  this  very  charter^, 
the  second  section  of  which  provides  that  "the  particula 
business  and  objects  of  such  society  or  corporation  shall 
to  provide  and  maintain  a  fund  for  the  benefit  of  the  widow^ 
orphans,  heirs,  assigns  or  legatees  of  a  deceased  member,^ 
•immediately  upon  proof  of  such  decease."  That  provision — 
recognizes  fully  and  completely  the  right  of  a  member  ofl 
the  association  to  designate  the  beneficary  by  his  will.  Andfl 
that  power  cannot  be  cut  off  or  diminished  by  a  by-law.  So™ 
far,  then,  as  this  by-law  attempts  to  do  so,  it  is  itself  inop- 
erative. 

It  may  be  observed  that  the  power  of  the  association  to  make? 
I)y-law8  seems  to  be  somewhat  restricted,  and  at  any  rate  hardly^ 
to  reach   this   subject,  for  while   the   fourth   section  of  the- 
charter  declares  that  "  the  directors  shall  have  full  power  U> 
make  and  prescribe  such  by-laws,  rules  and  regulations  as 
they  shall  deem  needful  and  proper  for  the  disposition  and 
management  of  the  funds,  property  and  effects  of  the  society," 
it  does  not  go  so  far  as  to  say  that  they  may  regulate  the 
manner   in  which   beneficiaries   are    to  be  designated.     In 
making  this  by-law,  then,  the  association  seems  to  have  gone 
bej'ond  its  power,  and  if  ite  effect  is  to  prevent  a  party  from 
freely  designating  by  his  will  the  legatee  of  his  benefits  as 
a  member  of  the  association,  it  is  in  conflict  with  the  second 
section  of  the  charter,  which  is,  as  we  have  said,  a  statute  of 
the  United  States.     We  must,  therefore,  give  effect  to  the 
recognition  contained  in  that  statute  of  the  power  to  make 
a  bequest,  and  we  cannot  cut  it  down  by  any  construction 
that  we  might  give  to  this  by-law. 

The  opinion  of  the  court,  therefore,  is  that  this  bequest 
was  a  valid  one,  and  the  decree  below  is  afSrmed. 
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Amorbtt  Clark  vs.  The  District  of  Columbia. 

Law.  No.  22,903. 

f  Decided  February  11,  1884. 

\  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

L  The  District  of  Columbia,  notwithstanding  its  non-representative  form  of 
gOYemment,  is  liable  to  an  individual  for  any  accident  resulting  from  its 
failure  to  keep  the  streets  and  highways  in  such  a  condition  as  will  render 
them  safe  for  public  use  (followhig  Barnes'  case,  91  U.  S.,  540).  But  this 
liability  is  no  greater  and  no  less  than  that  of  any  municipal  corporation 
which  receives  its  grant  of  power  from  the  sovereign. 

^,  The  District  is  not  required  to  keep  the  streets  clear  of  the  millions  of  tons 
of  snow  falling  upon  them  during  the  winter;  such  an  undertaking  would 
be  incapable  of  performance,  but  if  it  have  actual  notice  of  the  dangerous 
condition  of  any  particular  place,  from  the  accumulation  of  snow  and  ice, 
and  neglect  to  remedy  it,  it  becomes  liable  for  consequent  injuries. 
3.  It  had  been  alternately  snowing  and  raining  for  several  days  prior  to  the 
<lay  when  the  plaintiff  slipped  and  fell  by  reason  of  the  accumulated  snow 
and  ice  upon  the  street  crossing.  The  streets,  in  consequence  of  the  pro- 
tracted storm,  were  all  in  a  perilous  condition  for  travel,  but  there  was  no 
proof  that  the  District  had  any  more  notice  of  the  unsafe  condition  of  the 
street  at  the  point  where  the  accident  occurred  than  at  any  other  point ; 
or  any  other  notice  than  such  as  arises  from  the  well  known  result  to  the 
streets  everywhere  of  a  severe  and  protracte<l  snow  storm'. 
Rdd,  That  this  was  not  such  notice  as  would  render  the  District  liable. 

statement  of  the  case. 

Motion  for  a  new  trial  on  exceptions. 

The  action  was  brought  to  recover  damages  for  an  injury 
sustained  by  the  plaintiff  in  consequence  of  the  alleged 
negligence  of  the  defendant  in  not  preventing  or  removing 
an  accumulation  of  ice  and  snow  on  the  footway  and  cross- 
ing at  the  intersection  of  Seventh  street  with  Pennsylva- 
nia avenue  northwest,  in  the  city  of  Washington,  where 
passengers  are  compelled  to  pass  for  the  purpose  of  getting 
into  and  alighting  from  the  street  cars.  There  was  no  dis- 
pute that  the  ice  and  snow  had  accumulated  on  the  footway 
and  crossing,  to  the  great  inconvenience  and  even  danger 
of  persons  passing,  and  that  the  plaintiff,  who  was  a  widow 
about  sixty  years  of  age,  fell  and  seriously  injured  herself 
for  life  by  breaking  her  hip  while  going  to  the  street  car. 
It  was  in  evidence^  that  it  began  to  snow  at  11  a.  m.,  on  the 


80  Clark  v.  The  District* 

20th  day  of  December,  a'nd  snowed  continuously  until  3  p. 
m.,  of  the  next  day;  that  it  again  began  snowing  on  the  23d 
at  11  p.  m.,  and  continued  until  3  p.  m.  of  the  24th;  and 
that  it  began  to  rain  on  the  25th  at  2  p.  m.,  and  continued 
until  11  p.  m.,  of  said  day.  The  accident  occurred  on  the 
26th,  at  about  6  p.  m.  The  jury  found  for  the  plaintiff,  and 
assessed  the  damages  at  $4,500.  The  points  made  by  coun- 
sel^ and  the  exceptions  taken,  appear  in  the  extracts  from 
their  briefs  given  below. 

Theodore  H.  N.  McPhebson  for  plaintiff: 

I.  The  defendant  requested  the  court  to  instruct  the 
jury  that — 

"The  District  of  Columbia,  under  the  form  of  government 
existing  at  the  time  of  the  accident  which  is  the  subject- 
matter  of  this  suit,  is  not  liable  for  damages  resulting  frt)m 
said  accident." 

This  instruction  was  rightfully  rejected  by  the  court. 

The  act  of  February  21, 1871,  created  a  corporation  for 
municipal  purposes,  called  "The  District  of  Columbia." 

The  37th  section  of  this  act  provides  that  "There  shall 
be  in  the  District  a  Board  of  Public  Works." 

The  same  section  further  provides  that  the  Board  of  Pub- 
lic Works  shall  have  entire  control  of  and  make  all  regula- 
tions which  they  shall  deem  necessary  for  keeping  in  repair 
the  streets,  avenues,  &c. 

By  section  2  of  the  act  of  June  20,  1874,  the  President  is 
authorized  to  appoint  three  commissioners,  who  shall  exer- 
cise all  the  power  and  authority  lawfully  vested  in  the  Gov- 
ernor or  Board  of  Public  Works  of  the  said  District,  except 
as  hereinafter  limited,  and  shall  be  subject  to  all  the  re- 
strictions and  limitations  now  imposed  by  law ;  that  is,  by 
the  act  of  February  21,  1871  (18  Stat.,  116). 

Section  3  of  the  said  act  confers  the  same  jwwer  and  au- 
thority on  the  Commissioners  which  was  imposed  by  the  act 
of  February  21,  1871,  on  the  Governor  or  Board  of  Public 
Works,  in  respect  to  keeping  in  repair  the  streets,  avenues, 
&c.,  of  the  city. 
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•  « 

And  by  the  act  of  June  11, 1878,  the  power  and  authority 
imposed  upon  the  Commissioners  by  the  act  of  June  20, 
1874,  in  respect  to  keeping  in  repairs  the  streets,  avenues, 
&c.,  of  the  city,  was  continued  in  full  force  and  effect.  20 
Stats.,  102. 

By  the  force  of  these  provisions  of  positive  law  (acts  Feb. 
21,  1871,  June  20,  1874,  and  June  11,  1878),  the  defendant 
became  the  successor  of  the  old  corporation,  and  is  respon- 
sible in  this  action.  Barnes'  Case,  91  U.  8.,  540 ;  1  Dillon 
Municipal  Corp.,  sec.  385;  Hayden  vs.  Madison,  7  Greenl., 
76;  Abbott  vs.  Herman,  Id.,  118. 

There  being  no  doubt  of  the  obligation  of  the  District  to 
keep  the  streets,  avenues,  &c.,  in  repair,  it  is  entirely  im- 
material whether  the  duties  imposed  upon  the  municipality 
are  performed  by  agents  elected  by  the  people  or  appointed 
by  the  President,  and  it  is  equally  immaterial  whether  such 
agents  were  called  a  Board  of  Public  Works  or  a  Board  of 
Commissioners.     Barnes'  Case,  91  U.  8.,  545. 

This  cause  of  action  accrued  to  the  plaintiff  December, 
1880,  after  the  abolition  of  the  cities  of  Washington  and 
Georgetown,  and  the  creation  of  the  corporation  of  the  de- 
fendant. 

In  the  case  of  the  District  of  Columbia  vs.  Cluss,  the  8u- 
preme  Court  held  that  the  corporation  which  the  act  of  Feb- 
ruary 21,  1871.  ch.  62  (16  8tats.,  419),  created  by  the  name  of 
the  District  of  Columbia,  succeeded  to  the  property  and  lia- 
bilities of  the  corporations  which  were  thereby  abolished. 
103  U.  8.,  705. 

A  change  in  the  charter  of  a  municipal  corporation,  in 
whole  or  in  part,  by  an  amendment  of  its  provisions,  or  the 
substitution  of  a  new  charter  in  place  of  the  old,  embracing 
substantially  the  same  corporations  and  the  same  territory, 
will  not  be  deemed,  in  the  absence  of  express  legislative 
declaration  otherwise,  to  affect  the  identity  of  the  corpora- 
tion, or  to  relieve  it  from  its  previous  liabilities,  although 
different  powers  are  possessed  under  the  amended  or  new 
charter,  and  different  officers  administer  its  affairs.  Brough- 
11 
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ton  V8.  Pensacola,  93  U.  S.,  266;  Milnee  vs,  Pensacola,  2 
Wood,  632. 

II.  It  is  too  well  settled  to  admit  of  a  doubt  that  a  mu- 
nicipal corporation  is  liable  for  damages  occasioned  by  the 
accumulation  of  snow  and  ice  on  the  streets,  footways  and 
crossings,  so  as  to  endanger  the  public  walking  over  the 
same.  Baltimore  vs.  Marriott,  9  Md.,  160;  Collins  vs.  Coun- 
cil Bluff,  32  Iowa,  324;  Providence  vs.  Clapp,  17  How., 
165;  Luther  vs,  Worcester,  97  Mass.,  269;  McLaughlin  vs. 
Cory,  77  Pa.  St.,  109,  113;  Chicago  vs.  Bobbins,  2  Black., 
418;  Nebraska  vs.  Campbell,  /rf.,  590. 

And  that  this  liability  extends  to  the  corporation  of  the 
District  of  Columbia.  Barnes  vs.  District  of  Columbia,  91 
U.  S.,  540 ;  Weightman  vs,  Washington,  1  Black.,  39. 

Snow  and  ice  deposited  from  any  cause  in  a  rough,  un- 
even condition,  so  that  its  slipperiness  becomes  more  dan- 
gerous than  if  it  lay  on  a  smooth  surface,  then  it  is  gener- 
ally held  to  constitute  a  defect  or  obstruction  which  the 
municipal  corporation  must  remove  or  pay  any  resulting 
damages.  2  Thompson  Neg.,  785 ;  Luther  vs.  Worcester,  97 
Mass.,  269,  272,  and  note;  Street  vs.  Holyoke,  105  Id.,  82, 
84-85;  Billings  m  Worcester,  102  /d,  329;  Pinkham  vs, 
Topfield,  104  Id.,  78;  Fitzgerald  vs.  Wobum,  109  Id.,  204; 
McAuley  vs.  Boston,  113  Id.,  503,  506,  and  note;  Cook  vs. 
Milwaukee,  24  Wis.,  274;  Shea  m  Lowell,  8  Allen,  136; 
Byrn  vs.  Lowell,  10  Id.,  147;  77  Pa.  St.,  109;  32  Iowa,  324. 

The  mere  existence  of  the  obstruction  or  defect  is  evi- 
dence of  the  neglect  of  corporate  duty.  Sher.  &  Ked.  Neg., 
sec.  148;  Requa  vs.  Rochester,  45  N.  Y.,  129;  Davenport  vs, 
Ruckman,  10  Bos.,  20,  affirmed;  37  N.  Y.,  568;  Walker  vs. 
Lockport,  43  How.  36 ;  Holt  vs.  Penobscot,  56  Maine,  15. 

III.  As  to  notice.  Municipal  authorities  are  called  upon 
to  observe,  notice,  and  see  that  the  public  streets  in  time  of 
winter  are  reasonably  clear  of  ice  and  snow.  2  Thomp. 
Neg.,  785 ;  Todd  vs,  Troy,  61  N.  Y.,  506,  affirmed ;  Mosy  1?^. 
Troy,  61  Barb.,  580. 

When  such  defect  or  obstruction  is  notorious,  or  has  con- 
tinued undisturbed  for  a  time  sufficient  to  charge  the  pMic 
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authorities  tvith  constructve  notice,  the  corporation  is  liable. 
Todd  rs,  Troy,  61  N.  Y.,  507-9 ;  Reed  vs,  Northfield,  13  Pick., 
88 ;  Mayor  r>.  Sheffield,  4  Wall.,  189 ;  36  Barb.,  226 ;  4  Kent, 
172. 

The  liability  of  the  city  for  the  defect  in  the  sidewalk 
was  the  same  whetlier  the  officials  knew  it  or  not.  Sher.  & 
Red.  Neg.,  sees.  147,1-18,  385,  407,  note ;  Erie  rc«.  Schum- 
gl^,  10  Howe's  Pa:,  384;  Norristown  vs.  Mayer,  17  P.  F. 
Smith,  356. 

Lapse  of  time  at  common  law  supplies  notice,  for,  after 
reasonable  time  has  elapsed,  it  is  negligence  on  the  part  of 
the  corporation  not  to  know  of  the  defect  when  patent;  for 
which  negligence  suit  lies.  Wharton  Law  of  Neg.,  sec.  963 ; 
Howe  vs.  Barkshoof,  44  N.  Y.,  113;  Manchester  vs.  City  of 
Hartford,  30  Conn.,  118;  Eequa  rs.  Rochester,  45  N.  Y., 
129;  Holt  vs.  Penobscot,  56  Me.,  15;  Colby  vs.  Westbrook, 
57  Id.,  81. 

A.  G.  Riddle  and  Francis  Miller  for  the  District: 

Our  position  is  stated  in  the  following  propositions, 
denied  by  the  court  below : 

1.  The  present  form  of  government  of  the  District  of 
Columbia,  consisting  as  it  does  of  officers  who  are  all 
appointed  and  paid  by  the  United  States,  without  any 
power  to  levy  taxes  or  to  spend  money  except  as  directed  by 
Congress,  is  not  of  such  a  character  as  to  make  the  District 
responsible  in  damages  for  any  negligence  of  those  officers. 

2.  The  present  government  of  the  District  of  Columbia 
having  been  imposed  upon  the  people  of  the  District,  with- 
out any  power  or  opportunity  on  the  part  of  said  people  to 
accept  or  reject  the  same,  the  District  cannot  be  held  respon- 
sible for  the  negligence  of  said  government. 

3.  If  the  care  of  the  streets  of  the  city  of  Washington,  as  a 
public  duty,  is  imposed  by  the  statute  upon  the  District  of 
Columbia,  the  performance  of  which  is  for  the  general  bene- 
fit, and  the  District  derives  no  profit  from  it,  then  no  action 
ean  be  maintained  against  the  District  for  damages  result- 
ing from  a  neglect  to  perform  such  public  duty. 
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It  will  not  be  claimed  that  there  is  any  statute  conferring 
the  right  of  action  in  this  case ;  nor  can  it  be  claimed,  by 
v^irtue  of  any  statute  or  otherwise,  that  the  District  derives 
any  revenue  from  the  use  of  its  streets  and  highways. 

The  contention  must  be,  that  the  right  of  action  arises  by 
implication ;  that  it  is  the  result  of  powers  and  duties 
imposed  upon  the  District  by  statute. 

We  are  mindful  of  the  Barnes  case  (96  U.  S.,  540).  As 
that  decision  was  by  a  bare  majority  of  the  court,  it  is  our 
purpose  to  ask  the  court  which  made  it  to  review  it  in  a  case 
properly  prepared.  For  the  present,  we  observe  that  the 
political  status  of  the  people  of  the  District  has  been  so 
materially  changed  since  that  decision  that  it  seems  proper 
to  make  the  point  that  the  Barnes  case  is  not  authority  in 
this  case. 

The  cause  of  action  in  that  case  arose  at  a  time  when  the 
District  was  a  real  as  well  as  a  legal  municipality,  armed 
with  a  full  equipment  of  powers,  legislative  and  executive. 
The  people  had  so  large  a  share  in  the  legislative  that  no 
liability  could  be  incurred,  and  no  tax  levied  without  their 
assent.  The  real  basis  of  their  liability  in  that  case  must, 
when  reached,  be  understood  to  be  this  exercise  of  political 
power  as  a  consideration.  •  Shadowy  and  vague  as  that  is, 
there  must  be  the  assumption  of  something  on  which  to  rest 
this  liability,  or  it  cannot  exist.  The  status  of  the  people  is 
now  totally  changed. 

It  is  true  the  act  of  June  11,  1878,  ironically  declares  that 
although  the  people  of  the  District  had  not  been  in  posses- 
sion of  a  political  right  or  franchise,  or  vestige  of  corporate 
power  for  four  years,  "  the  District  of  Columbia  shall  remain 
and  continue  a  municipal  corporation!" 

It  is  competent  for  Congress  to  declare  that  the  District 
shall  remain  a  corporation,  and  under  that  fiction  govern 
the  District.  It  is  not  within  its  power  to  create  a  corpora- 
tion without  corporators,  and  when  it  is  stated  that  there  are 
no  corporators,  that  is  the  end  of  the  argument,  and  the  end 
of  authority  applicable  to  corporations.  A  municipal  cor- 
poration  must    not    only   have   corporators,   the    resident 
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csitizens,  but  they,  as  such,  must  be  in  possession  of  corporate 
:itranchisc8,  with  the  means  and  power  for  their  due  exercise, 
municipal  corporation  has  a  common  council  and  board 
f  aldermen,  or  some  body  which  answers  to  the  legal  idea 
f  such  a  legislative  agency,  a  body  which  owes  its  personnel 
the  choice  of  the  corporators.  There  is  no  extant  legis- 
ative  body  of  the  District.  A  municipal  corporation  under 
ur  system  has  a  mayor,  designated  by  the  corporators. 
T^he  District  has  no  such  officer,  has  no  executive  in  any  way 
Wlesignated  by  any  corporator  or  citizen,  or  inhabitant  of  the 
district,  nor  does  the  executive  government  of  the  District, 
aeave  in  a  remote  degree,  answer  to  the  idea  of  a  mayor. 

As  Congress  has  not  given  a  right  of  action  against  this, 
its  continuing  municipal  corporation  for  the  alleged  cause 
of  action  counted  upon  in  this  case,  and  as  the  people  of  the 
District  can  exercise  no  power  in  the  premises,  how  can  a 
right  of  action  be  implied  from  any  power  or  duty  imposed 
upon  them  in  the  premises  ?  It  never  was  by  anyone  any- 
where contended  that  a  people,  town,  hamlet,  or  hundred, 
who  had  no  power  over,  no  special  interest  in  a  street,  high- 
way or  bridge,  within  the  limits  of  the  territory  they  inhabit, 
or  the  town  covers,  was  liable  for  an  injury  in  a  civil  action 
caused  by  a  defect  in  the  public  works.  How  can  a  people, 
property  owners,  by  any  fiction  of  law,  be  held  responsible 
for  the  defects  in  a  street,  highway  or  bridge,  over  which  it 
is  admitted  that  not  even  a  fiction  of  law  gives  them  a  fiction 
of  power?  As  covering  this  point,  and  largely  and  lumi- 
nously the  whole  field  of  municipal  liability  for  torts  of  the 
character  charged  in  tliis  case,  we  cite  Hill  vs,  Boston,  122 
Mass.,  344 ;  2d  Thomp.  Mg.,  540. 

What  is  the  measure  of  liability  by  the  District,  for  the 
presence  of  snow  and  ice  upon  the  streets,  as  proved  in  this 
case?  Whatever  may  be  said  of  sidewalks,  the  hcus  of  the 
accident  was  on  the  surface  of  two  streets — the  carriage- 
ways in  common — and  it  is  nonsense  to  talk  of  a  sidewalk 
as  entering  into  this  already  complex  idea. 

No  reach  of  science  or  prescience  enables  men  with  any 
certainty  to  foretell  a  snowstorm,  its  duration,  or  depth  of 


86  Clark  v.  The  District. 

fall.  So  rarely  in  this  latitude  has  obstruction  to  streets 
arisen  from  that  cause,  that  beyond  providing  for  the 
removal  of  snow  from  the  sidewalks  proper,  there  is  do  pro- 
vision of  law  upon  the  subject.  Webb,  163,  sec.  18;  Id,, 
220,  sec.  23. 

It  will  be  observed,  that  while  this  last  might,  perhaps, 
be  held  to  require  a  clearing  of  the  crossings  on  the  north 
side  of  Pennsylvania  avenue,  by  the  Commissioners  of 
Improvements,  from  First  to  Fifteenth  streets,  it  is  in  terms 
limited  to  that  side. 

To  aid  the  court  and  jury  to  appreciate  the  conditions 
under  which  it  was  sought  to  hold  the  District  responsible 
for  the  Jiccident  to  the  plaintiff,  it  gave  in  evidence  a  duly 
certified  copy,  under  the  seal  of  the  War  Department  of  the 
United  States  Government,  under  date  of  January  9,  1882, 
of  observation  of  the  Signal  Service  of  the  United  States 
Army,  in  Washington,  D.  C,  and  read  so  much  therefrom 
as  to  show  that  it  began  to  snow  at  11  a  m.,  on  the  20th  day 
of  December,  1880,  and  snowed  continuously  in  said  city  of 
Washington  until  3  p.  m.,  on  the  21st  day  of  December, 
1880 ;  that  said  record  further  showed  that  it  again  began 
snowing  on  the  23d  day  of  December,  1880,  at  11  p.  m.,  and 
continued  until  the  24th  day  of  December,  1880,  at  3  p.  m.; 
and  that  it  began  to  rain  on  the  25th  day  of  December,  1880, 
at  2  p.  m.,  and  continued  until  11  p.  m,  of  said  day. 

From  the  records  of  the  Signal  Office  it  was  shown  in  evi- 
dence, that  the  city  was  visited  by  a  long-continued  snow- 
storm, or  a  series  of  succeeding  storms  of  unexampled 
severity  in  this  latitude,  continuing  from  Monday  to  near 
nightfall  of  Friday,  followed  by  a  rain  storm  on  Saturday, 
the  day  of  the  accident ;  and  it  is  said  that  the  District  is  to 
be  held  responsible  for  the  condition  of  the  streets  of  the 
city,  not  for  the  safety  of  carriages,  but  for  the  foot  pas- 
sengers at  the  crossings.  It  has  not  a  man  to  detail  for  the 
duty  of  clearing  them,  nor  a  dollar  at  its  command  for  this 
purpose. 

There  were  several  hundred  intersections  of  streets  in  the 
city  of  Washington  alone,  an  hundred  as  important  as  that 
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mentioned  in  the  declaration.  To  hold  that  the  District 
should  have  had  this  intersection  clear  at  the  time,  is  to 
l:i.old  it  responsible  for  the  impossible. 

It  is  submitted  that  it  would  be  the  only  sound  and  prac- 

"^  icable  rule  to  hold  that  persons  who  go  forth  under  the 

onditions  attending  the  plaintiff's  journey,  described  in  the 

eclaration,  must  do  so  at  their  peril.     Otherwise,  every 

ccident  will  lay  a  heavy  burden  upon  the  District.     It  will 

always  be  at  the  discretion  of  the  plaintiff.     It  will  never 

"fce  present  with  observing  witnesses  to  prove  its  side. 

Mr.  Chief  Justice  Carttbr  delivered  the  opinion  of  the 
^3ourt 

The  plaintiff,  who  is  a  widow  and  of  advanced  age,  brings 
"tihis  suit  to  recover  damages  in  consequence  of  injuries  sus- 
tained through  the  alleged  default  of  the  defendant  in 
allowing  the  i^now  and  ice  to  accumulate  on  the  footway 
«nd  crossing  at  the  corner  of  Seventh  street  and  Pennsyl- 
vania avenue,  in  this  city.  It  appears  that  she  was  a 
passenger  on  one  of  the  street  cars,  and  that  at  this  point 
the  passengers  are  transferred  from  one  car  to  another ; 
that  she  got  off  the  car,  and  while  going  to  the  other,  she 
slipped  and  fell,  breaking  her  hip-bone,  and  became  there- 
by seriously  crippled  for  life.  The  jury  found  in  her  favor, 
and  assessed  the  damages  at  |4,500,  which  is  not  a  large 
verdict,  considering  the  nature  of  her  injuries,  provided 
under  the  law  and  facts  of  the  case  she  is  entitled  to  recover 
anything. 

Three  primal  objections  to  the  ve.rdiet  are  urged  by  the 
defendant:  First.  "  That  the  present  form  of  government  of 
the  District  of  Columbia,  consisting  as  it  does  of  officers  who 
are  appointed  and  paid  by  the  United  States,  without  any 
power  to  levy  taxes  or  to  spend  money,  except  as  directed 
by  Congress,  is  not  of  such  a  character  as  to  make  the  Dis- 
trict responsible  in  damages  for  any  negligence  of  tliose 
officers."  Second.  "  That  the  present  form  of  the  govern- 
ment of  the  District  of  Columbia,  having  been  imposed  upon 
the  people  of  the  District,  without  any  power  or  opportunity 
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on  their  part  to  accept  or  reject  the  same,  the  District  can— 
not  be  held  responsible  for  the  negligence  of  such  govern — 
ment ; "  and,  Third.  "  That  the  care  of  the  streets  of  thisr 
city  is  imposed  by  statute  upon  the  District,  the  performance" 
of  which  is  for  the  general  benefit,  and  that  the  Districfc 
derives  no  profit  from  it;  consequently,  no  action  can  be 
maintained  against  the  District  for  damages  resulting  from 
a  neglect  to  perform  such  public  duty." 

These  questions,  however  interesting  they  might  be  to 
discuss,  have  been  already  considered  and  decided  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Barnes 
V8,  The  District  of  Columbia,  91  U.  S,,  540,  where  it  was 
held  that  the  liability  of  the  District  is  not  affected  by  the 
manner  in  which  its  officers  are  placed  in  their  position; 
whether  elected  by  the  people  or  appointed  by  the  Presi- 
dent. It  is  useless,  therefore,  to  enter  into  any  further  in- 
quiry upon  the  subject,  since  we  are  bound  by  the  authority 
of  that  decision  which,  although  it  was  rendered  by  a  di- 
vided court,  must  remain  the  law  with  us  until  reversed  by 
the  same  court  which  rendered  it.  We  are  of  opinion, 
therefore,  that  the  District  is  liable  if  it  fail  to  keep  the 
streets  and  highways  in  such  a  condition  as  will  render  them 
safe  for  public  use.  But  th  is  liability  is  no  greater  and  no  less 
than  that  of  any  municipal  corporation  which  receives  its 
grant  of  power  from  the  sovereign. 

The  testimony  in  this  case  is^  that  it  had  been  alternately 
snowing  and  raining,  with  short  periods  of  intermission^ 
three  days  prior  to  the  accident,  and  that  it  was  r€tining 
at  the  time  of  the  accident,  and  for  several  hours  prior 
to  and  including  the  time  when  it  occurred.  All  the  streets 
of  the  city  were  covered  with  a  slush  of  mud  and  snow  and 
ice.  There  is  no  evidence  that  the  condition  of  this  particu- 
lar street  was  any  worse  than  that  of  any  other  of  ihe  hun- 
dreds of  streets  in  the  city.  Now,  it  certainly  cannot  be 
maintained  that  the  District  authorities  are  called  upon  to» 
keep  all  tliese  streets  clear  of  the  millions  of  tons  of  snow 
falling  ui)on  them  during  the  winter.  Such  an  undertaking 
would  be  incapable  of  performance,  and  is  simply  impossible. 
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It  never  has  been  done,  and  never  can  be  done.  The  most 
that  can  be  said  is,  that  the  District  is  to  be  held  to  liability 
when,  on  notice  of  the  dangerous  condition  of  any  particu- 
lar place,  it  neglects  to  remedy  it.  It  is  not  contended  that 
there  was  any  actual  notice  given  the  authorities  in  this  in- 
stance, but  it  is  claimed  that  the  known  fact  of  the  state  of 
the  weather,  and  of  its  having  snowed  so  continuously,  is  to 
he  construed  as  notice.  Well,  that  would  apply  to  every 
street  and  crossing  of  the  city,  and  would  affect  the  plain- 
tiff as  much  as  the  defendant.  Everyone  knows  that  it  is 
dangerous  to  travel  on  the  streets  at  such  a  season  and  in 
such  weather,  and  the  responsibility  must  rest  with  the  citi- 
zen who  runs  the  risk  of  slipping  and  falling,  if  he  goes 
out  at  such  a  time,  unless  he  can  show  that  the  city  authori- 
ties had  something  more  in  the  shape  of  notice  of  the  dan- 
gerous character  of  the  place  where  he  was  injured,  than 
that  notice  which  everyone  has  at  such  a  time.  What  other 
notice  did  the  District,  through  its  agents,  have  ?  It  knew, 
of  course,  that  it  had  been  snowing  and  raining,  and  thaw- 
ing and  freezing  for  days,  and  that  travel  on  the  streets 
everywhere  was  dangerous.  But  there  is  not  a  particle  of 
proof  that  there  was  any  more  notice  of  a  perilous  condition 
of  the  street  at  this  point  than  at  any  other  point.  Now, 
we  do  not  believe  that  a  municipal  corporation  can  be  held 
liable  when  it  has  had  no  more  notice  than  that  which 
arises  from  the  well-known  result  to  the  streets  everywhere 
of  a  severe  and  protracted  snow  storm.  The  case  was  tried 
upon  this  theory  of  constructive  notice,  and  the  judgment 
must,  therefore,  be  reversed,  and  a  new  trial  granted,  in 
order  that  the  plaintiff  may,  if  she  can,  charge  theDistrict 
with  such  notice  of  the  dangerous  condition  of  the  locality 
of  this  accident  as  the  law  requires  under  the  circum- 
stances of  this  case,  and  as  we  have  intimated. 
12 
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Harris  Bros,  cs,  0.  Dammann. 

Law.     No.  24,176. 

/  Decided  Pebiuary,  1884. 

i  The  Cui£F  Justice  and  Justices  Cox  and  James  sittinfi:. 

Unier  the  statute  of  8  Anne,  ch.  45,  as  modified  by  the  landlord  and  tenant 
act  (R.  S.  D.  C,  §078)  where  execution  is  levied  on  goods  sitoatod  on 
premises  of  which  the  execution  debtor  is  tenant,  the  landlord  has  a  prior 
lien  for  the  rent  in  arrear,  and,  if  the  levy  is  made  offer  a  periodical  in- 
stalment of  rent  has  begun  to  accrue,  for  the  whole  of  that  period  also, 
but  no  more,  although  the  marslial,  instead  of  taking  the  goods  to  the 
pound,  kept  them  upon  the  premises  for  a  longer  period. 

The  Case  is  stated  in  the  opinion. 

N.  H.  Miller  for  plain tiflF. 
A.  B.  Duvall  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

Judgment  was  rendered  for  the  plaintiflF  below,  and  exe- 
cution levied  upon  goods  in  the  defendant's  store.  The 
landlord  of  tlie  pre?  lises,  Meyer  Silver,  made  application  to 
the  court  below,  by  motion,  to  direct  the  marshal  to  apply 
$100  of  the  proceed  j  of  the  sale  of  the  goods  to  the  pay- 
ment of  rent  for  the  month  of  Marcli,  1883.  An  order  was 
made  as  prayed,  and  an  appeal  taken  from  that  order  by  the 
execution  creditor. 

The  circumstances  that  are  material  to  the  question  are 
as  follows :  As  far  back  as  the  6th  of  February,  1883, 
Michael  Holtzman,  wlio  had  a  judgment  against  the  same 
defendant,  caused  an  execution  to  be  issued,  and  that  was 
levied  on  that  day  iii)Oii  the  same  goods.  The  goods  were 
not  removed  from  the  premises,  but  the  marshal  continued 
in  possession  of  tlie  goods  there  until  tlie  Ist  of  March, 
1883,  when  Silver,  the  landlord,  caused  an  attachment  to  be 
issued  for  the  rent  due  for  January  and  February,  and  lev- 
ied on  the  same  goods.  Tlie  marshal  continued  in  the  pos- 
session of  the  goods  on  the  premises  until  the  loth  of  March. 
Meanwhile,  on  the  8tli  of  March,  the  plaintiflfs  in  this  suit 
caused  an  execution  to  be  issued  on  their  judgment,  and 
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I^\ried  on  the  goods.  On  the  15th  of  March  the  marshal 
r-^^moTed  the  goods  and  sold  them,  and  paid  to  the  landlord 
ttie  rent  for  the  months  of  January  and  February  out  of  the 
I>xoceedH  of  the  sale,  and  applied  part  of  the  proceeds  to  the 
fxrst  execution.  Then  he  applied  all  the  balance  of  the 
j>xoceed8  in  his  hands  to  the  second  execution — ^that  of 
arris  Bros. — except  $100,  which  he  retained,  upon  notice 
om  the  landlord,  Silver,  to  meet  the  claim  of  the  landlord 
r  the  rent  tor  the  month  of  March.  The  question  now  is, 
hether  the  landlord  is  entitled  to  the  rent  for  the  month 
"ff  March,  because  the  marshal  remained  there  until  the  15th 
^  that  month. 

We  should  observe,  that  the  petition  of  Silver  states  that 
"t^lie  marshal  made  sale  of  these  goods  under  the  two  execu- 
"fcions  issued  on  the  judgments  of  Holtzman  and  Harris  Bros., 
«^nd  from  that  petition  we  have  to  assume  that  both  these 
^vvrits  were  levied  upon  the  same  goods.  There  is  some  ques- 
ts ion  made  about  that,  but,  for  the  present,  we  assume  that 
tbo  be  the  fact. 

Ill  the  first  place,  what  was  the  condition  of  the  law  on 
t^his  sulyect,  before  the  passage  of  our  landlord  and  tenant 
«ct? 

At  common  law,  as  we  all  know,  the  landlord  had  simply 
^  right  to  distrain  his  tenant's  goods,  on  the  premises,  for 
his  rent,  after  it  wees  due\  and  if  in  the  meanwhile,  and  be- 
fore the  rent  was  due,  a  judgment  creditor  issued  an  ex- 
ecution and  levied  upon  the  same  goods,  the  landlord  had 
no  priority  over  him.     The   statute  of  8  Anne,  chap.  45, 
provided  that  wherever  execution  was  levied  upon  the  goods 
of  the  tenant  on  the  premises,  the  judgment  creditor  should 
be  bound  to  pay  to  the  landlord  the  rent  due  at  the  time  of 
the  levy  to  the  extent  of  one  year's  rent,  and  the  sheriff 
might  include  this  in  his  levy  against  the  tenant.     When 
such  a  levy  was  made,  after  a  periodical  instalment  of  rent 
had  begun  to  accrue,  the  question  arose  whether  the  land- 
lord would  be  entitled  to  be  paid,  out  of  the  proceeds  of  the 
sale,  the  amount  of  the  rent  for  the  whole  period.     The  au- 
thorities seem  to  settle  it,  pretty  conclusively,  that  that  can- 
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not  be  done :  that  the  landlonl  had  no  relief  under  the  act 
of  Anne  to  that  extent,  ^io  far  as  American  cases  are  con- 
cemo'i.  it  wa.s  first  settle^!  in  the  ca.se  of  Trappan  r^.  Morie, 
IS  John«..  1.  that  the  landlonl  coold  only  applr  to  hare  the 
rent  actuallr  due  to  him  and  in  arrears  at  the  time  the  levy 
was  ma^le.  The  same  point  wa$  settled  in  Maryland  in  the 
ea^  of  Washington  r.«.  Williamson.  23  Md.,  244.  where  the 
sheriff  levie^l  in  the  month  of  JuIt,  and  the  cooit  allowed 
payment  to  be  made  up  to  the  1st  of  July  for  the  rent  ac- 
crue'l  up  to  that  time,  and  overruled  the  order  of  the  court 
below  allowing  rent  to  I*  paid  for  the  month  of  July.  It 
mrL«t.  therefore,  be  held  to  be  settleil  law  that  where,  at  the 
time  of  the  levy,  a  peri*:*dical  instalment  of  rent  has  not 
accrued,  but  is  ao^ruing,  the  landlord  is  not  entitled  to  that 
instalment  under  the  statute  of  Anne.  I  should  observe 
that  the  application  in  this  cise  was  made  for  relief  under 
this  verv  statute,  because  it  is  in  force  in  Marvland  and  in 
the  District  of  Columbia. 

Another  thing  seems  to  have  l«en  settled,  and  that  iff,  that 
if  the  sheriff,  after  making  this  levy  upon  personal  property, 
continues  in  possession  on  the  premises  for  a  certain  time, 
the  landlord  is  not  entitled  tort^lief,  under  this  act  of  Anne, 
for  rent  accruing  during  the  period  while  the  sheriff  is  on 
the  premises.  That,  no  doubt,  is  on  the  theory  that  the 
sheriff  is  there  simply  as  an  officer  of  the  law,  is  not  the 
tenant  of  the  landlord,  but  the  goods  are  in  the  custody  of 
the  law ;  that  the  sheriff,  in  fact,  is  only  making  use  of  the 
premises  as  his  pound:  that^  in  contemplation  of  the  statute 
of  8  Anne,  the  go«xls  are  not  in  his  possession  as  tenant, 
or  in  the  possession  of  the  tenant.  The  law  on  that  subject 
Ls  stated  in  Alexander's  Statutes,  p.  685,  as  follows: 

"But  he  [the  landlord]  cannot  claim  except  for  rent  in 
arrear  at  the  time  of  issuing  the  execution,  and  is  not  en- 
titled to  what  accrues  during  the  sheriff *s  possesion;  if  the 
latter  injure  him  by  remaining  too  long  in  possession,  the 
landlord  mav  have  his  remedv  bv  an  action  on  the  case. 
Hoskins  r«.  Knight,  1  M.  &  S.,  245;  Washington  xk  Wil- 
liamson, 23  Md.,  244.     The  sheriff,  too,  is  not  liable  where 
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Xie  takes  corn  in  the  blade  and  sells  it  before  any  rent  is  due, 
'^o  account  to  the  defendant's  landlord  for  rent  accruing  sub- 
isequently  to  the  levy  and  sale,  though  notice  had  been  given, 
^nd  the  corn  not  removed  until  long  afterwards  when  rent 
las  accrued.     Gwilliam  i:s.  Barker,  1  Price,  2*74.     But  the 
^lictntn  of  Thomson,  C.  B.,  there,  that  the  landlord's  rem- 
edy in  such  a  case  was  by  distress,  was  overruled  in  Peacock 
^s.  Purvis,  2  Brod.  &  Bing.,  362,  and  Wharton  v^^.  Naylor, 
32  Q.  B.,  673,  denying  like  dicta  in  Smallman  vp.  Pollard,  6 
3Ian.  &  G.,  1001;  goods  so  taken  being,  until  removal,  in 
^^mstodia  legia,  and  equally  so  whether  in  the  hands  of  the 
sheriff  or  his  vendee,  and  the  removal  without  payment  of 
^he  rent,  though  wrongful,  and  subjecting  the  sheriff  to  an 
action,  not  invalidating  the  execution." 

We  may,  then,  assume  that  where  a  levy  was  made,  as  in 
the  present  case,  in  the  midst  of  a  month  or  quarter,  the 
rent  can  only  be  recovered  under  the  statute  of  Anne,  up  to 
the  expiration  of  the  preceding  month  or  quarter,  and  no 
rent  accrues  for  the  purpose  of  being  satisfied  out  of  the 
proceeds  of  sale,  for  the  time  during  which  the  sheriflf  was 
rightfully  or  wrongfully  on  the  premises. 

The  next  question  is,  how  far  this  condition  of  the  law  is 
changed  by  our  landlord  and  tenant  act.  That  provides 
that  the  landlord  shall  have  a  tacit  lien  upon  such  personal 
chattels  on  the  premises  as  are  subject  to  execution,  to  com- 
mence with  the  tenancy,  &c. 

Where  the  tenancy  is  from  month  to  month,  and  one  month 
has  commenced,  we  may  assume  that  the  landlord's  lien  for 
the  rent  of  that  month  commences  with  the  month.  It  com- 
mences before  the  rent  is  due,  and  will  have  priority  over  a 
lien  acquired  by  execution  issued  during  the  month.  We 
have  gone  to  the  extent  of  holding  that  under  the  statute 
of  Anne,  as  modified  by  our  statute,  the  landlord,  in  such 
case,  is  entitled  to  the  whole  of  the  accruing  month's  rent. 
That  was  settled  in  Joyce  vs,  Wilkenning,  1  Mac  Arthur, 
667,  and  also  in  Gibson  vs.  Gautier,  1  Mackey,  35.  That 
is  the  extent  to  which  this  court  has  gone.  We  have  not 
held   that  the    lien   of   the    landlord    would   entitle   him 
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to  any  further  relief  than  for  the  accming  rent — ^that     ^ 
the  periodical  rent  accruing  at  the  time  that  the  levy  m 
made.     If  we  should  go  any  further,  and  hold  that  the  rerK  ^ 
which  accrued  for  the  next  period  afterwards  should  be  paid^ 
there  would  be  no  limit  in  time  in  cases  of  leases  runnin. 
for  a  term  of  years. 

We  should  have  to  hold  that,  at  the  commencement  of  the 
term  the  landlord's  lien  attached  for  the  rent  of  the  whole 
term,  giving  him  a  preference  for  the  whole  over  an  execu- 
tion creditor  who  levied  pending  the  term.  This  would 
eflTectually  cover  up  the  tenant's  property  from  his  other 
creditors.  That  idea  was  distinctly  repudiated  in  the  case 
of  Joyce  Ks.  Wilkenning,  in  1  Mac  Arthur. 

To  apply  the  law,  as  thus  defined,  to  the  facts  of  this  case. 
We  find  that,  on  the  6th  of  February,  execution  was  levied 
at  the  instance  of  Holtzman,  on  these  goods  ;  that  the  mar- 
shal continued  to  hold  them  on  the  premises  until  the  15th 
of  March.  At  the  time  of  the  levy,  the  whole  rent  for  the 
month  of  January  was  due,  and  that  the  landlord  was  clearly 
entitled  to,  under  the  very  words  of  the  statute  of  Anne. 
Under  our  interpretation  of  our  own  statute,  the  landlord 
was  entitled  to  receive  the  rent  for  February  out  of  the  pro- 
ceeds. So  that  the  rent  for  those  two  months  of  January 
and  February  was  properly  paid  to  him.  But  before  the 
rent  for  the  month  of  March  had  begun  to  accrue  at  all,  the 
goods  had  passed  out  of  the  tenant's  possession  into  the  cus- 
tody of  the  law,  and  were  held  by  the  marshal.  Under  the 
terms  of  the  statute  of  Anne,  there  could  be  no  application 
of  the  proceeds  of  sale  under  that  execution,  to  the  payment 
of  rent  for  the  month  of  March ;  neither  could  the  landlord 
claim  for  the  rent  accruing  during  the  sheriff^'s  occupancy 
of  the  premises,  according  to  the  decisions  I  have  already 
referred  to. 

Further,  the  lien  of  the  landlord  is  confined  to  the  tenant's 
personal  chattels  on  the  premises.  Physically  these  chattels 
were  on  the  premises,  but  were  they  so  in  contemplation  of 
law?  When  the  marshal  levied  his  execution,  the  goods 
passed  into  the  custody  of  the  law.     The  regular  course  of 
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proceeding  was  for  the  marshal  to  remove  them  to  some 
auction  room  as  his  pound,  hut  on  the  request  of  the  tenant 
himself,  and  by  consent  of  the  parties,  the  goods  were 
iallowed  to  stay  on  the  premises  for  the  time  being,  and  thus 
the  premises  became  the  marshal's  pound.  The  goods  were 
not  in  possession  of  the  marshal  as  tenant  of  the  landlord, 
but  they  were  there  in  the  marshal's  pound;  It  does  not 
seem  to  us,  therefore,  that  if  these  executions  were  levied 
on  the  same  goods,  the  landlord  had  any  claim  upon  them 
for  the  rent  for  the  month  of  Ma.rch ;  and  that  being  the 
condition  of  things,  which  we  must  assume  from  the  petition 
in  this  case,  we  think  that  the  order  below  was  erroneous. 
Some  doubt  is  cast  upon  the  question  whether  thuse  execu- 
tions were  both  levied  on  the  same  goods,  one  schedule 
being  larger  than  the  other.  It  is  imjwssible  for  us  to 
determine  whether  the  goods  were  the  same  or  not,  and  we, 
therefore,  think  that  the  order  overruling  the  order  below 
ought  to  be  made  without  prejudice  to  the  right  of  the  party 
to  show  that  these  two  executions  were  levied  on  diflferent 
goods.  If  the  levy  of  March  8th  was  made  on  diflferent 
goods  from  those  already  in  the  marshal's  hands  un4er  the 
previous  levy,  it  would  follow,  from  the  views  we  have 
expressed,  that  the  rent  of  March  ought  to  be  paid  out  of 
their  proceeds. 
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Horace  S.  Johnston 

vs. 

The  District  of  Columbia  and  The  First  National  Bank  of 

New  York. 

Equity.    No.  7809. 

j  Decided  December  10,  1883. 

\  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

It  was  enltirely  within  the  discretion  of  the  Board  of  Public  Works  to  deter- 
mine upon  the  width  of  pavements  to  be  laid  under  the  acts  authorizing 
special  improvements  and  assessments  therefor. 

The  Case  is  stated  in  the  opinion. 

John  E.  Norris  and  Robert  Christy  for  plaintiff. 

Riddle  &  Miller  for  defendant. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

The  plaintiff,  Johnston,  is  the  owner  of  certain  lots  in 
this  city,  on  Twenty-sixth  street,  between  Pennsylvania  av- 
enue and  M  street,  lying  in  such  a  way  that  they  abut,  not 
only  on  Twenty-sixth  street,  but  on  Pennsylvania  avenue 
and  on  M  street. 

In  August,  1877,  contracts  were  made  between  the  Board 
of  Public  Works  and  the  Manhattan  Paving  Co.  of  New 
York,  whereby  the  latter  was  to  put  down  on  Twenty-sixth 
street,  and  on  M  street,  in  front  of  these  lots,  a  carriageway, 
and  a  curbing  and  pavement,  or  footway.  On  Twenty-sixth 
street  there  is  a  high  bank  of  rock,  which,  curving  out- 
wardly towards  the  center  of  the  street,  embracer  two  or 
three  of  these  lots  facing  on  Twenty-sixth  street. 

A  pavement  and  footway  were  laid,  and  assessments  were 
made  for  the  work,  and  thereafter  certificates  of  indebted- 
ness for  unpaid  assessments  were  issued  against  the  lots. 
It  appears  that  these  certificates  were  purchased  by  the  de- 
fendant. The  First  National  Bank  of  New  York,  who,  it  i* 
alleged,  is  attempting  to  enforce  their  collection  by  adver- 
tisement and  sale  of  the  property.  The  plaintiff  prays  that 
the  bank  be  enjoined  from  this,  because,  as  is  alleged  in  the 
bill,  the  pavement  on  Twenty-sixth  street  and  on  M  atreet 
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being  of  the  ordinary  width  of  eleven  or  twelve  feet,  inclnd- 
ing  six  inches  for  curbing,  narrowed  down  to  four  or  five  or 
possibly  six  feet,  in  front  of  this  rampart  of  rocks,  and  he 
asserts  that  until  it  should  be  made  eleven  feet  wide  (which 
would  involve  the  cutting  away  at  great  expense  of  this 
pile  of  rock),  it  is  an  unfinished  work,  and  that  no  assess- 
ment can  lawfully  be  made  until  it  shall  be  so  done. 

This  claim  is  based  upon  the  provisions  of  the  act  of  the 
legislative  assembly,  approved  August  10,  1871,  which  pro- 
vides, "  that  whenever  any  of  the  improvements  mentioned 
or  referred  to  in  section  thirty-seven  of  the  act  entitled 
*  An  act  to  provide  a  government  for  the  District  of  Colum- 
bia,' approved  the  twenty-first  day  of  February,  one  thousand 
6ight  hundred  and  seventy-one,  shall  be  completed,  a  state- 
ment of  the  cost  thereof  shall  be  prepared  by  the  Board  of 
Public  Works,  and  shall  be  filed  in  the  office  thereof,  and 
immediately  thereafter  an  assessment,  based  upon  said  state- 
ment, shall  be  made,  as  provided  for  in  said  section  of  said 
act,  which  assessment  shall  be  collected  by  the  said  board  in 
the  same  manner  as  other  taifes  of  the  District  of  Columbia 
are  now  or  may  hereafter  be  authorized  to  be  collected." 

By  the  3d  section  of  this  act  it  is  also  provided,  "  that  if 
any  person  or  persons,  notified  as  aforesaid,  shall  neglect  or 
refuse  to  pay  the  amount  assessed  against  his  or  her  prop- 
erty, as  aforesaid,  after  the  expiration  of  thirty  days,  the 
said  Board  of  Public  Works  shall  immediately  thereafter 
issue  certificates  of  indebtedness  against  the  property 
assessed  as  aforesaid,  which  certificate  shall  bear  interest, 
until  paid,  at  the  rate  of  ten  per  centum  per  annum,  and 
antil  paid,  the  assessment  and  certificate  shall  remain  and 
be  a  lien  upon  the  property  on  or  against  which  they  shall 
have  been  issued ;  and  if  the  said  assessment  shall  not  be 
paid  within  one  year,  the  said  board  shall,  upon  the  appli- 
cation of  the  holder  of  the  certificate  of  indebtedness,  proceed 
to  sell  the  property  against  which  the  assessment  and  the 
certificate  exist,  or  so  much  thereof  as  may  be  necessary  to 
pay  said  assessment." 

It  appears  in  the  bill  itself,  and  by  the  testimony,  that 
13 
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after  the  assessments  were  made^  an  officer  in  charge  of  the 
duty  of  correcting  excessive  assessments,  made  reductions  in 
the  assessment  where  the  pavement  was  narrowed;  that  is 
to  say^  although  there  was  an  original  charge  as  for  a  pave- 
ment of  the  ordinary  width,  the  charge  was  reduced  on 
account  of  the  narrowness  necessitated  bv  the  existence  of 
this  bank  of  rock.  The  contract  between  the  Board  of 
Public  Works  and  the  paving  company,  it  should  be  stated, 
did  not  specify  what  was  to  be  the  width  of  the  pavement 
or  footway.  But  the  acceptance,  without  objection,  by  the 
board  of  this  pavement,  so  narrowed,  must  be  taken  as  vir- 
tually conceding  to  the  company  that  the  pavement  was  to 
be  of  this  reduced  width  at  that  point.  The  assessment,  as 
corrected,  against  these  lots,  was  made  for  their  proportion 
of  the  cost  of  this  narrowed  pavement,  and  not  for  a  pave- 
ment eleven  or  twelve  feet  wide.  We  are  of  opinion  that  it 
was  entirely  within  the  discretion  of  the  Board  of  Public 
Works  to  make  the  pavement  of  full  or  narrow  width,  as  it 
might  determine.  It  is  not  for  us  to  say  how  wide  it  ought 
to  have  been,  since  it  has  not  been  shown  to  us  that  the  law 
required  it  to  be  of  any  specified  width.  And  knowing  the 
laws  of  the  legislative  assembly,  we  are  of  opinion  that  they 
do  not  require  anything  of  the  sort;  the  matter  was  left 
wholly  to  the  discretion  of  the  Board  of  Public  Works,  and 
if  the  latter  accepted,  without  objection,  this  pavement  from 
the  paving  company  in  its  narrowed  state,  and  assessed  the 
lot  owners  with  that  fact  in  view,  we  must  presume  that  it 
was  because  it  had  been  decided  that  the  jiavement  should 
be  of  this  reduced  width. 

There  is  no  ground  for  complaint,  therefore,  even  if  it  had 
happened  that  the  bank  held  certificates  of  indebtedness 
issued  against  the  lots  lying  at  this  narrow  point,  and  were 
threatening  to  enforce  the  collection  of  them.  But  it  seems, 
as  a  matter  of  fact,  that  the  particular  certificates  held  by 
The  First  National  Bank  are  against  lots  where  the  pave- 
ment is  of  the  full  width.  So  that  the  payment  which  is 
insisted  upon  is  not  for  an  unfinished  piece  of  work. 

But  whether  that  be  so  or  not,  the  principle  on  which  wo 
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rest  our  decision  is,  that  it  was  a  matter  for  the  Board  of 
Public  Works  to  determine  whether  a  wide  pavement  or  a 
narrow  one  was  to  be  laid ;  that,  as  a  matter  of  fact,  they 
determined  upon  a  narrow  pavement  at  this  point,  and  that 
the  assessment  was  consequently  for  work  actually  com- 
pleted. 

The  bill  was  dismissed  below,  and  we  affirm  the  decree. 
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F.  L.  Williamson,  to  the  use  of  David  A.  Windsor  and  Difc-- 
vid  C.  Grayson,  trading  as  Windsor  &  Gratson, 

vs. 
Georgb  Hill,  Jr. 

Law.    No.  22,811. 

I>ecided  February  25,  1884. 
\  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

1.  Where  parties  agree  verbally  tliat  the  terms  of  a  verbal  agreement  whicll 
they  liave  entenxl  into  is  to  Ije  found  as  stated  in  a  certain  paper,  that  pa- 
per is  the  pn)per  evidence  of  the  particular  matters  to  which  they  have 
agreetl ;  not  tliat  the  paper  is  the  contract  between  them,  but  that 
it  is  the  best  statement  of  what  they  have  agreed  to  verbally,  and  it 
should,  if  the  contract  be  a  prof)er  one  to  be  enforced,  be  submitted  and 
read  to  the  jury  as  tlie  b(»st  evidence  of  what  the  contract  was. 

2.  Nor  is  it  proi)er,  with  the  papi»r  tlius  asscnteil  to  as  the  correct  statement 
of  the  contract,  that  witnesses  should  be  allowed  to  state  from  memory 
what  the  contract  was,  even  though  in  doing  so  they  are  allowed  to  look 
at  the  piii)or  to  refit^sli  their  rec'oUwtion,  for  the  ])arties  have  agreed  that 
the  facts  and  terms  of  the  agnt>ment  nro  to  l)e  found  in  the  paper,  and 
that  it  was  to  l>e  res«irteil  to  as  the  evidence  of  their  agreement. 

3.  The  emmeous  exclusion  of  evidence  is  not  a  good  ground  for  a  new  trial 
if  the  exclusion  did  not  injuriously  alTec>t  the  case  of  the  party  excepting. 

4.  Where  a  promist^  to  jiay  the  debt  of  another  lias  for  its  object  the  release  of 
the  jHirson  or  proj)erty  of  the  debtor,  or  other  fortieamnce  or  benefit  to 
him,  it  is  within  the  statute.  Hut  a  pn>misct  is  not  within  the  statute 
when'  the  promisor  undertakes  to  imv  a  debt  which  is  at  the  same  time 
owing  by  another,  in  onler  to  obtain  a  U^netit  which  he,  the  promisor,  did 
not  lH?fore  enjoy,  and  which  is  to  accrue  din.»ctly  to  himself.  Snch  a  prom- 
ise Ls  not  to  |Miy  another  person's  debt,  but  to  pay  what  the  promisor 
adopts  as  his  own  debt.  It  is  X\w  price  which  he  undertakes  to  pay  for  a 
l)eneflt  which  ho  seeks.  Nor  dtx's  it  matter  that  the  object  sought  in  mak- 
ing the  promise  does  not  turn  out  to  Xre  a,  lx>neiit  to  the  promisor,  it  is 
sutlicient  tliat  the  promisee  submits  to  a  sacrillce  in  twhalf  of  the  intereei 
of  the  pn)misor,  and  not  for  X\\o  iH'nelit  of  the  original  debtor. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  of  assumpsit  to  recover  the  sum  of 
$1,000,  alleged  to  be  due  under  a  contract  entered  into  be- 
tween jdaintift'  and  defendant.  On  the  trial  of  the  cause, 
the  plaintifl'  offered  evidence  tending  to  prove  that  one  Wil- 
liam J.  JIurtagh  was  the  owner  in  fee  simple  of  a  &rm  in 
Prince  George's  county,  Maryland,  against  which  there  were, 
on  or  about  February  18, 1871),  the  following  valid  and  sub- 
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sisting  liens:  First,  a  lien  of  one  Bannon,  for  about  $5,000- 
Second,  a  judgment  lien  in  favor  of  one  Davis,  for  $1,000 
and  interest,  which  had  been  by  him  assigned  to  and  was 
then  owned  by  the  plaintiff.  Third,  a  judgment  in  favor  of 
the  defendant  for  $9,300,  which  had  been  confessed  to  him 
by  Murtagh  as  partial  security  for  the  payment  of  a  debt  due 
by  Murtagh  to  Hill,  the  latter  then  having  as  fiirther  secu- 
rity for  his  debt  a  written  assignment  to  the  extent  of 
$10,500,  of  a  claim  which  Murtagh  held  against  the  District 
of  Columbia  for  about  $50,000  for  advertising  done  by  Mur- 
tagh for  the  District  of  Columbia. 

The  plaintiff  further  offered  evidence  tending  to  prove 
that  the  real  estate  in  Maryland  was,  on  the  day  already 
mentioned,  February  18, 1879,  advertised  for  sale  under  the 
plaintiff's  lien,  and  that,  thereupon,  at  a  meeting  between 
the  plaintiff  and  the  defendant,  at  which  (Joldsborough, 
Windsor  and  Murtagh  were  present,  in  consideration  of  the 
plaintiff's  withdrawal  of  the  property  from  sale  under  his 
lien,  the  defendant  agreed  to  pay  the  plaintiff  the  sum  of 
$1,000  or  so  much  thereof  as  might  be  necessary  to  satisfy 
the  plaintiff's  judgment,  with  interest  and  costs,  out  of  the 
first  $9,400  which  might  be  thereafter  received  by  the  de- 
fendant on  account  of  the  claim  assigned  to  him  by  Mur- 
tagh ;  also  that  at  the  meeting  above  mentioned,  which  was 
held  on  the  same  day  that  the  memorandum  present!}'  re- 
ferred to  bears  date,  a  memorandum  of  agreement  was 
reduced  to  writing,  and  that  the  reason  for  so  reducing  it  to 
writing  was  that  the  defendant  declined  to  sign  any  con- 
tract, and  said  that  his  word  was  as  good  as  his  bond,  and  that 
a  memorandum  of  the  agreement  might  be  made ;  that  this 
memorandum  was  then  reduced  to  writing  by  the  plaintiff 
w  his  agent  for  the  expressed  purpose  of  perpetuating  the 
terms  of  the  agreement  between  the  plaintiff  and  the  de- 
fendant, as  such  agreement  was  understood  by  the  plaintiff 
•nd  by  the  witnesses;  and,  further,  that  the  memorandum 
was  then  and  there  read  to  the  defendant  in  the  i>resence 
«f  these  witnesses  as  a  correct  statement  of  the  terms  of  the 
agreement  and  understanding  between  the  plaintiff  and  the 
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defendant^  and  was  assented  to  by  the  defendant  as  reaA 
Thereupon  it  was  signed  by  the  witnesses  as  witnesses  o 
the  fact. 

That  thereupon  the  property  was  withdrawn ;  that  Mur- 
tagh,  the  debtor  to  all  these  parties,  recovered  a  judgment 
on  his  claim  against  the  District  of  (Columbia,  for  $20,640 
with  interest  and  costs,  of  which  sum  Hill,  on  the  13th  day 
of  July,  1880,  received,  under  and  by  virtue  of  the 
assignment  to  him,  $10,500,  the  full  amount  assigned  to 
him  by  Murtagh  out  of  his  claim ;  and  that  he  refused  to 
pay  the  $1,000  which  he  is  alleged  to  have  agreed  to  pay. 
Thereupon  the  plaintiff  offered  in  evidence  the  memoran- 
dum spoken  of  above.  The  court  refused  to  admit  it  or  to 
allow  it  to  be  read  to  the  jury,  but  said  it  might  be  referred 
to  by  the  witnesses  for  the  purpose  of  refreshing  their 
memories.     The  memorandum  was  as  follows: 

"  Memorandum  of  Agreement 

"  This  memorandum  of  agreement,  made  and  entered  into 
this  18th  day  of  February,  1879,  witnesseth,  that  for  and  in 
consideration  of  the  withdrawal  for  three  months  time  of 
the  sale  of  the  Murtagh  farm,  now  advertised  for  sale  at  the 
court  house  door,  in  Upper  Marlborough,  Prince  George's 
county,  Maryland,  by  the  sheriff  of  said  county,  under  and 
by  virtue  of  an  execution  issued  upon  a  certain  judgment 
against  the  said  W.  J.  Murtagh,  obtained  on  the  law  side 
of  the  circuit  court  of  the  said  county,  in  favor  of  one  Charles 
T.  Davis,  and  by  the  said  Davis  assigned  to  one  F.  L.  Wil- 
liamson, Mr.  George  Hill,  jr.,  of  Washington  city,  has  this 
day  agreed  to  i)ay  to  the  said  F.  L.  Williamson,  or  to  the 
sheriff  of  said  county,  for  the  purpose  of  paying  and  satis- 
fying said  judgment,  or  of  having  it  assigned  to  him  as  he 
may  elect,  the  sum  of  $1,000,  or  so  much  thereof  as  maybe 
necessary  to  satisfy  said  judgment,  with  costs  and  interest 
thereupon,  out  of  the  first  $9,400  received  by  him,  the  said 
Hill,  on  account  of  his  assignment  of  a  certain  claim  of  the 
said  Murtagh  against  the  District  of  Columbia  for  adver- 
tising the  delinquent  tax  lists  in  the  National  Bepublican 
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in  June,  1875;  which  said  assignment  of  said  claim  to  the 
said  Hill  is  duly  filed  in  the  office  of  the  District  Commis- 
sioners of  said  District,  and  in  the  records  of  the  Supreme 
Court  of  the  said  District  of  Columbia,  in  the  case  of  Mur- 
tagh  against  said  District;  which  said  assignment  the  said 
Hill  has  agreed  to  fully  collect  as  far  as  he  can  up  to  the 
full  amount  of  his  claim  thereunder  and  of  the  judgment 
thereupon.  This  agreement  was  witnessed  and  assented  to 
by  the  parties  hereto,  in  whose  presence  it  was  entered  into 
and  by  whom  it  was  reduced  to  writing  by  and  with  the  con- 
sent of  the  said  Hill. 

"R.  H.  GOLDSBOROUOH, 
"W.  J.  MURTAGH. 

"  Witness : 
"D.  A.  Windsor." 

The  plaintiff  then  rested,  and  the  defendant  having  of- 
fered testimony  in  denial  of  the  plaintiff's  case,  the  plain- 
tiff prayed  the  court  to  instruct  the  jury  as  follows: 

"If  the  jury  believe  from  the  evidence  that  the  memoran- 
dum of  agreement  which  reads  as  follows  [here  follows  the 
memorandum  above  stated],  was  reduced  to  writing,  at  the 
time  the  agreement  testified  to  by  the  several  witnesses  for 
the  plaintiff  and  defendant  was  entered  into,  and  on  the  day 
on  which  it  bears  date ;  and  that  said  memorandum  was  re- 
duced to  writing  by  the  plaintiff  or  his  agent  with  the  pur- 
pose, on  his  part  of  perpetuating  the  terms  of  the  agreement 
between  plaintiff  and  defendant,  as  such  agreement  was  un- 
derstood by  plaintiff,  and  that  said  memorandum  of  agree- 
ment was  read  to  the  defendant  as  and  for  a  correct  state- 
ment of  the  terms  of  the  agreement,  in  the  presence  of  the 
said  witnesses^  and  the  defendant,  not  dissenting  or  object- 
ing to  the  terms  of  said  contract,  as  expressed  in  said 
memorandum,  said  memorandum  was  thereupon  signed  in 
the  presence  of  plaintiff  and  defendant  by  said  Goldsborough, 
Murtagh  and  Windsor  as  witnesses. 

"  And  if  the  jury  further  believe  from  the  evidence  that 
plaintiff  thereupon  and  thereafter  performed  all  that  was 
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agreed  by  him  to  be  done  under  said  agreement  (as  ex- 
pressed in  said  memorandum)  and  that,  relying  on  said 
agreement,  plaintiff  withdrew  the  advertisement  of  sale  of 
said  property,  and  that  the  said  property  was  subsequently 
sold  under  a  lien  prior  to  the  plaintiff's  for  a  sum  less  than 
the  amount  of  said  lien,  then  the  defendant  is  estopped  from 
denying  the  terms  of  the  agreement  between  plaintiff  and 
defendant,  as  set  out  in  said  memorandum  of  agreement" 

The  court  refusing  so  to  instruct  the  jury,  the  plaintiff 
thereupon  prayed  the  following  instruction: 

"  If  the  jury  believe  from  the  evidence  that  the  niemoran* 
dum  of  agreement,  which  reads  as  follows  [as  before]  was 
reduced  to  writing  at  the  time  the  agreement  testified  toby 
the  several  witnesses  for  the  plaintiff  and  defendant  was  en- 
tered into,  and  on  the  day  on  which  it  bears  date ;  and  that 
said  memorandum  was  reduced  to  writing  by  the  plaintiff 
or  his  agent  with  the  purjxise,  on  his  jiart,  of  perpetuating 
the  terms  of  the  agreement  between  plaintiff  and  defendant^ 
as  such  agreement  was  understood  by  plaintiff,  and  that  said 
memorandum  of  agreement  was  read  to  the  defendant  as  and 
for  a  correct  statement  of  the  terms  of  agreement,  in  the 
presence  of  the  said  witnesses,  and  was  assented  to  as  read 
by  both  the  plaintiff  and  defeudant,  said  memorandum  was 
thereui)ou  signed,  in  the  presence}  of  plaintiff  and  defendant, 
by  siiid  Goldsborough,  ilurtagh  and  Windsor  as  witnesses. 

''  And  if  the  jury  further  In^ieve  from  the  evidence  that  the 
plaintiff  therouiK)n  and  tliereafter  performed  all  that  was 
agreed  by  him  to  be  done  under  said  agreement,  as  expressed 
in  said  memorandum,  and  tliat,  relying  on  said  agreement, 
the  plaintiff  withdrew  the  advertisement  of  sale  of  said 
proi>erty,  and  that  the  said  projierty  was  subsequently  sold 
under  a  lien  prior  to  the  plaintiff's  for  a  sum  less  than  the 
amount  of  said  lien,  then  the  defendant  is  estopi)ed  from 
denying  the  terms  of  the  agreement  between  plaintiff  and 
defendant,  as  si*t  out  in  said  memorandum  of  agreement." 

This  was  also  refused,  and  thereupon  the  court  proceeded 
to  charge  the  jury  as  follows: 

"Tlie  controversy  in  this  case  has  its  origin  principally 
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•in  what  is  called  the  Statute  of  Frauds,  and  its  application 
to  the  facts  that  have  been  detailed.  This  statute  was 
designed  to  subserve  the  objects  of  public  policy  and  justice, 
and  to  prevent  parties,  from  slight  conversations,  swearing 
to  absolute  agreements  to  pay  the  debt  of  another  person. 
There  must  have  been  a  great  deal  of  this  species  of  fraud 
and  perjury  in  order  to  have  induced  Parliament,  ia  the  first 
instance,  to  have  adopted  legislation  for  its  prevention. 
Undoubtedly  the  statute,  although  called  the  statute  for  the 
prevention  of  frauds  and  perjuries,  had  also  another  object 
in  view,  namely,  to  prevent  this  species  of  crimes,  and  in 
order  to  do  that  required  contracts  of  this  questionable 
character  to  be  reduced  to  writing,  po  that  the  contract  of 
the  parties  might  speak  for  itself  The  present  case  is  a 
singular  illustration  of  the  propriety  of  this  object  of  the 
statute.  If  the  contract  had  been  reduced  to  writing  in  the 
present'case,  and  signed  by  the  parties,  there  would,  in  all 
probability,  have  been  no  controversy,  and  therefore  no  liti- 
gation. Ever  since  this  statute  went  into  operation  it  has 
run  the  judicial  gauntlet  as,  doubtless,  few  statutes  have 
done,  and  has  received  every  species  of  construction  ;  parties 
have  resorted  to  every  measure  of  defeating  it.  The  courts 
themselves  have  entertained  these  attempts  upon  the  statute 
in  such  a  manner  as  to  leave  their  decision  in  a  most  con- 
fused, uncertain  and  unsatisfactorv  condition. 

"  In  view  of  the  expedition  which  we  have  to  exercise  in 
a  jury  trial,  I  told  counsel  that  it  would  be  unnecessary  for 
them  to  cite  authorities,  for  the  very  reason  which  I  had 
just  stated.  The  authorities  are  very  numerous,  and  the 
court  could  be  entertained  with  an  analvzation  of  the 
decisions  for  days  and  weeks.  One  of  the  modes  of  taking 
cases  of  this  kind  out  of  the  statute  undoubtedly  has  been 
where  there  has  been  an  original  agreement,  founded  upon 
an  adequate  consideration.  For  instance,  if  the  foreman 
of  this  jury  should  promise  to  pay  a  debt  due  from  one  of 
his  brother  jurojrs  to  one  of  the  counsel  in  this  case,  receiving 
therefor  a  good  and  substantial  consideration — say,  the 
indebtedness  being  $1,000,  and  he  received  a  consideration 
14 


106  Williamson  v.  Hill. 

of  $500  or  $100— that  might  be  considered  an  original  con- 
tract from  which  he  derived  a  substantial  benefit.  Then  the 
law  says,  if  he  has  allowed  the  other  party  to  execute  his 
part  of  the  contract,  and  received  the  benefit  himself  of  the 
performance  of  the  contract,  it  would  be  fraudulent  to  allow 
him  to  retain  this  benefit,  and  to  also  allow  him  the  benefit 
of  tlie  statute.  The  courts  have  felt  themselves  constrained 
to  recognize  exceptions  to  the  statute  of  this  description, 
and  to  enforce  contracts,  although  the  promise  was  not 
reduced  to  writing  or  signed  by  the  parties.  I  state  this  by 
way  of  illustrating  the  manner  in  which  this  statute  has 
been  administered  by  the  courts. 

["  It  is  said  that  this  case  belongs  to  this  class  of  excep- 
tions ;  that  there  was  an  original  agreement  upon  adequate 
consideration  between  Mr.  Hill  and  the  plaintiff  in  this 
case.  It  will  be  your  duty  to  consider  carefully  the  circum* 
stances,  to  see  if  there  was  a  benefit  derived  from  any  oral 
contract  entered  into  by  Mr.  Hill.  In  the  first  place,  if  you 
find  tliat  the  contract  was,  as  claimed  by  the  plaintiff  here, 
and,  in  the  next  place,  that  Mr.  Hill  has  derived  a  substan- 
tial benefit  from  that  arrangement,  then  probably  the 
plaintiff  has  a  right  to  sustain  this  action  and  to  recover 
what  was  stipulated,  although  it  was  by  parol.]  What 
are  the  circumstances  of  this  case?  First,  Mr.  Hill  says 
that  there  was  no  such  agreement  as  that  referred  to  by  the 
plaintiff.  The  paper  has  been  quite  a  conspicuous  feature 
during  the  whole  trial.  It  is  conceded  on  all  hands  that 
Mr.  Hill  refused  to  execute  that  paper. 

"You  can  readilv  see  how  inconvenient  it  would  be  if  a 
lawyer  should  come  to  your  place  of  business  with  a  written 
contract,  even  although  you  had  discussed  the  subject  pre- 
viously with  him,  and  request  your  signature  to  it,  and  if 
you  should  refuse  it,  that  you  were  still  bound  by  the  terms 
of  that  contract.  The  object  of  a  written  contract  is  to  show 
the  precise  meaning  of  the  parties  to  it,  and  after  the  parties 
have  executed  the  contract  to  bind  them  so  that  they  cannot 
afterwards  deny  or  alter  by  parol  the  circumstances  existing 
either  before  or  at  the  time.     [When  a  party  utterly  refuses 
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to  execute  a  paper,  I  am  not  aware  of  any  rule  of  law  or  of 
common  sense  that  makes  it  bind  him.]     But  it  is  said  that 
Mr.  Hill  assented  to  the  terms  of  the  contract,  saying  that 
he  "would  abide  by  the  contract ;  that  his  word  was  as  good  as 
his  bond.     Here  we  come  to  the  conflict  of  testimony  between 
the    parties  as  to  what  the  contract  was.     The  plaintifl"  in 
the  case,  by  his  witness  and  counsel,  contend  that  it  was  a 
promise  on  the  part  of  the  defendant  to  pay  an  indebtedness 
due    from   Murtagh  to  the   plaintiff,,  whenever   he  should 
realize  from  this  claim,  over  a  certain  amount,  if  he  should 
realize  from  it  $9,400.     That  is  the  idea  of  these  gentlemen 
as  to  what  the  arrangement  was,  and  that  this  was  not  con- 
ditional at  all,  but  was  an  absolute  undertaking.     Mr.  Hill 
contends  that  the  arrangement  was  a  conditional  one,  and 
depended  upon  the  then  negotiation  that  was  being  con- 
ducted  with  a  view  to  a  compromise  of  a  certain  claim 
Against  the  District.     He  states  that  he  was  authorized  by 
Mr.  Murtagh,  and  I  think  there  is  no  dispute  about  that,  to 
make  the  compromise.     A  claim  had  been  put  in  suit  by 
Mr.   Murtagh  against  the   District,  and  the  suit  was  then 
going   forward.     In  this  stage  of  the  case,   Mr.    Murtagh 
made  an  assignment  of  that  claim  to  secure  Mr.  Hill,  and 
in  that  assignment  vests  him  with  all  the  rights  necessary 
to  eifect  the  compromise  of  the  claim,  he,  as  a  minimum,  to 
take  thirteen  thousand  and  some  odd  hundred  dollars,  and 
to  go  up  as  high  above  that  as  possible. 

The  District  refused  to  compromise,  although  advised  to 
do  so  by  their  counsel.  They  were  amply  punished  for  their 
refusal  to  accept  a  moderate  compromise,  because  a  judgment 
was  finally  recovered  for  double  the  amount.  It  appears, 
then,  that  the  compromise  fell  through,  and  if  Mr.  Hill 
is  correct  in  his  statement  of  what  the  arrangement  was,  his 
responsibility  to  the  plaintiff  in  this  action  ceased  with  the 
failure  of  the  compromise,  as  it  was  conditional  upon  that 
throughout.  From  that  time  the  suit  went  on,  and  the 
attorney  for  Murtagh  collected  and  paid  Mr.  Hill  no  more 
than  the  amount  of  his  debt,  minus,  I  believe,  some  interest 
which  he  still  claims.     What  became  of  the  balance  of  the 


108  Williamson  v.  Hill. 

money  is  not  clearly  determined,  but  that  is  of  no  conse- 
quence here.  The  consideration  for  the  agreement  to  pay 
the  plaintiff  here  grows  out  of  another  branch  of  the  case, 
and  it  appears  that  Murtagh  owned  a  farm  in  Maryland, 
upon  which  there  were  two  encumbrances.  He  executed,  or 
gave  judgment  by  confession,  for  the  third  (following  words 
inaudible).  This  invested  Mr.  Hill  with  an  equitable  interest 
in  that  property,  and  he  had  the  right  of  redeeming  it  from 
prior  encumbrances,  or  had  the  right  to  sell  it,  subject  to 
the  claims  of  parties  holding  such  encumbrances.  It  is  said 
that  he,  and  the  representative  of  the  plaintiff  in  this  case, 
prevailed  upon  them  to  stay  their  advertisement ;  to  with- 
draw their  advertisement;  they  having  sought  to  enforce 
the  collection  of  that  demand,  by  an  execution,  and  had 
advertised  the  property  for  sale.  The  advertisement  was 
undoubtedly  withdrawn,  for  we  heard  nothing  further  from 
the  sale.  No  furtlier  proceedings,  as  far  as  we  can  learn 
from  the  testimonv  in  this  case,  was  taken  in  this  direction, 
[That  is  said  to  be  the  consideration  for  this  promise  to  pay 
the  debt.     If  vou  can  see  in  all  these  circumstances  which 
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I  have  gone  over,  with  as  much  re8i)ect  for  the  testimony  in 
the  case  as  I  could  possibly  exercise,  that  Mr.  Hill  has 
derived  an  absolute  benefit  from  this,  and  that  he  promised 
absolutely  and  generally  to  pay  this  judgment  of  Mr. 
Williamson's,  then  I  instruct  you  that  the  plaintiff  will  be 
entitled  to  recover.]  If  you  come  to  the  conclusion  that  the 
arrangement  was  a  conditional  one,  and  that  Mr.  Hill  under- 
took only  to  pay  in  the  event  of  effecting  a  compromise  that 
was  then  pending,  and  if  that  compromise  fell  through,  then 
the  defendant  would  be  entitled  to  a  verdict.  [If  you  come 
to  the  conclusion  that  he  has,  upon  the  whole,  received  no 
beneficial  consideration  for  the  compromise  to  pay  this  debt 
of  Mr.  Murtagh,  you  will  also  find  a  verdict  in  his  favor."} 
To  the  refusal  of  the  court  to  permit  the  memorandum  rf 
agreement  to  go  to  the  jury,  and  to  grant  the  instructions 
prayed  for,  as  well  as  to  such  portions  of  the  foregoing 
charge  as  are  inclosed  in  brackets,  the  plaintiff  excepted, 
and  the  case  came  to  the  General  Term  upon  a  motion  for  a 
new  trial. 
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Hanna  &  Johnston  and  R.  H.  Goldsborough  for  plaintiff. 
P.  W.  Jones  for  defendant. 

Mr.  Justice  James,  after  stating  the  case,  delivered  the 
opinion  of  the  court: 

The  first  question  that  presents  itself  for  the  considera- 
tion of  this  court  is,  whether  the  memorandum  of  agreement 
should  have  been  allowed  to  be  read  to  the  jury.  We  have 
nothing  to  do  with  the  truth  of  the  testimony  in  regard  to 
this  memorandum,  or  of  the  statements  contained  in  it.  We 
have  only  to  determine  what  legal  result  should  follow  in 
case  they  are  true,  or  are  believed  by  the  jury  to  be  true. 
All  that  we  now  say,  is,  that  if  the  testimony  in  regard  to 
it  is  believed  by  the  jury  to  be  true,  then  there  was  a  parol 
agreement  between  the  plaintiff  and  defendant,  the  terms  of 
which  are  to  be  found  in  this  paper.  The  rule  is  plain,  that 
where  parties  agree  verbally  that  the  terms  of  a  verbal 
agreement  which  they  have  entered  into  is  to  be  found  as 
stated  in  a  certain  paper,  that  paper  is  the  proper  evidence 
of  the  particular  matters  to  which  they  have  verbally  agreed ; 
not  that  the  paper  is  the  contract  between  them,  but  that 
it  is  the  best  statement  of  what  it  is  they  have  agreed  to  ver- 
bally ;  and  it  should,  if  the  contract  be  a  proper  one  to  be 
enforced,  be  submitted  and  read  to  the  jury  as  the  best  evi- 
dence of  what  that  contract  was.  This  paper  should,  there- 
fore, have  been  allowed  to  be  read  to  the  jury  as  a  part  of 
the  evidence  of  the  parol  agreement,  provided  there  was 
anything  to  submit  to  the  jury  in  the  shape  of  a  contract. 
Nor  was  it  proper,  with  the  paper  thus  assented  to  as  the 
correct  statement  of  the  contract,  that  the  witnesses  should 
have  been  allowed  to  state  from  their  memories  what  the 
contract  was,  even  though  in  doing  so  they  were  allowed  to 
look  at  the  paper  to  refresh  their  recollection.  For  even 
after  looking  at  the  paper,  they  would  be  remitted  at  last  to 
their  recollection,  while  if  the  testimony  is  to  be  believed  by 
ihe  jury,  the  parties  had  agreed  that  the  facts  and  terms  of 
the  agreement  should  be  found  in  this  memorandum,  and 
that  it  was  to  be  resorted  to  as  the  evidence  of  their  agree- 
men! 
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It  is  true  that  the  testimony  shows  that  Hill  said  he  wotild 
not  sign  any  contract,  giving  as  his  reason  that  his  word 
was  as  good  as  his  bond  ;  and  it  is  argued  from  this  that  he 
really  did  nothing  more  than  give  his  word  of  honor.     As 
we  have  already  said,  the  court  has  nothing  to  do  with  the 
credibility  of  the  statement.     We  have  only  to  determine 
what  the  legal  effect  of  his  statement  is,  if  the  jury  believe 
it  to  be  true.     Now,  it  seems  to  us  that  when  one  induces 
another  to  forego  an  advantage,  it  is  unreasonable  to  suppose 
that  the  understanding  between  them  is  that  tliat  advantage 
is  given  upon  an  assurance  that  is  not  to  be  regarded  as  a 
promise,  but  as  a  mere  offering  of  his  word  as  a  man  of 
honor.     It  would  be  a  fraud  on  the  other  party  to  induce 
him  to  forego  an  important  advantage  when  he  is  about  to 
enforce  his  lien  against  the  land,  and  to  make  his  money, 
and  leave  him  with  no  otlier  promise  tlian  that  the  promisor 
would  behave  like  an  lionest  man.     If  that  is  contended,  we 
tliink  it  must  be  distinctly  and  intelligibly  shown.     Coup- 
ling this  consideration  with  the  fact  that  the  same  t^^stimony 
goes  on  to  say  that  lie  (Hill)  said  the  agreement  might  be 
reduced  to  writing,  and  that  afterwards  when  the  paper  pur- 
porting to  be  the  statement  of  the  agreement  was  shown  to 
him  he  assented  to  it,  a  case  is  stated  in  which  there  was  a 
promise  wliicli  might  be  construed  by  the  court — in  case  the 
jury  find  tlie  fact  of  a  promise—  to  be  an  actual  agreement, 
and  not  a  mere  pledge  of  honor.     Business  is  not  conducted 
in  that  way.     Men  do  not  surrender  security  for  a  claim  on 
a  mere  assurance  that  the  otlier  party  will  conduct  himself 
well,  but  who  at  the  same  time  refuses  to  bind  himself. 
%     But  there  is  another  question  in  regard  to  this  memoran- 
dum, wliicli  it  l)ecomes  important  to  consider,  and  that  is, 
wlietlier  the  exclusion  of  this  paper,  although  error,  inju- 
riously affected  the  case  of  tlie  party  complaining,  for  if 
it  did  not,  we  ought  not  to  grant  a  new  trial  on  the  ground 
of  its  erroneous  exclusion.     If,  for  example,  such  an  agree- 
ment made  by  parol  was  not  binding,  it  would  be  immaterial 
that  it  was  excluded.     It  was  argued  that  it  comes  withia 
the  Statute  of  Frauds ;  that  it  was  an  undertaking  to  jmy 
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the  debt  of  another,  and  should  have  been  in  writing  and 
signed  by  the  party  to  be  cliarged,  or  his  duly  authorized 
agent  On  the  other  hand,  it  was  claimed  that  that  was  an 
original,  direct  promise  made  by  Hill  to  Williamson,  upon 
a  consideration  between  them,  and  was  not  in  any  sense 
collateral  to  Murtagh's  debt,  although  the  money  which  Hill 
is  alleged  to  have  promised  to  pay,  would  satisfy  and 
extinguish  Murtagh's  debt. 

Several  grounds  were  alleged  as  sufficient  to  take  the  case 
out  of  tlie  Statute  of  Frauds.  It  was  said,  for  example,  that 
inasmuch  as  the  testimony,  if  believed,  shows  that  the  con- 
sideration of  withholding  this  sale  was  good,  if  performed, 
and  that  it  was  performed,  we  have  a  case  of  an  executed 
consideration,  and  that  it  would  be  a  fraud  on  the  part  of  the 
promisor  to  set  up  the  Statute  of  Frauds,  and  that  to  such 
cases  the  statute  has  no  application. 

It  is  said,  too,  that  Hill  made  the  promise  in  consideration 
of  a  benefit  to  himself,  and  that,  therefore,  it  was  necessarily 
an  original  promise.  We  shall  deal  with  only  one  of  these 
reasons.  The  law  seems  to  have  been  most  satisfactorily 
fitatedby  Chief  Justice  Shaw.  In  that  case  a  promise  was 
made  in  the  case  of  Nelson  v^,  Boynton,  3  Metcalf,  396, 
when  an  attachment  had  been  laid  on  certain  property,  by 
another  person,  that  if  the  attachment  was  withdrawn,  the 
promisor  would  pay  the  debt  Cliief  Justice  Shaw,  after 
stating  that  there  must  be  in  every  case,  whether  the  con- 
tract were  in  writing  or  verbal,  a  sufficient  consideration, 
said: 

"It  is  not  enough  that  a  sufficient  legal  consideration  for 
a  promise  is  proved,  if  the  object  of  the  promise  is  the  pay- 
ment of  the  debt  of  another,  for  his  account,  and  not  with  a 
view  to  any  benefit  to  the  promisor.  *  *  *  The  terms, 
original  and  collateral  promise,  though  not  used  in  the 
statute,  are  convenient  enough  to  distinguish  between  the 
cases  where  the  direct  and  leading  object  of  the  promise  is 
to  become  the  surety  or  guarantor  of  another's  debt,  and 
those  where,  although  the  eflfect  of  the  promise  is  to  pay  the 
debt  of  another,  yet  the  leading  object  of  the  undertaker  is 
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to  subserve  or  promote  some  interest  or  purpose  of  his  own. 
The  former,  whether  made  before  or  after,  or  at  the  same 
time,  with  the  promise  of  the  principal,  is  not  valid,  unless 
manifested  by  evidence  in  writing.  The  latter,  if  made  on 
good  consideration,  is  unaffected  by  the  statute,  because, 
although  the  effect  of  it  is  to  release  or  suspend  the  debt  of 
another,  yet  that  is  not  the  leading  object,  on  the  part  of  the 
promisor." 

Several  cases  are  cited  in  illustration  of  this  position,  and 
the  court  then  proceeds  to  say : 

"The  rule  to  be  derived  from  the  decisions  seems  to  be 
this :  That  cases  are  not  considered  as  coming  within  the 
statute  when  tlie  party  promising  has  for  his  object  a  bene- 
fit which  he  did  not  before  enjoy,  acci'uing  iramediat<;ly  to 
himself;  but  where  the  object  of  the  promise  is  to  obtain 
the  release  of  the  person  or  property  of  the  debtor,  or  other 
forbearance,  or  benefit  to  him,  it  is  within  the  statute." 

To  apply  this  rule  to  the  present  case,  we  find  that  the 
testimony  which  would  govern  it,  if  believed,  is  that  Hill 
had  a  judgment  coming  aft^r  the  lien  of  the  plaintiff,  as  a 
lien  on  the  same  property.  If  tlie  property  should  be  sold 
under  the  plaintiff's  lien,  and  only  bring  the  amount  of  the 
first  and  second  liens,  Hill  would  lose  all  security  by  his 
judgment  lien.  If  it  should  bring  more,  he  would  get 
something.  He  had,  then,  an  interest  in  preserving  this 
property  from  sale.  The  testimony  discloses  his  i>osition 
just  as  the  testimony  in  the  case  of  the  broker  referred  to  by 
Chief  Justice  Shaw  showed  an  interest  on  the  jmrt  of  the 
broker.  The  broker  had  been  employed  to  sell  certain 
goods  which  were  taken  in  attachment.  His  interest  was 
to  go  on  and  sell  them.  He  j)romised  under  the  circum- 
stances that  if  the  attaching  creditor  would  release  his 
attachment,  he^  \voiild  pay  the  debt.  He  was  making  a 
bargain  for  his  own  benefit. 

The  pliilosophy  of  the  matter  seems  to  be  as  it  is  stated 
by  Chief  Justice  Shaw,  that  in  one  class  of  cases  all  tliat 
can  be  said  of  the  promise  is,  that  it  is  made  in  order  to  get 
relief  for  another  person,  and  it  is,  therefore,  nothing  but 
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a  promise  to  pay  the  debt  of  another  person ;  but  if  the 
promisor  has  an  interest  of  his  own  in  the  matter  it  is  not 
a  promise  to  pay  another  person's  debt,  but  to  pay  what  he 
adopts  as  his  own  debt.  It  is  the  price  which  he  undertakes 
to  pay  for  a  benefit  which  he  seeks.  It  happens  that  another 
person  owes  that  money  too;  but  there  is  nothing  unreason- 
able in  a  party  undertaking  for  a  benefit  which  he  receives 
thereby,  to  pay  a  certain  sum  which  happens  at  the  same 
time  to  be  owing  by  another.  We  do  not  conceive  that  to  be 
an  undertaking  in  any  sense  to  answer  for  the  debt  or  de- 
fault of  another  person.  If  he  does  not  pay  it,  it  will  be 
his  own  default  simply  and  directly.  It  is  an  original, 
direct  undertaking  on  his  own  behalf,  and  not  on  behalf  of 
another  person,  and  is,  therefore,  not  within  the  statute. 

If,  then,  this  testimony  were  to  be  believed,  it  involves  a 
case  of  a  promise  which  would  be  valid,  although  made  ver- 
bally. The  exclusion  of  this  memorandum  statement  of  the 
verbal  contract,  inasmuch  as  it  was  the  best  evidence,  may 
well  have  had  an  injurious  effect  with  the  jury,  because  they 
were  less  likely  to  believe  a  statement  from  memory  under- 
taking to  set  forth  all  of  the  terms  of  the  agreement,  than 
they  were  to  believe  the  single  statement  that  this  paper  had 
been  agreed  to  by  the  parties  as  setting  forth  the  terms  of 
the  agreement  which  had  been  verbally  entered  into.  In 
the  latter  case  the  jury  would  have  for  their  consideration 
the  credibility  of  a  single  statement  only,  namely,  the  state- 
ment that  this  paper  was  agreed  by  both  parties  to  be  a  cor- 
rect statement  of  the  parol  contract.  We  can  see,  therefore, 
that  the  exclusion  of  this  paper  might  have  very  materially 
affected  the  case  of  the  plaintiff  in  the  minds  of  the  jury, 
and  hence  it  was  an  error  which  the  court  must  take 
notice  of. 

Later  on  in  the  charge  the  court  came  to  treat  this  very 
question  as  to  the  validity  of  the  parol  agreement.  Thus, 
after  stating  the  case  which  did  not  come  within  the  statute, 
and  stating  especially  the  case  where  the  parol  contract  had 
been  executed,  the  court  said : 

'^  It  is  said  that  this  case  belongs  to  this  class  of  excep- 
15 
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tions;  that  there  was  an  original  agreement  upon  adequate 
consideration  between  Mr.  Hill  and  the  plaintiff  in  this  case. 
It  will  be  your  duty  to  consider  carefully  the  circumstances, 
to  see  if  there  was  a  benefit  derived  from  any  oral  con- 
tract entered  into  by  Mr.  Hill.  In  the  first  place,  if  you 
find  that  the  contract  was,  as  claimed  by  the  plaintiff  here, 
and,  in  the  next  place,  that  Mr.  Hill  has  derived  a  substan. 
tial  benefit  from  that  arrangement,  then  probably  the  plain- 
tiff has  a  right  to  sustain  this  action  and  to  recover  what 
was  stipulated,  although  it  was  by  parol." 

A  statement  of  the  rule  of  law  on  that  subject  is  made 
further  along.  I  shall  be  obliged  to  read  some  portion  of  the 
charge  which  is  not  excepted  to  in  order  to  make  intelligible 
that  part  which  is. 

"  It  is  said  that  he,  and  the  representative  of  the  plaintiff 
in  this  case,  prevailed  upon  them  to  stay  their  advertise- 
ment; to  withdraw  their  advertisement;  they  having  sought 
to  enforce  the  collection  of  that  demand  by  an  execution, 
and  had  advertised  the  property  for  sale.  The  advertise- 
ment was  undoubtedly  withdrawn,  for  we  heard  nothing 
further  from  the  sale.  No  further  proceeding,  as  far  as  we 
can  learn  from  the  testimony  in  this  case,  was  taken  in  this 
direction.  That  is  said  to  be  the  consideration  for  this  prom- 
ise to  pay  the  debt.  If  you  can  see,  in  all  these  circum- 
stances which  I  have  gone  over,  with  as  much  respect  for  the 
testimony  in  the  case  as  I  could  possibly  exercise,  that  Mr. 
Hill  has  derived  an  absolute  benefit  from  this,  and  that  he 
promised  absolutely  and  generally  to  pay  this  judgment  of 
Mr.  Williamson's,  then  I  instruct  you  that  the  plaintiff  will 
be  entitled  to  recover." 

I  read  again  the  explanatory  part,  in  order  to  show  the 
meaning  of  the  next  clause  excepted  to: 

"If  you  come  to  the  conclusion  that  the  arrangement  was 
a  conditional  one,  and  that  Mr.  Hill  undertook  only  to  pay 
in  the  event  of  effecting  a  compromise  that  was  then  pending, 
and  if  that  compromise  fell  through,  then  the  defendant 
would  be  entitled  to  a  verdict.  If  you  come  to  the  conclu- 
sion that  he  has,  upon  the  whole,  received  no  beneficial  con- 
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iteration  for  the  cotopromise  to  pay  this  debt  of  Mr.  Mur- 
,  you  will  also  find  a  verdict  in  his  favor." 
It  is  true,  of  course,  that  the  party  must  receive  the  bene- 
consideration ;  that  is  to  say,  if  the  consideration  is 
Toxnised  and  is  not  performed,  there  can  be  no  recovery. 
ut  this  mode  of  charging  the  jury  gives  them  to  under- 
stand that  the  consideration  promised  must  turn  out  to  be 
benefit.     That  is  the  inevitable  eflfect  of  the  language 
sed — ^that  he  must  derive  a  substantial  benefit.     Now,  the 
onsideration  was  the  withdrawing  of  this  advertisement 
Hill's  benefit.     It  might  not  turn  out  to  be  of  any  use 
him  at  all.     For  example,  if  Mr.  Murtagh  should  take 
ut  of  his  pocket  the  debt  he  owed  him  and  pay  him,  he 
ould  owe  nothing  to  the  withdrawal  of  the  advertisement. 
^^l^evertheless,  it  is  a  perfect  and  sufficient  consideration  if 
^lie  promisee  submits  to  a  sacrifice  and  withdraws  his  ad- 
"^^ertisemant  for  the  benefit  and  in  behalf  of  the  interest 
^3f  the  promisor,  and  not  for  the  benefit  of  the  original 
cieVtor,    another     person.      This    instruction     leaves    the 
jury    to    suppose    that    the    benefit    must     turn    out    to 
\)e  a  substantial  benefit  to  this  party.     It  was  enough,  al- 
tliough  it  did  not  benefit  him  in  the  end,  although  he  got 
ins  money jfrom  another  source  and  not  from  this  man,  that 
the  promisee  made  the  sacrifice  in  behalf  of  his  interest, 
,  end  kept  his  promise.     The  testimony  tends  to  show  that 
lie  did  both ;  that  he  made  the  withdrawal  and  continued  to 
keep  it  out  for  the  length  of  time  agreed  upon.     That  made 
a  case  of  a  promise  made  upon  a  consideration  and  under 
such  circumstances  as  to  show  that  it  was  not  a  promise  to 
pay  the  debt  of  another,  but  a  promise  to  pay  that  which 
the  promisor  undertook  to  make  his  own  debt. 

For  these  reasons,  we  think  that  there  was  error  in  the 
trial  below,  and  that  a  new  trial  must  be  granted. 
Mr.  Chief  Justice  Cartter  dissented. 


116  In  Re  Kirks  PBTinoN. 


In  the  Matter  of  the  Petition  op  George  E.  Kirk^  rela- 
tive TO  THE  Bankruptcy  of  Thomas  B.  Entwisle  and 
George  0.  Barron. 

f  Decided  February  25,  1884. 
\  Justices  Cox  and  James  sitting. 

1.  Whether  the  general  superintending  power  granted  by  section  4986, 
R.  S.  U.  S.,  to  the  Circuit  Court  of  the  United  States  over  questions 
arising  in  the  District  Court,  when  sitting  as  a  court  of  bankruptcy,  is 
possessed  also  by  this  court  sitting  in  General  Term  over  the  Special  Term 
when  holding  a  couit  of  bankruptcy,  quare. 

2.  But  even  though  this  court  possesses  such  power,  it  cannot  interfere, 
except  on  appeal,  to  review  an  order  passed  by  the  Special  Term  holding  a 
court  of  bankruptcy,  when  such  order  is  appealable. 

8.  By  section  772,  R.  S.  D.  C,  any  order  passed  in  a  cause  by  any  special 
term  of  this  court,  is  appealable  to  the  General  Term  without  regard  to 
the  amount  involved,  if  it  affect  the  merits  of  the  controversy;  hence, 
the  provision  of  the  Bankrupt  Act  providing  for  appeals  from  the  district 
courts  to  the  circuit  courts,  where  the  matter  involved  is  over  five  hundred 
dollars,  does  not  apply  to  this  court,  for  a  general  act  does  not  apply  to  a 
case  which  is  governed  by  a  special  act. 

The  Case  is  stated  in  the  opinion. 

H.  0.  Clauqhtox  for  petitioner. 

Walter  D.  DA^^DGE  and  Henry  Wise  Garnett,  contra. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

In  the  ctise  of  the  petition  of  George  E.  Kirk,  filed  in  this 
court,  in  the  matter  of  the  bankruptcy  of  Thomas  B.  Entwisle 
and  George  0.  Barron,  it  is  sliown  in  tlie  petition  and  the 
papers  in  the  case,  which  were  also  submitted  to  us,  that 
Mr.  Edwards,  as  assignee  of  Entwisle  &  Barron,  filed  a  bill 
praying  that  certain  conveyances  of  property  held  by  Mrs. 
Entwisle  should  be  set  aside  and  the  property  treated  as 
assets  of  the  bankrupt  Entwisle,  on  the  ground  that  the 
latter  had  paid  the  purchase  money,  and  had  caused  the 
convevances  to  be  made  to  her  in  fraud  of  his  creditors.  A 
decree  was  made  in  General  Term  setting  aside  the  convey- 
ances and  declaring  the  property  assets  of  the  bankrupt. 
From  that  decree  an  appeal  was  taken  to  the  Supreme 
Court  of  the  United  States.     While  that  appeal  was  pending, 
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an  offer  was  made  by  counsel  in  behalf  of  Entwisle  and  Mrs. 
Entwisle  to  surrender  to  the  assignee  without  further  litiga- 
tion certain  specified  pieces  of  the  property  involved  in  the 
suit  of  the  assignee. 

Under  section  5061  of  the  Revised  Statutes  the  assignee 
proceeded  to  entertain  this  proposition.  That  section  pro- 
vides that  the  assignee,  under  the  direction  of  the  court, 
may  submit  any  controversy  arising  in  the  settlement  of 
demands  against  the  estate,  or  of  debts  due  to  it,  to  the 
determination  of  arbitrators  to  be  chosen  by  him  and  the 
other  party  to  the  controversy,  and  under  such  direction 
may  compound  and  settle  any  such  controversy  by  agree- 
ment with  the  other  party  as  he  thinks  proper  and  most  for 
the  interest  of  the  creditors.  The  assignee,  without  under- 
taking to  act  on  his  own  responsibility,  made  a  report  of 
that  offer  to  the  justice  sitting  in  bankruptcy,  and  an  order 
nisi,  followed  by  an  absolute  order,  was  made,  confirming 
the  arrangement  and  instructing  him  to  accept  the  propo- 
sition, on  the  theory  that  Mrs.  Entwisle,  holding  certain 
property  which  was  claimed  to  be  assets  by  the  assignee, 
came  within  the  provision  of  a  debtor  to  the  estate,  and  that 
this  power  of  arbitration,  under  the  direction  of  the  court, 
applied  where  there  was  that  kind  of  indebtedness  by  a 
party  who  had  to  account  for  property  instead  of  money. 

No  appeal  was  taken  from  that  order  to  the  General  Term, 
but  one  of  the  creditors,  Mr.  Kirk,  filed  his  petition  here  on 
the  theory  that  the  general  supervising  jurisdiction  of  the 
circuit  courts  throughout  the  United  States,  over  questions 
of  bankruptcy  arising  in  the  district  courts,  belonged  to  the 
Supreme  Court  of  the  District  of  Columbia  in  General  Term, 
over  the  special  term  holding  a  court  of  bankruptcy.  The 
question  whether  the  grant  of  the  powers  of  the  circuit  courts 
to  this  court,  found  in  the  Revised  Statutes  for  the  District 
of  Columbia,  includes  this  power,  was  very  learnedly  dis- 
cussed, and  the  court  was  urged  to  settle  the  general  ques- 
tion whether  this  court,  sitting  in  General  Term,  can 
exercise  this  power.  As  there  was  some  difference  of 
opinion  upon  this  question,  we  have  concluded  that  it  is 
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not  necessary  for  us  to  decide  it,  because  we  think  the  mat- 
ter may  be  disposed  of  upon  another  ground. 

It  is  provided  by  the  Bankruptcy  Act,  section  4986,  that 
the  circuit  court  for  each  district  shall  have  general  superin- 
tendence and  jurisdiction  of  all  cases  and  questions  arising 
in  the  district  court  for  such  district,  when  sitting  as  a  court 
of  bankruptcy,  whether  the  powers  and  jurisdiction  of  a  cir- 
cuit court  have  been  conferred  on  such  district  court  or  not; 
and  except  when  special  provision  is  otherwise  made,  niay, 
upon  bills,  petition,  or  other  proper  process  of  any  party 
aggrieved,  hear  and  determine  the  case  as  in  a  court  of 
equity;  and  the  powers  and  jurisdiction  hereby  granted 
may  be  exercised  either  by  the  court  in  term  time,  or  in 
vacation  by  the  circuit  justice  or  by  the  circuit  judge. 

It  was  held,  in  the  case  of  Smith  vs.  Mason,  14  Wallace, 
419,  that  where  there  was  a  special  provision  for  a  review 
of  the  case,  as,  for  example,  by  appeal,  the  circuit  courts 
could  not  exercise  this  direct  and  original  jurisdiction  and 
supervision.  Mr.  Justice  Clifford,  in  delivering  the  opinion 
of  th6  court,  said : 

"  The  power  to  revise  all  cases  and  questions  which  arise 
in  the  district  courts  in  such  a  proceeding,  except  when 
special  provision  is  otherwise  made,  is  conferred  upon  the 
circuit  courts  by  the  first  clause  of  the  same  section ;  but 
the  court  is  of  opinion  that  the  power  conferred  by  that 
clause  does  not  extend  to  any  case  where  special  provision 
for  the  revision  of  the  case  is  otherwise  made ;  as  where  it 
is  provided  that  an  appeal  will  lie  from  the  district  court  to 
the  circuit  court/' 

Under  that  ruling  we  must  hold  that  if  an  appeal  will  lie 
from  this  order,  the  General  Term,  even  if  it  possess  this 
superintending  power,  cannot  exercise  it  in  this  case.  It 
must  come  up  by  appeal.  The  gene  ral  bankrupt  law  pro- 
vides for  appeals  from  the  district  courts  to  the  circuit  courts, 
where  the  matter  involved  is  over  $500.-  We  cannot  apply 
that  to  this  court,  because  a  general  act  does  not  apply 
to  a  case  which  is  provided  for  and  regulated  by  a  special 
act.     It  is  a  principle  which  has  been  asserted  since  Coke's 
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time,  that  a  special  statute  applicable  to  a  particular  case 
shall  govern  that,  although  a  later  general  rule  which  might 
have  included  all  cases  has  been  passed.  Now,  this  court 
has  a  law  of  its  own  as  to  appeals.  By  section  772,  R.  S. 
D.  C,  any  order  pronounced  at  any  special  term  of  this 
court,  may  be  reviewed  here  on  appeal  without  reference  to 
the  amount  involved,  if  it  affects  the  merits  of  the  case,  and 
is  not  a  mere  interlocutory  order.  It  was  argued  that  the 
case  means  the  case  of  the  bankrupt  But  a  case  of  bank- 
ruptcy contains  a  great  many  cases,  that  are  involved  in  and 
become  a  part  of  the  case  of  the  bankrupt  estate,  and  an  or- 
der passed  in  reference  to  any  of  them,  would  be  appealable 
if  affecting  the  merits.  The  order,  however,  complained  of 
in  this  petition  seems  especially  to  be  an  order  which  affects 
the  merits  of  the  whole  matter.  It  affects  the  merits  of  the 
bankrupt's  settlement,  and  consequently  the  case  of  all  the 
plaintiffs.  We  think  it  is  quite  clear  that  an  appeal  could 
have  been  sustained  from  this  order,  since  it  affects  the 
quantity  of  assets  of  the  bankrupt,  and  that,  therefore,  un- 
der the  ruling  in  Smith  vs.  Mason,  we  are  not  at  liberty  to 
pass  upon  it. 

Of  course  we  say  nothing  about  the  merits  of  the  order. 
We  are  not  at  liberty  to  do  so  upon  a  motion  to  dismiss  a 
petition  for  want  of  jurisdiction.  We  only  decide  that  we 
cannot  take  supervision  in  a  case  which  could  have  been  ap- 
pealed.    For  these  reasons  the  petition  is  dismissed. 
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District  op  Columbia  vs.   J.  H.  &  E.  K.  Johnson. 

Law.    No.  19,485. 
Decided  March  3,  1884. 


I 


The  Chief  Justice  and  Justices  Cox  and  Jambs  sitting. 

1.  A  corporate  seal  is  not  necessary  to  the  validity  of  the  contract  of  a  muni- 
cipal corporation. 

2.  By  an  act  of  Congress  (May  15,  1820),  the  corporation  of  Washington 
was  given  express  power  to  "erect,  repair  and  regulate  public  wharves, 
*  ♦  *  and  to  regulate  the  manner  of  erecting,  and  the  rates  of  wharf- 
age at  private  wharves."  Under  this  power,  instead  of  appropriating 
money  to  be  expended  in  the  construction  of  a  wharf,  the  oorporaUoQ  con- 
tracted with  the  defendants,  that  if  the  latter  would  erect  a  wharf  at  their 
own  expense,  and  deliver  it  up  at  the  end  of  ten  years,  the  corporation 
would  allow  them  the  use  of  the  wharf  for  ten  years,  upon  the  further  con- 
sideration of  the  annual  payment  of  a  thousand  dollars,  reserving  the  right 
on  the  part  of  the  corporation  to  take  posr^ession  of  the  wharf  upon  paying 
the  cost,  or  a  proportional  part  of  the  cost,  with  reference  to  the  time  of 
occupancy  by  the  defendants. 

Held^  A  legitimate  exercise  of  the  power  to  erect  wharves. 

3.  The  chief  engineer  of  the  army  has  no  power  to  issue  a  license  to  erect 
wharves  in  the  District  of  Columbia ;  whatever  power  the  commisMoners 
of  the  Federal  city,  to  some  of  whose  powers  he  succeeded,  may  have  had 
in  that  respect,  expired  when  Congress  assumed  legislative  jurisdiction  over 
the  District. 

4.  In  an  action  to  recover  rent  of  a  wharf,  plaintiff,  the  District  of  Colum- 
bia, offered,  without  objection  or  subsequent  contradiction  on  the  part  of 
the  defendants,  evidence  showing  that  defendants  had  admitted  holding 
the  premises  in  question  under  a  lease  from  the  District,  and  had  paid  the 
District  rent  therefor  under  said  lease. 

Held,  That  the  court  was  warranted  in  assuming  that  the  defendants  held 
the  property  under  this  lease. 

5.  Where  a  party  enters  into  possession  under  a  lease,  he  is  estopped  from 
questioning  the  right  of  his  lessor, 

6.  It  iR  error  to  leave  to  the  jury  the  question  whether  anything  of  value  was 
given  to  or  conferred  upon  defendants  by  plaintiffs  for  payment  of  which 
suit  is  brouglit,  as  that  leaves  to  the  jury  a  question  of  law,  t.  e.,  value  in 
its  legal  sense. 

7.  Limitations  may  be  pleaded  to  a  parol  contract  to  pay  rent,  when  the  con- 
tract consists  of  an  ordinance  of  a  municipal  corporation,  tor  leasingf 
assented  to  by  the  proposed  lessee. 

The  Case  is  stated  ia  the  opiaion. 
Kiddle  &  Miller  for  plaintiflf. 
HiNE  and  Birney  for  defendants. 


Thb  DisTRicr  V.  J0HN8OK.  121 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  rent  alleged  to  be  due 
from  the  defendants,  as  tenants,  under  a  lease  heretofore 
executed  to  them  by  the  corporation  of  Washington.  The 
circumstances  of  the  letting,  as  the  evidence  on  the  part  of 
the  plaintiff  tended  to  show,  were  as  follows: 

On  the  7th  of  December,  1867,  the  corporation  of  Wash- 
ington passed  an  act  in  the  following  terms,  in  part,  to  wit : 

"  That  permission  be  and  hereby  is  granted  to  J.  H.  John- 
son and  E.  K.  Johnson  to  construct  at  their  own  expense, 
and  without  any  cost  to  the  corporation,  by  reason  of  any 
expenditure  or  liability  that  may  be  incurred  by  them  on 
account  thereof,  a  wharf  on  the  Potomac,  at  a  point  to  be 
selected  between  12th  street  west  and  13th  street  west,  and 
to  erect  thereon  such  buildings  as  may  be  necessary  for  the 
work  and  storage  that  may  be  required  by  the  fishing  busi- 
ness." 

Then  follows  a  proviso  which  it  is  unnecessary  to  recite. 

Section  2d  of  said  act  is  as  follows  : 

"That  in  consideration  of  the  making  of  the  wharf  and 
erection  of  the  buildings  above  contemplated  and  provided 
for,  and  as  a  full  remuneration  for  the  labor  and  expenses 
thereby  incurred,  and  for  the  further  consideration  of  the 
payment  to  this  corporation  of  an  annual  rent  of  one  thous- 
and dollars,  the  same  to  be  paid  quarter-yearly,  in  sums  of 
two  hundred  and  fifty  dollars  each,  the  said  J.  H.  and  E.  K. 
Johnson,  their  heirs  and  assignees,  shall  have  the  full  and 
entire  use  of  the  said  wharf  and  its  appurtenances,  from  the 
time  of  its  completion  until  the  expiration  of  ten  years  from 
the  date  of  the  passage  of  this  act." 

Then  another  proviso. 

Section  3.  "  That  at  the  expiration  of  a  period  of  ten  years 
immediately  following  the  passage  of  this  act,  or  at  any  pre- 
vious time,  when  the  occupant  or  occupants  of  the  said 
wharf  shall  refuse  or  neglect  to  keep  it  in  good  order  or  re- 
pair, or  to  comply  with  the  police  laws  of  this  corporation, 
the  privilege  of  occupying  or  using  the  said  wharf,  the  prop- 
16 


122  The  District  v.  Johksok. 

erty  to  which  it  is  attached,  or  any  of  the  appurtenances  o 
the  said  wharf,  as  conferred  in  the  second  section  of  this  act 
shall  immediately  cease  and  terminate,  and  the  entire  prop 
erty,  of  which  the  conditional  use  and  enjoyment  is  thereh; 
granted,  together  with  the  wharf  hereby  authorized,  and  al 
improvements  thereon  or  connected  therewith,  shall  rever 
to  and  become  the  property  of  this  corporation,  free  fron 
any  charge  or  claim  whatsoever  on  the  part  of  the  said  J 
H.  and  E.  K.  Johnson,  their  heirs  or  assignees,  for  or  ii 
consideration  of  the  erection  of  the  wharf,  or  of  any  ren 
paid  therefor,  or  of  any  improvements  therein  or  connectec 
therewith,  which  they  shall  have  made  while  enjoying  iU 
use  and  occupancy  under  the  provisions  of  this  act/' 

The  act  further  provided:  '*That  if  the  corporation  shall 
before  the  expiration  of  the  aforesaid  ten  years,  wish  to  tak< 
into  its  possession,  for  public  use,  the  said  wharf  and  appur 
tenances  it  shall  have  the  right  to  do  so  by  paying  to  th< 
said  J.  H.  and  E.  K.  Johnson,  their  heirs  and  assignees,  i 
proportional  part  of  the  money  expended  by  them  in  con 
structing  and  improving  the  said  wharf,  in  proportion  to  th 
length  of  time  their  occupancy  may  bear  to  the  whol 
amount." 

An  additional  section  (4)  enacts:  ''  That  this  act  shall  no 
take  effect  until  the  said  J.  H.  and  E.  K.  Johnson  shall  hav 
entered  into  an  obligation  with  the  mayor,  binding  them 
selves  and  their  heirs  and  assignees,  in  the  sum  of  six  thoufi 
and  dollars,  to  a  faithful  fulfilment  of  all  the  requirement 
of  this  act,  and  that  at  the  end  of  the  term  herein  named 
they  will  relinquish  and  convey  to  this  corporation  the  Bai< 
wharf  and  all  its  appurtenances,  free  of  any  cost  or  charg* 
therefor  or  on  account  thereof." 

On  the  22d  of  January,  1868,  the  corporation  passed  ai 
additional  ordinance  providing : 

^^  That  so  soon  as  the  wharf  authorized  to  be  erected  oi 
the  Potomac  river,  between  12th  and  13th  streets  west,  a 
per  act  of  December  Tth,  1867,  shall  have  been  completed 
and  such  buildings  erected  thereon  as  may  be  necessary  fo 
the  work  and  storage  required  by  the  fishing  business^  th 
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id  wharf  shall  be,  and  is  hereby  established  as  a  fish  wharf 

«knd  dock,  and   may  be  used   as   such  by  the   proprietors 

^liereof,  or  their  assignees,  so  long  as  they  shall  continue  to 

"^xxsupy  said  wharf  under,  and  comply  with,  the  terms  and 

'^i^onditions  of  the  above-mentioned  act." 

On  the  7th  day  of  February  following,  the  defendants, 
"^x>gether  with  Charles  B.  Church,  as  security,  executed  the 
lb»ond  required  by  the  fourth  section  of  the  act,  which  referred 
the  act,  and  contained  a  condition  that  they  ^^  shall  faith- 
"ully,  diligently  and  honestly  execute,  perform  and  fiiUfil 
^mll  and  singular  the  requirements  of  an  act  passed  and  ap- 
^proved  December  the  Tth,  1867." 

The  evidence  further  tended  to  prove  that  the  defendants 
"^prent  into,  or  continued  in,  possession  of  the  wharf  under 
"^hese  acts  of  the  corporation  of  Washington,  and  paid  rent 
:fbr  a  period  of  one  year  and  three-quarters,  amounting  to 
^seventeen  hundred  and  fifty  dollars,  and  after  that  date  they 
^refused  to  pay  more  rent,  and  this  suit  is  brought  to  re- 
^5over  the  rent  that  accrued  from  the  date  at  which  they 
^c^ased  paying,  to  the  date  of  this  suit. 

At  the  trial,  the  plaintiff  objected  to  the  admission  of 
"Various  matters  of  evidence  offered  on  the  part  of  the  defense, 
^Lnd  their  exceptions  to  the  admission  of  that  evidence  come 
liere  upon  a  motion  for  a  new  trial,  and  we  proceed  to  ex- 
«mine  the  defenses  set  up  in  the  case. 

It  may  be  proper  to  notice  a  preliminary  position  that  was 
taken  in  the  argument  here  by  the  counsel  for  the  defendants. 
It  is  said  that,  upon  the  very  face  of  the  record,  it  will  be 
observed,  that  the  contract  relied  upon  by  the  plaintiff  is 
void,  and  that  it  is  useless  to  send  the  case  back  for  a 
new  trial.  It  is  undoubtedly  true,  that  the  court  will  not 
reverse  a  judgment  below  and  order  a  new  trial  upon  the 
ground  of  instructions  adverse  to  the  plaintiff,  if  it  can  be 
seen  from  the  record  that  the  plaintiff  has  no  case  and  cannot 
make  one  if  he  has  a  new  trial.  How  is  it  in  the  present 
case  ?  It  is  urged  here  that  the  soK^alled  lease  is  void,  be- 
cause it  is  not  a  lease  under  the  seal  of  the  corporation,  and 
several  authorities  have  been  cited  in  support  of  that  position. 
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We  had  supposed  that  the  doctrine  that  a  corporation, 
either  municipal  or  private,  could  not  make  a  lease  or  other 
contract  by  parol,  or  otherwise  than  under  their  corporate 
seal,  had  been  long  since  exploded,  but  in  deference  to  the 
counsel  who  asserts  this  position,  we  have  examined  the 
authorities  submitted  by  him.  The  first  is  the  case  of  Kinsie 
vs.  Chicago,  2  Scam.,  187.  It  seems,  in  this  case,  that  the 
corporation  of  Chicago  had  the  title  of  '^  The  Trustees  of 
the  Town  of  Chicago,''  and  that  these  trustees  executed  a 
lease  which  purported  to  be  interchangeably  executed  under 
the  seals  of  the  parties  thereto ;  the  lessee,  in  fact,  signed 
his  name  with  a  seal ;  the  trustees  signed  their  individual 
names  without  any  seal  at  all ;  at  least,  without  any  corporate 
seal ;  and  the  court  simply  held  that  that  was  not  the  deed 
of  the  corporation.  That  case  does  not  affect  the  general 
question  at  all,  of  the  capacity  ot  a  municipal  corporation 
to  lease  otherwise  than  by  deed. 

In  the  case  of  Doe,  &c.,  against  Thomas  Duncan,  1st 
Jones,  North  Carolina  Reports,  239,  it  was  simply  held,  that, 
in  an  ejectment  suit,  the  mere  ordinance  of  a  town,  not  un- 
der the  seal  of  tlie  corporation,  not  expressing  a  considera- 
tion, not  delivered  to  parties  claiming  title  thereunder,  did 
not  amount  to  a  conveyance  of  a  legal  title,  so  as  to  make  out 
the  chain  of  title  which  the  plaintifi*  must  establish  in  an 
ejectment  suit. 

The  cases  of  William  H.  Copp  vs,  John  Neal,  iTth  New 
Hampshire,  275,  and  Cofran  vs.  Cockman,  5th  New  Hamp- 
shire, 458,  are  simply  against  the  position  for  which  they 
are  cited. 

The  former  case  holds  that  a  vote  of  the  town  is  evidence 
of  title  without  a  deed.  The  case  in  5th  New  Hampshire 
holds  that  lands  belonging  to  a  town  may  be  conveyed  by 
deed  in  the  name  of  an  authorized  agent,  though,  generally, 
.the  deed  must  be  in  the  name  of  the  principal.  So  that 
none  of  these  autliorities  support  the  position  for  which  they 
have  been  cited,  viz.,  that  a  lease  is  invalid  because  it  is  not 
under  the  seal  of  the  corporation. 

It  was  also  suggested  that  the  corporation  had  no  right 
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to  lease  the  wharf  at  all,  but  only  to  regulate  the  sale  of 
fish.  It  is  unnecessary  to  discuss  this  question^  because  the 
license  in  this  case  was  substantially  an  exercise  of  an  ex- 
press power  given  to  the  corporation  of  Washington  to  erect 
w/ujMTves.  Instead  of  appropriating  public  money  to  be  ex- 
pended in  the  construction  of  a  wharf,  they  contracted  with 
the  defendants  that  if  the  latter  would  erect  a  wharf  at  their 
own  expense,  and  deliver  it  up  at  the  end  of  ten  years,  the 
corporation  would  allow  them  the  use  of  the  wharf  for  ten 
years,  upon  the  further  consideration  of  the  annual  payment 
of  a  thousand  dollars,  reserving  the  right,  on  the  part  of 
the  oorporatiouy  to  take  possession  of  the  wharf  upon  pay- 
ing the  cost,  or  a  proportional  part  of  the  cost,  which  the  de- 
fendants incurred  in  constructing  said  wharf,  considered 
^ith.  reference  to  the  time  of  occujmncy.  This  seems  to  us 
^  Very  economical,  wise  and  legitimate  exercise  of  the  power 
^^nferred  upon  the  corporation,  to  erect  wharves, 

Passing,  now,  from  this   preliminary  consideration,  we 

proceed  to  consider  the  defence  in  this  case.     The  principal, 

^f   not  the  only  defence,  is,  that  the  defendants  claim  title 

from  another  source  of  authority  than  the  corporation  of 

W'aehington ;  that  is,  they  claim  to  hold  under  a  license 

frorn  the  commander  of  the  engineer  corps  of  the  army. 

The  substance  of  the  testimony  is,  that  at  and  before  the 

time  when  these  acts  were  passed  by  the  corporation  of 

W^fihington,  one  John  Pettibone  was  in  possession  of  the 

pro  j)erty,  which  has  been  decided  by  us  and  the  Supreme 

^i.i.rt  of  the  United  States  to  be  public  property,  as  a  squat- 

^'*>   not  having  any  rights  at  all;  that  he  had  brought  a 

?^^i-ntity  of  lumber  there  with  a  view  of  erecting  a  wharf, 

•^^i^  had  made  application  to  the  chief  of  the  engineer  corps 

*^**     a  license  to  construct  a  wharf  there  :  and  that  Charles 

*"•      dhurch,  and  one  of  the  defendants,  bought  out  his  rights, 

^■^  ^tever  they  were ;  that  is,  bought  out  his  lumber  and  his 

P^^  session,  and,  in  anticipation,  the  rights  that  he  was  to 

*^^nire  under  this  license  that  he  had  only  applied  for  and 

^'^t;  received,  having  also  his   agreement  that   when   he 

t&Oeived  the  license  he  was  to  assign  it  to  them ;  and  that, 
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in  point  of  fact,  on  the  18th  day  of  January,  1868,  which 
was  after  the  first  ordinance  was  passed,  but  before  the  sec- 
ond was  passed,  and  also  before  the  bond  was  executed 
(before  which  execution  the  first  ordinance  was  not  to  go 
into  effect  at  all),  the  license  was  issued  by  General  Humph- 
reys to  John  Pettibone ;  and  in  pursuance  of  the  agreement 
between  him,  Pettibone,  on  the  one  hand,  and  Church  and 
Johnson  on  the  other,  it  was  formally  assigned  to  them 
about  three  years  and  a  half  afterwards,  and  put  on  record ; 
and  they  claim  that  this  license  gave  them  title  to  erect  a 
wharf  there,  and  that  they  are  under  no  obligation  to  recog- 
nize the  rights  of  the  corporation  of  Washington,  although 
they  took  a  lease  from  jit. 

The  claim  of  the  defendants  is,  that  the  power  to  issue 
this  license  was  conferred  by  the  act  of  the  Assembly  of 
Maryland  of  December  19th,  1791,  upon  the  commissioners 
of  the  Federal  city,  and  that  by  successive  acts  of  legisla- 
tion, it  has  been  transmitted  to  the  commander  of  the 
engineer  corps  of  the  army. 

By  act  of  Congress  of  July  16,  1Y90,  which  is  entitled, 
"An  act  for  establishing  the  temporary  and  permanent  seat 
of  the  Government  of  the  United  States,"  the  President  of 
the  United  States  was  authorized  to  appoint  three  commis- 
sioners, with  full  powers : 

First,  to  survey,  define  and  limit  a  district  for  the  seat  oi 
the  Federal  Government. 

Second,  to  accept  such  land  as  the  President  may  deem 
proper  for  the  use  of  the  United  States. 

Third,  to  provide  suitable  buildings  for  the  accommoda- 
tion of  Congress,  the  President,  and  the  public  offices. 

In  June,  1791,  after  the  Federal  city  had  been  selected 
and  bounded,  the  proprietors  of  the  land  lying  within  the 
limits  of  the  city  conveyed  all  their  land,  or  nearly  all,  to 
certain  trustees,  well  known  as  Beall  and  Gantt,  upon  certain 
trusts  in  the  deeds  mentioned.  One  of  the  trusts  was  that 
these  commissioners  should  lay  out  the  city  into  squares,  lots 
and  streets,  and  make  a  division  of  these  lots  between  the 
proprietor  and  the  Government  of  the  United  States,  and 
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that  the  lots  so  assigned  to  the  United  States,  in  this  dis- 
tribution, and  the  streets  and  avenues,  should  be  conveyed 
hy  these  trustees  to  the  Federal  commissioners,  and  then  a 
further  trust  was,  that  these  commissioners  should  sell  the 
lots  from  time  to  time,  as  the  President  should  direct. 

There  were  certain  powers  given  to  the  Federal  commis- 
fiioners  by  the  deeds  from  the  original  proprietors,  in  addition 
to  the  powers  that  were  vested  in  them  by  the  act  of  July, 
1790.  The  act  of  1791,  of  the  State  of  Maryland,  also  gave 
certain  powers  to  these  commissioners.  One  of  these  was, 
th&t  where  minors,  married  women,  persons  Tum  compos 
mentis  and  non-residents,  were  interested  in  lands,  these 
commissioners  should  make  an  allotment  of  them  between 
the  proprietors  and  the  United  States.  The  act,  by  its  own 
force,  vested  the  title  of  these  lands  in  the  trustees  named 
in  the  deed  of  trust  that  I  have  already  mentioned.  Another 
^as,  that  they  might  institute  proceedings  to  condemn  land 
of  the  original  proprietors  who  were  std  juris,  and  who  failed 
to  convey.  Thirdly,  they  had  power  to  keep  a  record  of  all 
allotments  and  sales  of  land  in  the  city  of  Washington; 
*nd,  fourthly,  to  take  acknowledgments  of  deeds  of  lands  in 
the  District  of  Columbia. 

Now,  it  will  be  observed,  that  some  of  these  powers  were 
^^  a  permanent  character,  or  of  indefinite  duration.  They 
^^I'e  to  last  just  as  long  as  it  was  necessary  to  provide  build- 
^^Ss  for  the  accommodation  of  Congress  and  the  public  offices, 
*^  xnake  allotments  between  the  original  proprietors  and 
*he  Government,  to  make  sales  of  lots  belonging  to  the 
^^ited  States,  according  to  the  trusts  in  the  deeds  from  the 
^^oprietors,  and  to  keep  a  record  oi  all  allotments  and  sales 
^*    land,  and  take  acknowledgments  of  deeds. 

Some  of  the  powers  conferred  by  the  act  of  Maryland  were 
^  ^  purely  temporary  and  provisional  character,  and  among 
^hem  the  power  which  has  been  invoked  in  this  case. 
Section  12  of  the  act  of  December  19,  1791,  provides: 
*^  That  the  commissioners  aforesaid,  for  the  time  being,  or 

^^y  two  of  them,  shall,  from  time  to  time,  untU  Congress 

*^afl  exercise  the  jurisdiction  and  government  within  said 
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rUanfj  have  power  to  license  the  building  of  wharres  in  the 
waters  of  the  Potomac  and  Eastern  Branch,  adjoining  said 
oity,  of  the  materials,  in  the  manner  and  of  the  extent  they 
may  judge  durable,  convenient,  and  agreeing  with  general 
order ;  but  no  license  shall  be  granted  to  one  to  build  a 
wharf  before  the  land  of  another,  nor  shall  any  wharf  be 
built  in  said  waters  without  license  as  aforesaid;  and  if  any 
wharf  shall  be  built  without  such  license,  or  different  there« 
from,  the  same  is  hereby  declared  a  common  nuisance." 

In  passing,  it  may  be  observed  that  this  seems  to  be 
nothing  more  than  the  power  to  issue  licenses  to  private 
persons  to  build  wharves  on  their  own  property,  upon  certain 
conditions  imposed  by  the  commissioners.  This  is  precisely 
like  a  license  to  a  man  to  .construct  a  building  on  his  own 
land  according  to  certaiti  building  regulations,  or  to  prose- 
cute a  certain  trade.  The  act  expreisly  excludes  the  righl 
of  building  a  wharf  in  front  of  another  man's  property,  and 
it  can  hardly  apply  to  wharves  constructed  in  front  of  public 
property.  Passing  from  that,  we  may  observe,  that  thij 
power  was  of  a  temporary  character,  just  like  a  number  o: 
other  powers  in  the  same  section,  anfong  which  was  th< 
power  to  license  the  sale  of  spirituous  liquors  in  the  District 
It  was  a  power  to  license,  &c.,  "until  Congress  shall  exer 
cise  jurisdiction  and  government  within  said  territory." 

On  the  16th  of  July,  1790,  Congress  passed  a  law  declar 
ing  that  the  seat  of  government  shall  be  transferred  to  th< 
District  of  Columbia,  on  the  first  Monday  of  December 
1800 ;  and  on  the  27th  of  February,  1801,  Congress  com 
pletely  assumed  jurisdiction,  by  an  "Act  concerning  th< 
District  of  Columbia,"  which  established  the  legal  systen 
of  the  District,  by  declaring  that  the  laws  of  the  State  o 
Maryland  and  the  State  of  Virginia,  then  in  force,  shouh 
be  respectively  the  laws  of  tlie  county  of  Washington  an( 
the  county  of  Alexandria,  in  the  District  of  Columbia,  am 
further  proceeded  to  establish  a  judicial  system  for  the  Dig 
trict  of  Columbia,  and  put  in  operation  the  whole  machiner; 
of  the  government  here  ;  so  that,  by  tliat  act,  Congress  com 
pletely  assumed  to  exercise  jurisdiction  and  governmen 
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Vithin  the  territory  described  in  the  act  of  Maryland  of  1791. 
The  passage  of  this  law,  then,  was  the  limit,  in  point  of 
duration,  of  the  temporary  powers  that  I  have  already  spoken 
of,  which  included  the  power  to  license  the  erection  of  wharves 
in  the  waters  of  the  Potomac  and  Eastern  Branch.  There 
were  yet  certain  powers  vested  in  these  commissioners  of  the 
character  that  I  have  elsewhere  described  as  indefinite  in 
their  duration  and  permanent  in  their  character ;  such  as  the 
power  still  to  make  a  division  of  the  lots  and  squares  between 
individuals  and  the  Government,  the  power  to  make  sales  of 
government  lots,  and  to  keep  a  record  of  sales,  and  to  take 
acknowledgment  of  deeds,  and  somo  of  these  powers  have 
been  exercised  by  the  successors  of  the  board  of  commis- 
fiioners  to  a  very  late  date. 

On  the  first  of  May,  1802,  Congress  passed  an  act  entitled 
**  An  act  to  abolish  the  board  of  commissioners  in  the  city 
of  Washington,  and  for  other  purposes."  By  the  first  sec- 
tion the  board  was  abolished,  and  by  the  second,  "The  af- 
fairs of  the  city  which  have  heretofore  been  under  the  care 
and  supervision  of  said  commissioners  shall  hereafter  be 
under  the  direction  of  a  superintendent  to  be  appointed  by 
the  President  who  is  invested  with  all  powers  and  shall  per- 
form all  duties  which  the  said  commissioners  are  noiv  vested 
with  or  are  required  to  per/omiy  by,  or  in  virtue  of,  any  act  of 
Congress  or  any  act  of  the  general  assembly  of  Maryland, 
or  any  deed  of  trust  from  the  original  proprietors  of  the  lots 
in  said  city."  The  act,  therefore,  it  will  be  seen,  transferred 
to  the  superintendent  all  the  powers  that  were  vested,  at 
'thai  time,  in  the  board  of  federal  commissioners  (the  com- 
missioners of  the  federal  city,  as  they  were  called).  Then, 
on  the  29th  of  April,  1816,  another  act  abolished  the  office 
of  superintendent,  and  transferred  his  duties  to  the  commis- 
'sioner  of  public  buildings  provided  for  by  said  act.  Then, 
by  the  act  of  March  2,  1867,  it  was  provided,  "That  the  of- 
fice of  commissioner  of  public  buildings  is  hereby  abolished, 
and  the  chief  engineer  of  the  army  shall  perform  all  the 
duties  now  required  by  law  of  said  commissioner,  and  shall 
also  have  superintendence  of  the  Washington  aqueduct  and 
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all  the  public  works  and  improvements  of  the  Govemmenl 
of  the  United  States  in  the  District  of  Columbia,  unlesf 
otherwise  provided  by  law." 

It  is  by  virtue  of  these  several  acts,  that  the  defendani 
supposed  the  power  to  have  become  vested  in  the  chief  en- 
gineer of  the  army,  to  issue  this  license ;  but  if  the  view  thai 
we  take  of  this  legislation  is  correct,  that  power,  which  wai 
in  the  commissioners  of  the  federal  city,  expired  at  the  dati 
when  Congress  assumed  legislative  jurisdiction  over  thii 
District,  and,  therefore,  it  was  not  transmitted  to  the  chie 
engineer  of  the  army. 

But  even  if  it  can  be  supposed  that  the  power  was  no 
abolished,  but  that  it  passed  in  the  general  devolution  o 
the  powers  conferred  upon  the  commissioners  of  the  federa 
city  through  the  superintendent  and  commissioner  of  publi( 
buildings,  to  the  chief  engineer  of  the  army,  still  it  wouU 
take  effect  in  subordination  to  any  special  legislation  o 
Congress  on  this  subject.  Now,  we  find  that  Congress,  a 
far  back  as  1812,  passed  an  act  entitled  ^^  An  act  further  ti 
amend  the  Charter  of  the  City  of  Washington,"  in  whicl 
they  declared  that  taxes  authorized  by  the  act  should  "b 
expended  in  each  ward"  upon  certain  objects  among  whicl 
was  "erecting  and  repairing  wharves."  But,  later  on,  an( 
on  the  15th  of  May,  1820,  they  passed  an  act  entitled,  "  Ai 
act  to  incorporate  the  inhabitants  of  the  city  of  Washing 
ton  and  to  repeal  all  acts  heretofore  passed  for  that  pur 
pose,"  and  in  that  they  conferred  upon  the  city  of  Washing 
ton  power  "to  preserve  the  navigation  of  the  Potomac  an< 
Anacostia  rivers,  adjoining  the  city,  to  erect,  repair  and  reg 
nlate  public  wharves  and  to  deepen  creeks,  docks  and  basins 
to  regulate  the  manner  of  erecting  and  the  rates  of  whari 
age  at  private  wharves."  We  suppose  this  power  to  erec 
public  wharves  is  a  power  to  erect  them  upon  public  proj 
erty,  and  not  upon  private  property.  This  act,  therefore 
confers  upon  the  city  of  Washington  the  plenary  power  t 
erect  and  repair  public  wharves.  Under  that,  it  is  clea 
that  the  city  of  Washington  hai  the  right  to  license  th 
building  of  the  wharf  which  is  the  subject  of  controversy  ii 
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this  suit     The  power,  then,  claimed  to  be  in  the  commis- 
sionei:  of  public  buildings  or  the  chief  engineer  of  the  army, 
his  successor,  to  issue  licenses  for  the  building  of  wharves, 
^ould  be  inconsistent  with  the  power  given  to  the  city. 
Aod,  therefore,  even  if  the  power  was  conferred  on  the  orig- 
inal    commissioners,  the  act  incorporating  the  city  trans- 
ferred it  to   the   authorities   of  the   city   of  Washington. 
Thex-efore,  in  our  judgment,  the  engineer  of  the  army  never 
had    the  slightest  power  in  the  world  to  license  the  erection 
0**  ^wrliarves  on  the  Potomac  and  Eastern  Branch,  and,  for  that 
reason,  we  think   it  was  error  in  the  court  below  to  admit 
this    license,  at  all,  in  evidence.     It  purports  to  be  a  license 
the  chief  engineer  of  the  army  of  the  United  States 
virtue  of  the  power  vested  in  him  by  the  act  of  the 
assembly  of  Maryland,  passed  December  the  19th,  1791,  to 
lioense  ^the  building  of  wharves  in  the  city  of  Washington, 
1X1  -the  District  of  Columbia,  and  to  regulate  the  material, 
tYx^   manner  and  extent  thereof,'  and  the  several  acts  of  the 
Congress  of  the  United  States,  subsequently  passed  and  ap- 
px'oved,  substituting  the  said  chief  of  engineers  in  the  place 
^xid  stead  of  the  commissioners  in  said  act  of  assembly  men- 
^^oncd."     This  was  oflered  in  evidence,  together  with  the 
assignment  executed  by  John  Pettibone  to  these  defendants. 
THese  documents  were  admitted  against  the  objection  of  the 
coixnsel  for  the  plaintiff,  and  we  think  that  there  was  error 
^^  ^^mitting  them  in  evidence  at  all,  and  furthermore,  that 
^^^x^e  was  error  in  the  instruction  given  by  the  court  on  this 
^^lyject,  in  the  following  terms: 

**  If  the  jury  find  from  the  evidence  that  on  the  seventh 
^y  of  December,  1867,  Mr.  Pettibone  was  in  possession  of 
*ho  premises  for  which  rent  is  now  claimed  by  the  plaintiff, 
*>^<i  his  possession  was  not  under  the  late  corporation,  known 
^  the  mayor,  board  of  aldermen,  and  board  of  common 
^'^ncil  of  the  city  of  Washington,  but  was  under  the  United 
"^^1«8,  and  that  the  said  corporation  or  the  plaintiff  did  not 
^^  Hxij  time  since  the  date  aforesaid  obtain  possession  there- 
^^>   then  the  plaintiff  is  not  entitled  to  recover." 

^^  instruction  is  clearly  erroneous.     The  instruction 
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was,  that  if  possession  was  under  the  United  States  Govern- 
ment, the  jury  should  find  for  the  defendants ;  the  evidence 
offered  to  establish  that  possession  under  the  United  States 
Government  was  wholly  inadmissible. 

But,  independently  of  that  exception,  there  is  another 
objection  to  that  instruction.  Even  if  it  be  true  that  Petti- 
bone  had  squatted  down  upon  this  public  property,  as  we 
have  decided  it  to  be,  before  this  act  of  the  corporation  of 
Washington  was  passed,  and  even  if  the  defendants  could 
be  said  to  hold  under  a  license  from  the  United  States,  it  is 
also  perfectly  plain,  from  the  record,  that  they  in  like  man- 
ner held,  at  the  same  time,  under  this  lease  from  the  cor- 
poration of  Washington,  There  was  offered  in  evidence  at 
the  trial,  by  the  plaintiff,  a  bill  in  equity,  which  had  been 
filed  by  these  defendants  against  third  parties,  to  prevent 
them  from  interfering  with  the  defendants  in  this  suit 
(with  the  rights  claimed  by  them  under  the  ordinance  of 
the  corporation  of  Washington),  in  which  they  say,  after  re- 
citing these  ordinances  of  the  corporation  of  Washington, 
and  also  the  license  from  the  chief  engineer  of  the  army  of 
the  United  States  "that  in  pursuance  with  the  authority 
80  conferred  upon  your  or&tors  hy  the  ordinances  and  grant 
aforesaid,  and  also  such  other  right  and  authority  as  the 
general  ordinances  of  said  city  give  to  responsible  persons 
to  build  private  wharves  on  the  said  river  front,  your  orators 
proceeded  to  erect,  and  have  erected,  a  large  wharf  at  the  lo- 
cality aforesaid,  and  in  so  doing  have  laid  out  and  expended 
a  large  amount  of  money,"  &c.  That  bill  is  signed  by  one 
of  these  defendants,  and  sworn  to,  and  the  same  defendant, 
in  his  deposition,  states,  "the  grant  I  have  is  for  ten  years, 
and  I  pay  the  corporation  $10,000,  and  the  superintendent 
$1,500  per  year;  and  if  I  fail  to  comply  with  my  part,  I  for- 
feit the  wharf  and  all  its  appurtenances  and  my  bond,  with 
security  for  $6,000."  There  was  also  offered  in  evidence  a 
letter  from  the  defendants,  through  their  attorney,  addressed 
to  the  attorney  of  the  corporation,  with  reference  to  this 
very  claim  of  rent,  in  which  they  complain  of  not  having 
derived  certain  advantages  from  their  lease,  and  wind  up 
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by  appealing  simply  for  an  equitable  consideration  of  the 
case,  and  say,  ^^the  Johnaons  do  not  oomifst  the  right  of  the 
District  government  m  the  premises^  bni  only  oak  that  any 
claim  CT  demand  it  may  ha»e  against  them  be  equitably  ad- 
Jtisted,'*  This  evidence  was  put  in  without  any  objection, 
and  there  is  not  one  word  of  evidence  in  contradiction  of  it, 
and  the  court  is  therefore  warranted  in  assuming  the  fact  to 
be  true  that  these  parties  held  this  property  under  this  lease, 
from  the  corporation  of  Washington.  They  have  recog- 
nized the  rights  of  the  corporation  of  Washington,  by  tak- 
ing and  holding  a  lease  from  them,  and  by  paying  rent  for 
the  wharf  for  a  year  and  three-quarters.  What  difference, 
then,  does  it  make  if  they  choose  to  fortify  their  possession 
also  from  some  other  source  of  authority?  It  is  not  for  them 
to  deny  their  title  from  the  corporation  of  Washington,  and 
to  set  up  a  title  from  a  third  party ;  they  are  absolutely  es- 
topped from  so  doing.  This  is  an  elementary  principle  of 
law,  which  it  is  useless  to  discusa  Though  there  may  have 
been  some  semblance  of  authority  to  give  a  license  in  the 
chief  engineer  of  the  army,  yet  when  these  jiartics  come  in 
directly  under  this  lease,  it  is  not  in  their  power  to  question 
the  right  of  the  corporation,  their  landlord,  upon  the  ground 
that  they  have  also  derived  a  grant  from  and  occupied  these 
premises  through  some  other  authority.  For  that  reason, 
there  is  another  one  of  the  instructions  which  were  given 
by  the  court  below  which  seems  to  be  clearly  erroneous. 
That  is  in  the  following  terms: 

"If  the  jury  find  from  the  evidence  that,  on  the  seventh 
day  of  February,  1868,  the  possession  of  the  premises,  for 
which  rent  is  now  claimed  by  the  plaintiff,  was  not  in  the 
^8aid  late  corporation  of  the  city  of  Washington,  or  in  per- 
sons holding  under  said  late  corporation,  but  in  Mr.  Petti- 
bone  and  his  guarantees,  all  of  whom  claim  to  hold  under  a 
license  from  and  by  permission  of  the  United  States,  exclu- 
isive  of  any  claim  by  said  corporation,  and  that  the  said  cor- 
poration or  the  plaintiff  did  not  at  any  time  before  the  be- 
^nning  of  this  suit,  obtain  possession  thereof;  then  the 
plaintiff  is  not  entitled  to  recover,"     Under  this  prayer  the 
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jury  are  told  that  if  the  defendants  daim  to  hold  under  the' 
United  States,  then  they  must  render  a  verdict  for  the  de- 
fendant    We  think  that  this  is  clearly  erroneous.     There 
are  two  or  three  instructions  which  are  of  the  same  family. 
Here  is  another  one : 

"Unless  the  jury  find  from  the  evidence  that  the  defend- 
ants were  let  into  possession  of  the  land  by  the  plaintiff,  or 
the  late  corporation  of  the  city  of  Washington,  the  plaintiff 
is  not  entitled  to  recover."  This,  in  view  of  what  we  have 
already  stated  and  referred  to,  ought  not  to  have  been 
given.  Again,  "If  the  jury  find  from  the  evidence,  that  the 
plaintiff  has  neither  given  to  nor  conferred  upon  the  de- 
fendants anything  of  value  for  what  it  has  brought  this  ac- 
tion against  them  to  recover,  then  it  is  not  entitled  to  re- 
cover." Besides  other  objections,  there  is  one  fatal  one  to 
this,  viz.,  that  it  loaves  the  jury  to  determine  a  question  of 
law,  that  is,  whether  any  value,  in  a  legal  sense,  was  derived 
by  defendants  from  the  execution  of  this  lease  by  the  cor- 
poration of  Washington.  There  are  two  other  instructions 
relating  to  the  bond  which  was  executed  by  the  defendants 
to  the  plaintiff,  asserting  substantially  that  if  the  bond  was 
executed  under  a  mistake  of  fact  or  on  misrepresentation, 
the  jury  should  find  the  bond  void.  We  hardly  see  the  per- 
tinency of  these  instructions,  because  the  suit  is  not  brought 
upon  the  bond,  and,  besides,  there  was  no  evidence  intro- 
duced as  a  foundation  for  them. 

At  the  trial  an  instruction  was  asked  upon  the  part  of  the 
plaintiffs  to  this  effect:  "The  court  is  requested  to  instruct 
the  jury  that,  as  the  suit  isT^rought  upon  the  ordinance  of 
the  corporation  of  Washington  city,  the  limitations  pleaded 
by  the  defendants  is  not  a  bar."  This  proceeds  upon  the 
idea  that  the  suit  is  brought  upon  a  statutory  liability.  We 
do  not  take  that  view  of  it,  however.  It  seems  to  us  that 
the  liability  does  not  arise  by  force  of  the  ordinance  or  stat- 
ute, but  that  the  ordinance  is  simply  a  proposition  upon  the 
part  of  the  city,  accepted  by  the  defendants,  and  it  is  the  accept 
ance  of  the  defendants  which  constitutes  their  agreement,  and 
the  suit  is  brought  upon  that  agreement.   That  agreement  is 
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simply  a  parol  one,  although  it  is  fortified  by  a  collateral 
bond  under  seal.  We  think  that  this  suit  is  affected  by  the 
plea  of  limitations. 

For  the  reasons  given  before,  we  think  the  verdict  must 
be  set  aside  and  a  new  trial  given. 


In  the  Matter  of  the  Application  of  George  Frt  for  a 
Writ  of  Habeas  Corpus. 

f  Decided  March  8,  1664. 

i  The  Chief  Justice  and  Justices  Cox  and  James  sittin>?. 

1.  Inasmuch  as  the  jurisdiction  of  the  police  court  to  convict  an  accused  of 
an  offence  against  the  criminal  laws  of  the  United  States,  without  a  trial 
hj  jurj,  has  been  acquiesced  in  for  nearly  fourteen  years,  this  court  de- 
clines, at  this,  the  first  time  that  the  jurisdiction  has  been  formally  as- 
flailed,  to  enter  upon  the  examination  of  the  question,  but  passes  the  pris- 
oner on  to  the  Supreme  Court  of  the  United  States,  if  he  should  think 
proper  to  appeal  to  that  tribunal.  At  the  same  time,  it  is  intimated 
that,  if  the  police  court  were  just  entering  on  its  existence,  this  court 
woiold  feel  bound  to  consider  the  question,  and  would  do  so,  perhaps,  with 
some  prtpossession  against  the  jurisdiction. 

2.  Under  the  act  creating  the  police  court,  the  punishment  is  the  criterion 
by  which  the  offense  is  to  be  considered  infamous.  Offences  wliich  are  pun- 
ishaUe  only  by  imprisonment  in  the  District  jail  are,  by  this  act,  non-infam- 
ous offences,  as  petit  larceny  and  the  receiving  of  stolen  goods  amounting 
to  less  than  $S5  in  value,  are  such  offences,  and  they  may  be  prosecuted 
in  the  police  court  by  information,  without  being,  on  that  account,  ob- 
noxious to  the  provision  of  Article  V  of  the  Constitution  of  the  United 
States,  which  declares  that  **  no  person  shall  foe  held  to  answer  for  a  capi- 
tal or  otherwise  infamous  crime  unless  on  a  presentment  or  indictmt^nt  of 
a  grand  jory. 

S.  If  distinct  offences,  although  of  a  similar  character,  are  set  forth  in  sev- 
eral counts  in  the  same  indictment,  and  a  foitiori  if  set  forth  in  different 
indictments  or  informations,  it  is  in  the  power  of  the  court  to  im|x>se 
cumulative  flentences — ^that  is,  periods  of  confinement,  each  one  of  which 
is  independent  of  the  other. 

4.  The  prisoner  was  sentenced  upon  six  separate  informations,  each  one  of 
which  set  forth  the  offence  of  receiving  stolen  goods.  On  habeas  cotpus, 
the  petition  did  not  aver  more  than  that  the  record  would  show  on  inspec- 
tion that  thert  was  only  one  crime  committed*    It  was — 
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Hdd,  that  the  record  did  not  show  anything  of  that  eort,  and  that  the  c 
had  no  right  to  assame  that  the  goods  set  forth  in  the  several  informal 
were  feloniously  received  at  one  time  as  stolen  goods. 

5.  A  cumulative  sentence  of  imprisonment  is  suffieiently  certain  when 
imprisonment  is  made  to  commence  at  tiie  expiiation  of  an  imprisoni 
under  a  previous  sentence,  the  number  and  date  of  which  is  given. 

The  Case  is  stated  in  the  opinion. 

John  E.  McNally  for  petitioner. 

A.  S.  WoRTHiNGTON  and  Hugh  T.  Taggart  for  the  Un: 
States. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

George  Fry  made  application  to  Justice  Wylie,  in 
criminal  court,  for  a  writ  of  habeas  oorpua  to  the  wardei 
the  jail,  requiring  the  petitioner  to  be  brought  before 
court,  in  order  that  the  legality  of  his  detention  there  she 
be  inquired  into.     The  application  was  refused,  and  an 
peal  taken  to  this  court  and  a  writ  ordered.     The  petitio 
was  produced  and  appeared   through   counsel.     In  the 
tition,  he  complains  that,  in  the  police  court,  \^  "^^^  trift^ 
six  informations,  convicted,  and  sentenced  by  Judge_  Sb 
who  was  presiding,  qn.fiach  of  the  six  informatioujB,  to 
hundred  and  eighty  days,  or  six  montlis,  confinement  in 
jail  of  the  District,  each  sentence  to  commence  after 
ending  of  the  former,  making  in  all  about  three  years, 
has  already  been  confined  in  jail  for  the  period  of  tw^( 
months. 

There  were  several  positions  taken  in  argument,  and 
first  is  that  the  act  of  Congress,  by  wliich  the  police  c< 
was  established  in  1870  is  unconstitutional,  so  far  as  it  ] 
ports  to  vest  in  the  judge  holding  that  court  the  righ 
convict  an  accused  party  of  an  offence  against  the  crimi 
laws  of  the  United  States  without  a  trial  by  jury.  W 
it  is  admitted  that,  in  reference  to  offences  which  are 
creatures  of  municipal  ordinances,  tlie  Constitution  w( 
not  be  infringed  by  tlie  attempt  to  confer  tliat  jurisdic 
on  the  court,  the  law  is  supposed  to  offend  against  Ar 
three,  section  two,  of  the  Constitution  of  tlie  United  St 
which  contains  the  following  clause :    "  The  trial  of 
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crimeSy  except  in  cases  of  impeachment,  shall  be  by  jury/* 
and  Article  six  of  the  amendment  to  that  instrument  which 
declares,  that  ^^In  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury  of  the  State  and  district  wherein  the  crime  shall  have 
been  committed/' 

It  will  be  remembered  that  the  act  creating  the  police 
court,  while  it  is  a  virtual  authority  to  the  justice  presiding 
over  it  to  try  the  prisoner,  nevertheless  gave  the  prisoner  a 
right  of  appeal  to  the  Supreme  Court  of  the  District,  which 
is  untramelled  by  any  conditions  at  all,  and  which,  when 
exercised,  virtually  supersedes  the  judgment  of  the  police 
court.  It  is  not  denied,  in  argument,  that  if  the  prisoner 
has  his  election  to  be  tried  by  court  or  jury,  the  trial  by  jury 
is  virtually  preserved  and  the  right  is  not  infringed.  But 
it  is  said  that  he  must  have  the  right  to  be  tried  in  the  first 
instance  by  a  jury,  and  the  language  used  by  Judge  Blatch- 
ford  in  the  Dana  case  is  cited  to  the  effect  that  the  accused 
is  entitled,  not  to  be  first  convicted  by  a  court  and  then  to 
be  acquitted  by  a  jury,  but  to  be  convicted  or  acquitted,  in 
the  first  instance,  by  a  jury. 

On  the  other  hand,  it  is  claimed  that  this  untrammelled 
right  of  appeal,  from  the  conviction  by  the  police  judge, 
substanstially  preserves  the  right  of  trial  by  jury  and  saves 
the  act  of  Congress  from  the  offence  of  violating  the  Consti- 
tution of  the  United  States. 

If  the  police  court  were  just  entering  upon  its  existence, 
we  should  feel  bound  to  consider  this  question,  and  perhaps 
should  consider  it  with  some  prepossession  in  favor  of  the 
position  taken  by  the  prisoner.  But  that  court  has  been  in 
existence  nearly  fourteen  years ;  its  jurisdiction  has  been 
acquiesced  in,  and  this  is  the  first  time  that  it  has  been 
formally  assailed  before  this  court.  At  the  same  time,  it  is 
io  be  observed  that  there  is  a  strong  array  of  authority  in 
the  State  courts,  under  constitutional  provisions  similar  to 
that  of  the  Federal  Constitution,  in  support  of  the  position 
that  the  right  of  appeal  from  a  conviction  by  a  justice  to 
another  court,  with  the  right  of  jury  trial  in  the  latter,  vir- 
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tually  does  preserve  the  right  of  trial  by  jury,  and  that  the 
accused,  in  that  way,  has  all  the  benefit  that  the  ConstitU' 
tion  intended  to  confer  upon  him.     We  shall,  therefore,  de- 
cline to  enter  upon  the  examination  of  this  question  at  the 
present  time,  and  pass  the  prisoner  on  to  the  Supreme  Court 
of  the  United  States,  if  he  thinks  proper  to  appeal  to  that 
tribunal  on  this  question. 
)      Another  question  made  is,  whether  the  accused  could  be 
/  tried  for  such  an  ofifence  as  is  set  forth  in  these  informations, 
'\    without  previous  presentment  or  indictment  by  a  grand  jury. 
Article  five  of  the  amendments  to  the  Constitution  provides 
that  no  person  shall  be  held  to  answer  for  a  capital  or  other- 
\,    \\h\v_  inrmriMiiH  i  limr  unless  on  a  presentment  or  indictment 
of  a  grand  jury,  with  certain  exceptions  relating  to  military 
offences,  either  in  the  army  or  navy,  or  in  the  militia. 
'         Now,  whatever  the  common  law  may  be  on  this  subject, 
we  have  held  that  the  act  creating  the  police  court  makes 
the  punishment  of  the  offence  the  criterion  of  its  being 
infamous  or  not  in  its  character,  and  that  offences  which  are 
punishable  only  by  imprisonment  in  the  jail  of  the  District, 
are  to  be  treated  as  non-infamous  offences,  such  as  petit  lar- 
ceny and  the  receiving  of  stolen  goods  amounting  to  less 
'   ^QTi  ^^f;  ^p  yhI"^     Both  those  offences  are  punishable  by 
only  six  months  confinement  in  the  common  jail,  and  we 
\    have  held  that  they  are  properly  non-infamous  offences,  and 
,    therefore  the  provision  of  the  Constitution  of  the  United 
i    States  would  not  apply  to  this  class  of  cases,  and  we  do  not 
'    feel  disposed  to  reconsider  this  point. 

Another  point  is,  whether  the  justice  below  has  a  right  to 
impose  cumulative  sentences.  Here  were  six  informations 
and  six  convictions,  and  each  imprisonment  after  the  first 
was  to  commence  on  the  expiration  of  the  preceding  one, 
making  altogether  about  three  years.  It  has  been  held,  and 
was  held  particularly  in  the  Tweed  case,  so  well  known  in 
New  York,  that  where  similar  offences  are  charged  in  dif- 
ferent counts  of  the  indictment,  and  punished,  each  one,  by 
confinement  in  the  penitentiary,  all  the  periods  of  punish- 
ment by  imprisonment  must    run   concurrently;   that  it 
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amounts  to  only  one  sentence^  no  matter  how  numerous  the 
charges.  That  is^  if  a  man  steals  one  pair  of  shoes  one  day, 
and  the  next  day  another,  and.a  dozen  different  offences  are 
committed,  he  cannot  be  pun&hed  by  more  than  one  term 
of  imprisonment  for  the  whote,  any  more  than  in  one  case. 
That  doctrine  in  the  Tweed  case  is  repudiated  both  in 
England  and  in  this  country,  by  the  weight  of  authority, 
and  we  are  satisfied  that  if  distinct  offences,  although  of  a 
similar  character,  are  set  forth  in  several  counts  in  the  same 
indictment,  and,  a  /ortiori,  if  set  forth  in  different  indict- 
ments or  informations,  it  is  in  the  power  of  the  court  to 
impose  cumulative  sentences,  that  is,  periods  of  confinement, 
each  one  of  which  is  independent  of  the  other. 

Another  question  made  is,  whether  the  record  in  these 
cases  discloses  more  than  one  crime,  and  it  is  claimed  that 
although  there  were  six  different  informations,  yet  only  one 
crime  has  been  committed.  The  petition  is  a  little  ambigu- 
ous. We  do  not  understand  whether  it  means  to  allege 
that  only  one  larceny  was  committed,  or  one  offence  of 
receiving  stolen  goods  was  committed.  These  are  six  sepa- 
rate informations.  Each  one  of  them  sets  forth  a  positive 
offence  of  receiving  stolen  goods.  They  describe  the  goods, 
the  different  values,  and,  as  far  as  we  can  gather  from  the 
record,  those  were  distinct  offences.  We  have  no  right  to 
suspect,  much  less  to  assume,  that  all  these  goods  were 
feloniously  received  at  one  time  as  stolen  goods.  The  record 
does  not  disclose  that  only  one  offence  was  committed,  and 
the  petition  does  not  even  aver  it  It  avers  simply  that  the 
records  would  show,  on  inspection,  that  there  was  only  one 
crime.  But  we  think  the  record  does  not  show  an3rthing  of 
that  sort 

The  matter  troubling  me  the  most  has  been  the  point 
made  as  to  the  uncertainty  of  the  sentence.  It  is  claimed 
that  the  sentence  is  so  vague  and  uncertain,  as  to  the  com- 
mencement and  termination  of  the  confinement  of  the 
prisoner,  as  to  be  void.  For  instance,  one  of  the  sentences, 
number  23,939, 1  think,  is  for  receiving  stolen  property,  and 
the  record  showis  the  sentence  to  be,  that  the  prisoner  should 


140  In  Re  Gborob  Fry. 

be  imprisoned  one  hundred  and  eighty  days  in  jail,  the  sen- 
tence to  take  effect  upon  the  expiration  of  an  imprisonmeni 
under  sentence  in  case  number  22,937  of  the  same  date — thai 
is,  of  January  3d,  1884.  The  proposition  maintained  is. 
that  the  sentence  on  its  face  ought  to  show  the  exact  lengtl 
of  imprisonment  without  comj)elling  the  prisoner,  or  anyone 
else,  to  resort  to  other  records  to  find  out  when  the  imprison- 
ment commences  and  terminates,  and  that  if  it  does  not,  i1 
is  void.  Two  cases  have  been  cited  upon  this  question 
one  in  18  Ohio  State  Reports,  and  the  other  in  22  Ohi< 
State  Reports.  In  the  first  case,  however,  the  sentence  wa< 
to  take  effect  at  the  expiration  of  the  sentence  in  case  num 
ber  so  and  so  aforesaid^  and  inasmuch  as  there  had  been  n< 
allusion  to  any  other  case  in  the  previous  part  of  the  sen 
tence,  it  was  irretrievably  vague  and  uncertain,  and  held  t< 
be  void.  That  would  not  apply  to  this  case,  however 
because  it  refers  to  a  distinct  case,  giving  the  title  and  dat< 
of  it.  In  volume  22  of  the  same  reports,  there  was  a  case  ii 
which  the  reference  was  to  another  case,  without  indicating 
the  date  of  it  or  tlie  court  in  which  it  had  taken  place.  Th( 
date  here  is  clearly  given,  and  the  indication  is  sufficiently 
clear  that  the  conviction  was  in  the  same  court.  So  tha 
neither  of  these  cases  has  application  to  the  present  one 
On  the  other  hand,  we  have  examined  the  precedents,  an( 
we  find  that  sentences  like  this,  and  sentences  even  mucl 
more  vague  than  this,  have  been  sustained  both  in  Englan< 
and  in  this  country.  One  is  the  case  of  the  Queen  vs.  Cut 
bush,  2  Queen's  Bench,  page  379,  where  the  imprisonmen 
was  adjudged  by  a  justice  "  to  commence  at  the  expiratioi 
of  the  first  term  of  three  calendar  months,  an  imprisonmen 
to  which  he  has  this  day  been  adjudged  by  us  the  said  jug 
tices."  That  is  even  more  vague  than  the  present  case 
because  it  does  not  give  the  number  of  the  case.  Anothe 
case  was  Kile  V8,  Corura,  11  Mete,  where  the  sentence  wa 
to  be  executed  from  and  after  the  expiration  of  four  forme 
sentences,  without  indicating  where  they  took  place,  or  wha 
the  date  was.  That  was  held  not  to  be  erroneous,  althougl 
the  judgment  was  reversed  on  other  grounds.     Still  anothe 
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case  18  that  of  Mills  vs.  Cowen,  13  Penn.,  631,  where  a  man 
was  indicted  for  attempting  to  procure  an  abortion  of  a  cer- 
tain female,  and  the  sentence  was  for  an  imprisonment,  "to 
be  computed  from  the  expiration  of  the  sentence  on  the  in- 
dictment for  attempting  to  procure  abortion  of  another 
female."  Nothing  could  be  more  vague  than  that,  for  it 
does  not  state  where  it  took  place,  the  date  or  the  number 
of  the  case.  The  case  of  the  People  tw.  Forbes,  in  22  Cal. 
Reports,  135,  is  very  much  like  this.  There  were  five  sepa- 
rate sentences  passed  on  the  defendant  on  the  6th  of  Septem- 
ber, 1862,  by  the  Recorder's  Court  of  San  Francisco,  the  first 
for  a  period  of  confinement  of  ninety  days,  and  each  of  the 
others  was  for  ninety  days :  "  Said  term  to  commence  at  the 
expiration  of  previous  sentences."  Now,  each  one  of  the 
sentences  under  consideration  is  to  commence  at  the  expira- 
tion of  the  previous  sentence,  the  number  and  date  of  which 
is  given.     It  is  more  definite  than  in  the  case  just  cited. 

So  that  we  think  the  requirement  of  the  law  as  to  cer- 
tainty is  sufficiently  gratified  by  the  references  contained  in 
the  sentences.  We  cannot  think,  therefore,  that  they  are 
void. 

One  or  two  of  these  objections,  perhaps,  would  be  more 
appropriately  considered  on  appeal,  and  not  as  justifying  the 
court  in  discharging  the  party  on  habeas  corpus.  But  it  is 
sufficient  to  say  that  we  do  not  consider  that  the  record  has 
disclosed  any  errors,  and  therefore  the  prayer  of  the  petition 
must  be  refused,  and  the  prisoner  must  be  remanded  to  the 
custody  where  the  habeas  corpus  found  him. 
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XJnitkd  States,  ex  rel.  John  M.  Henderson^  Trustee, 

v$, 
James  B.  Edmunds  sr  al.,  Commissioners  of  the  District  c: 

Columbia. 

Law.    No.  24,08a. 

f  D^ided  March  8, 1884. 

\  The  Chief  Justick  and  Justices' Cox  Mid  James  sitting. 

1.  On  a  petition  for  mandamiiff  against  the  Commissioners  of  the  IHstiicC 
this  ooort  can  only  direct  the  Commissioners  to  go  on  and  execute  thei. 
office,  when  it  appears  on  the  petition  that  they  have  lefnsed  to  do  sex 
But  where  it  becomes  their  duty  to  examine  alleged  errors  in  an  asBesBmen 
it  is  immaterial  whether  in  that  examination  they  decide  well  or  ill,  if  it 
appears  that  they  have  examined  and  determined;  the  writ  of  mandamo! 
cannot  do  the  work  of  a  writ  of  error. 

2.  Though  the  court  might  decline  to  interfere  by  maodamus,  it  may,  nerer 
theless,  with  a  clear  opinion  on  the  subject,  inform  the  CommiBsioneis  o 
their  duty  in  the  premises. 

3.  The  words  in  the  act  of  Congress  of  February  21, 1871,  whk^  impoeec 
upon  the  Board  of  Public  Works  the  duty  of  assessing  a  proportion  of  thi 
cost  of  street  improvements  *^upon  the  property  adjoining  and  to  be  spec 
iaUy  benefited  by  the  improvement,"  were  used  merely  as  a  deaignaikm  Oj 
the  property,  and  not  as  a  condition  on  which  a  charge  was  to  be  mad< 
upon  it.  To  hold  these  words  to  mean  that  an  assessment  could  only  b 
made  upon  the  property  adjoining,  prodded  it  be  beuefitiod  by  the  im 
provement,  would  be  equivalent  to  inserting  in  the  statute  a  limitatioi 
which  would  have  been  distinctly  stated  if  intended. 

4.  Deuce,  the  Board  of  Public  Works,  in  making  an  affiessment  upon  adjoin 
ing  property  under  the  act  of  Februiwry  21, 1871,  was  not  enlarged  with  th 
duty  of  inquiring  whether  tlie  property  was  benefited,  but  only  to  detei 
mine  the  cost  of  the  improvement,  and  to  distribute  this  cost  between  th 
0¥mers  of  the  adjcHning  property  and  the  District,  to  do  which  it  had  only  t 
ascertain  the  frontage  by  measurement  and  whether  the  property  wa 
specially  exempted  from  assessments.  There  was  no  provision  that  th 
board  was  to  act  as  a  jury  to  determine  whether  the  property  was  benefit 
ed;  the  assessment  did  not  depend  upon  that  condition* 

6.  It  follows,  therefore,  that  it  is  not  in  the  power  of  the  Commissioners 
when  they  come  to  act  under  the  statutes  (Acts  of  Congress  of  June  10 
1878,  and  June  27,  1879,)  authorizing  them  to  conect  erroneous  or  exces 
sive  assessments,  to  consider  anything  but  the  elements  that  go  to  mak 
up  the  charge.  They  cannot  consider  or  attempt  to  adjudicate  whethe: 
the  property  was  benefited. 

STATEMENT  OF  THE  CASE. 

This  was  a  petition  for  the  writ  of  mandamus  against  th( 


tr.  B.|  EX  BEL.  'Eesdebso^,  V.  EoiniNDS.  143 

Commissioners  of  the  District  of  Columbia,  based  upon  the 
following  facts : 

Lot  E,  square  25,  fronting  231  feet  on  M  street,  N.  W., 
between  24th  and  25th  streets,  in  the  city  of  Washington, 
the  property  of  Mrs.  Mary  C.  Henderson,  was  assessed  ac- 
cording to  frontage  for  special  improvements  made  on  M 
street  in  the  year  1872,  $1,452.92;  and  the  same  lot  for  spec- 
ial improvements  made  on  24th  street  in  1876,  was  assessed 
in  like  manner,  $1,085.90.  These  assessments,  with  accrued 
interest,  amounting  in  all  to  $2,631.85,  were  paid  respect- 
ively January  22,  1874,  and  February  24,  1877.  After- 
wards, in  compliance  with  the  act  of  June  27,  1879,  there 
was  duly  filed  with  the  Commissioners  of  the  District,  and 
within  sixty  days  after  the  passage  of  the  act,  a  written  com- 
plaint alleging  error  in  the  said  assessments  and  praying  a 
revision  of  the  same,  on  the  ground  that  no  special  benefit 
had  accrued  to  the  said  lot  by  reason  of  said  improvements. 

The  relator  alleged  that  the  Commissioners  refused  to 
make  this  revision,  and  a  mandamus  was  prayed  accordingly. 

A  demurrer  was  filed  to  the  petition  upon  the  following 
grounds : 

1.  That  the  construction  of  the  37th  section  of  the  act  of 
February  21, 1871,  and  the  1st  section  of  act  the  of  August  10, 
1871,  contended  for  by  the  relator,  is   entirely  erroneous. 

2.  By  presumption  of  law,  property  adjoining  on  a  street 
specially  improved  is  thereby  benefited,  the  statute  referred 
to  left  it  to  the  judgment  and  discretion  of  the  Board  of 
Public  Works  to  appraise  the  amount  of  the  benefit;  which 
said  board  having  done,  its  judgment  is  conclusive  in  the 
premises. 

3.  Congress,  by  its  act  of  June  19,  1878,  affirmed  the  va- 
lidity of  the  assessments  complained  of;  which  said  act  in  its 
fall  legal  effect  was  recognized  and  affirmed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Mattingly  and 
others  against  the  District  of  Columbia. 

The  relator  joined  issue  upon  the  demurrer,  thereby  dis- 
senting from  the  propositions  of  laws  above  formulated. 

The  statutes  relating  to  the  questions  raised  are  as  fol- 
lows: 
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An  act  to  provide  a  Government  for  the  District  of  Cotwmb 

approved  February  21,  1871. 

♦  ♦♦♦♦♦♦ 

"Sec.  37.  There  shall  be  in  the  District  of  Cblumbifi 
Board  of  Public  Works.  *  *  *  The  Board  of  Pul 
Works  shall  have  entire  control  of  and  make  all  regulati< 
which  they  shall  deem  necessary  for  keeping  in  repair  1 
streets^  avenues,  alleys  and  sewers  of  the  city,  and  all  otl 
works  which  may  be  intrusted  to  their  charge  by  the  lej 
lative  assembly  or  Congress.  They  shall  disburse  uj 
their  warrant  all  moneys  appropriated  by  the  United  Stai 
or  the  District  of  Columbia,  or  collected  of  property  hold 
in  pursuance  of  law,  for  the  improvement  of  streets,  aveni 
alleys,  sewers,  roads  and  bridges,  and  shall  assess  in  8i 
manner  as  shall  be  prescribed  by  law,  upon  the  propt 
adjoining  and  to  be  spedaUy  bene/ited  bg  the  improvenv 
authorized  by  law  and  made  by  them,  a  reasonable  proj 
tion  of  the  cost  of  the  improvement,  not  exceeding  one-tl 
of  such  cost,  which  sum  shall  be  collected  as  all  other  ta 
are  collected.'' 

An  Act  to  provide  for  the  revmon  and  correction  of  assessnu 
for  special  improvements  in  the  District  of  Columbia^  < 
for  other  purposes^  approved  June  19,  1878. 

Be  it  enacted  by  the  Senate  and  House  of  liepresentative 
the  United  States  of  America  in  Congress  assembled^  That 
Commissioners  of  the  District  of  Columbia  be,  and  they 
hereby  directed  to  enforce  the  collection,  according  to  ex 
ing  laws,  of  all  assessments  for  special  improvements  ] 
pared  under  an  act  of  the  legislative  assembly  of  Aug 
tenth,  eighteen  hundred  and  seventy-one,  as  charges  u; 
the  property  benefited  by  the  improvements  in  resjvecl 
which  said  assessments  were  made:  Provided^  That  u 
complaint  being  made  to  the  Commissioners,  within  thi 
days  from  the  passage  of  this  act,  of  erroneous  or  excess 
charges  in  respect  to  any  of  said  assessments  which  rem 
unpaid,  said  Commissioners  are  hereby  authorized  to  re^ 
such  assessments  so  complained  o/*^  and  to  correct  the  sai 
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and  where  certificates  of  assessment  have  been  issued,  they 
€haU  issue  to  the  holder  of  such  certificate  a  drawback  cer- 
tificate for  the  amount  of  stick  erroneous  or  excessive  charges, 
which  certificates  shall  be  received  at  any  time  in  payment 
of  assessments  for  special  improvements,  and  they  shall  be 
redeemed  in  the  manner  prescribed  for  the  redemption  and 
purchase  of  certificates,  as  provided  by  an  act  of  the  legisla- 
tive assembly  of  May  twenty-ninth,  eighteen  hundred  and 
seventy-three,  entitled,  "  An  act  for  extending  the  time  of 
payment  of  special  assessment,  and  for  other  purposes,"  after 
the  provisions  for  the  purchase  and  redemption  of  certijicatea 
Tiamed  in  the  act  shall  have  been  fully  carried  out. 

An  Ad  filling  the  rate  of  interest  upon  arrearages  of  general 
taxes  and  assessments  for  special  improvements  now  due  to 
the  District  of  Columbia,  and  for  a  revision  of  assessmetits 
for  special  improvements,  and  for  other  purposes,  approved 
June  27,  1879. 


Sec.  3.  That  the  Commissioners  of  the  District  of  C!olum- 
bia  are  hereby  authorized  and  directed,  upon  written  com- 
plaint being  made  to  them  within  sixty  days  from  the 
passage  of  this  act,  by  any  person  or  persons  who  had,  prior 
to  June  nineteenth,  eighteen  hundred  and  seventy-eight, 
paid  their  special  improvement  taxes,  prepared  under  an  act 
of  the  legislative  assembly  of  said  District,  of  August  tenth, 
eighteen  hundred  and  seventy-one,  that  their  said  assess- 
ment or  assessments  were  erroneous  or  excessive,  to  revise 
and  correct  such  assessments  so  complained  of;  and  in  case 
the  amount  of  any  such  assessment  is  found  to  be  erroneous 
or  excessive,  the  commissioners  shall  issue  to  the  person 
entitled  to  the  same,  a  drawback  certificate  for  the  amount 
of  such  excessive  or  erroneous  charge,  which  certificate  shall 
be  received  in  payment  of  all  special  assessments,  and  for 
all  general  taxes,  due  before  the  first  day  of  July,  eighteen 
hundred  and  seventy-seven:  Provided,  That  complaints 
filed  under  the  act  of  June  nineteenth,  eighteen  hundred 

19 
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and  seventy-eight  (paid  or  unpaid),  by  a  property  holder,  hi 
agent  or  attorney,  need  not  be  refilled  under  this  act. 

The  other  facts  necessary  to  an  understanding  of  the 
appear  in  the  opinion.  

Crittenden  &  Mackby  and  William  Birnby  for  relator 

A.  G.  Riddle  and  Francis  Mlller  for  respondents. 

Mr.  Justice  James,  after  stating  the  case,  delivered  the^ 
opinion  of  the  court. 

The  case  comes  up  on  demurrer  to  the  petition  of  th^ 
relator. 

The  court  can  only  direct  the  Commissioners  to  go  on  ancL 
execute  their  office,  if  it  appears  on  the  petition  that  thej^ 
have  refused  to  do  so. 

It  is  shown  that  improvements  were  made  in  constructing- 
M  street,  between  24th  and  25th  streets  northwest,  in  thi» 
city,  bordering  on  lots  described  as  belonging  to  Mrs.  Hen- 
derson ;   that  assessments  were  made,  amounting   in  th^ 
aggregate  to  $2,631.85,  which  were  paid  on  the  24th  of 
February,  1877,  and  that  Congress  afterwards  passed  an  acts- 
authorizing  the  Commissioners  to  revise  and  correct  assess- 
ments which  were  erroneous  and  excessive,  and  to  allow  i^ 
drawback  for  the  amount  of  the  excess  or  error ;  that  tha 
petitioner,  in  pursuance  of  the  requirements  of  this  act,  pre— 
sented  a  petition  for  correction  of  his  assessment,  alleging* 
that  the  whole  of  the  assessment  was  erroneous  and  exces- 
sive, on  the  ground  that  no  benefit  was  bestowed  on  the 
property  by  this  improvement,  but  that,  on  the  contrary, 
the  property  was  seriously  injured.     They  urge  that  the 
statute  prescribing  the  manner  and  defining  the  cases  in 
which  the  Board  of  Public  Works  was  to  assess  any  charge 
upon  property,  required  that  the  property  should  appear  to 
be  benefited  thereby.     The  language  of  that  statute  is  as  fol- 
lows: 

"  The  Board  of  Public  Works  shall  assess,  in  such  manner 
as  shall  be  prescribed  by  law,  upon  the  property  adjoining 
and  to  be  specially  benefited  by  the  improvement  authorized 
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by  law,  and  made  by  them  a  reasonable  proportion  of  the 
cost  of  the  improvement,  not  exceeding  one-third  of  such 
cost" 

This  subject  was  presented  to  the  Commissioners ;  argu- 
ment was  made  to  them  that  no  benefit  was  conferred  upon 
this  property ;  that  the  law  requires  that,  before  any  charge 
could  be  made  upon  the  property,  such  benefit  should  have 
accrued,  and  that  therefore  the  whole  assessment  was  errone- 
ous. It  appears  that  those  propositions  were  argued,  and 
that  the  Commissioners,  acting  through  their  secretary,  in 
the  usual  manner,  made  the  following  reply  to  the  peti- 
tioner's counsel : 

**  Office  of  the  Commissioners, 

District  of  Columbia. 
Messrs.  Crittenden  &  Mackey  and 

E.  W.  Whitaker,  AttomeySy  dec. 

Gentlemen:  Keferring  to  the  statement  submitted  by  you 
respecting  the  assessment  of  lot  R,  in  square  25,  property  of 
Mrs.  M.  C.  Henderson,  I  am  directed  to  inform  you  that, 
after  careful  consideration  of  your  brief,  and  of  the  state- 
ments submitted  in  a  hearing  before  the  full  board  on  this 
date,  the  Commissioners  conclude  that  the  special  assess- 
ments heretofore  levied  in  this  and  other  like  cases  on  the 
property  adjoining  street  improvements,  are  not  erroneous, 
and  are  not  subject  to  revision,  under  the  acts  approved 
June  19,  1878,  and  June  2T,  1879,  in  the  manner  claimed 
by  you. 

Very  respectfully, 

W.  Tindall,  Secretary.'' 

It  was  urged  at  the  argument  by  the  demurrant  that  the 
concluding  statement  in  this  letter,  that  the  assessments  in 
question  were  "not  subject  to  revision  under  the  acts 
approved  June  19,  1878,  and  June  27,  1879,  in  the  manner 
claimed "  by  the  petitioner,  amounted  to  a  refusal  of  the 
Commissioners  to  enter  upon  an  official  duty.  We  think 
that  this  is  an  incorrect  interpretation  of  the  answer  of  the 
Commissioners,  and  of  their  official  action.     The  petitioner 
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shows  that  the  error  in  the  assessment  which  was  presented 
to  the  Commissioners,  was  alleged  to  have  arisen  from  the 
fact  that  the  assessment  was  made  in  a  case  where  no  bene- 
fit, was  bestowed  on  the  property  assessed.  The  answer  oi 
the  Commissioners  shows  that  they  had  examined  all  the 
grounds  on  which  error  was  alleged,  and  that  they  had 
decided  that  the  assessment  was  not  erroneous.  If,  as  wai 
argued  by  the  relator  before  them,  it  was  their  duty  to  oon< 
sider  whether  the  absence  of  benefit  rendered  the  assess- 
ment erroneous,  they  performed  that  duty,  and  there  is  nc 
unperformed  duty  which  this  court  can  command  them  tc 
perform.  It  is  immaterial  whether  they  decided  well  or  ill 
so  long  as  they  performed  the  duty  of  examining  and  deter 
mining  whether  the  assessment  was  erroneous  or  excessive 
The  writ  of  mandamus  cannot  do  the  work  of  a  writ  of  error 

But  we  are  asked  by  counsel  for  the  District  to  inform  th< 
Commissioners,  notwithstanding  we  might  decline  to  inter 
fere  with  them  by  mandamus,  what  their  decision  should  hav( 
been.  The  Supreme  Court  of  the  United  States  has  mor< 
than  once  taken  such  a  course  after  stating  that  the  case  be 
fore  it  was  not  a  proper  one  for  the  remedy  sought ;  and  ai 
we  have  a  very  clear  opinion  on  this  subject,  we  shall  ac 
upon  that  example. 

We  shall  consider,  then,  the  meaning  of  this  statute 
which  enjoined  upon  the  Board  of  Public  Works  the  dut] 
of  assessing  a  proportion  of  the  cost  of  the  improvement,  no 
exceeding  one-third,  upon  the  property  adjoining  and  to  h 
specially  benefited.  Counsel  for  the  petitioner  claim  tha 
this  "property  adjoining  and  to  be  specially  benefited, 
meant  that  the  assessment  was  to  be  made  upon  propert; 
adjoining,  provided  it  be  in  fact  benefited.  The  statute  say 
nothing  of  that  kind.  It  only  states  that  the  assessment  ii 
to  be  upon  property  adjoining  and  to  be  specially  benefited 
Afterwards,  when  Congress  validated  the  proceedings  of  th 
Board  of  Public  Works,  the  validating  act  used  the  wordi 
"  property  adjoining  and  specially  benefited,"  but  that  ex 
pression  was  not  intended  to  affect  the  construction  to  hi 
put  upon  the  original  act,  and  we  think  it  is  entirely  clear. 


XT.  S.,  EX  REL.  Henderson,  v.  Edmunds.  149 

that  the  original  words,  "  property  to  be  benefited,"  were 
intended  merely  as  a  designation  of  the  prcperty,  and  not  as 
a  condition  on  which  a  charge  was  to  be  made  on  that  prop- 
erty. The  intention  of  the  legislature,  in  using  the  words, 
"to  be  benefited,"  was  to  give  the  reason  why  a  part  of  the 
burden  of  a  street  improvement  was  assessed  upon  '^  the 
property  adjoining" — a  mode  of  expression  not  uncommon 
in  legislation.  To  hold  that  such  a  provision  intended  that 
an  assessment  should  be  made  upon  the  property  adjoining 
provided  it  was  benefited,  would  be  equivalent  to  inserting 
in  the  statute  a  limitation  which  would  have  been  distinctly 
stated  if  it  was  intended.  Moreover  we  must  suppose  that 
Congress  intended  to  establish  some  uniform  scheme  for  as- 
sessing the  cost  of  a  general  system  of  improvements,  and 
the  construction  claimed  by  the  relator  would  destroy  all 
uniformity, 

A  number  of  cases  were  cited  on  the  part  of  the  relator, 
in  which  it  was  held  that  no  assessment  could  lawfully  be 
made  on  property  which  was  not  benefited  in  fact ;  but  we 
observe  that  in  all  of  these  the  law  expressly  limited  the 
assessment  to  such  property  as  was  benefited.  Such  cases 
have  no  bearing  upon  the  construction  of  a  statute  which 
contains  no  express  limitation. 

The  reasonableness  of  the  construction  insisted  upon  may 
be  tested  by  its  operation.  The  Board  of  Public  Works 
was  charged,  first,  with  the  making  of  a  contract  by  which 
the  whole  cost  of  a  street  improvement  should  be  determined ; 
and,  second,  with  the  distribution  of  this  cost  between  the 
owners  of  adjoining  property  and  the  District.  If  they 
were  authorized  by  the  statute  to  assess  a  part  of  that  cost, 
not  exceeding  one-third,  upon  adjoining  property  because  it 
was  assumed  in  law  that  such  property  was  specially  bene- 
fited, their  executive  and  ministerial  powers  were  equal  to 
the  work  to  be  done.  They  had  only  to  ascertain  the  frontage 
by  measurement,  and  whether  the  property  was  specially 
exempted  from  assessments.  But  if  they  were  to  make 
an  assessment  on  adjoining  property  only  in  case  it 
was  benefited,  they  would   have  to  do  a  work  for  which 
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no  means  were  furnished  them.  We  find  no  provision  that 
they  were  to  act  as  a  jury ;  no  provision  whatever  that 
would  meet  the  necessities  of  such  an  inquiry.  The  whole  sys- 
tem of  power  and  method  would  have  to  be  implied ;  and  that, 
too,  in  the  absence  of  any  esi^esa  provision  that  they  were 
to  determine  the  fact  of  benefits  at  all.  We  are  of  opinion, 
then,  that  the  Board  of  Public  Works  was  not  charged  with 
this  inquiry,  and  that  an  assessment  upon  adjoining  prop- 
erty did  not  depend  upon  a  condition  that  such  property 
should  be  found  to  be  thereby  specially  benefited.  It  follows 
that  an  assessment  would  not  be  shown  to  be  erroneous  in 
law  because  resulting  damage  to  the  property  appeared  to 
have  neutralized  the  benefit.  In  such  cases  the  working  of 
the  general  rule  would  undoubtedly  be  hard,  but  that  con- 
sideration does  not  affect  the  validity  of  the  proceedings  or 
the  construction  of  the  statute  under  which  they  are 
taken. 

We  should  have  reached  these  conclusions  if  the  ques- 
question  had  been  one  of  first  impression ;  but  we  think  that 
it  has  been  settled  substantially  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Mattingly  vs.  The  District,  97 
U.  S.,  67.  In  that  case  the  cost  of  the  improvement,  in  the 
construction  of  the  se wej  on  Seventh  street,  in  front  of  certain 
property,  was  charged  on  that  property  by  the  frontage.  That 
was  before  the  act  of  Congress  validated  the  proceedings  of  the 
Board  of  Public  Works,  in  making  charges  at  all.  One  of 
the  points  made  was,  that  assessments  according  to  frontage 
on  the  street  were  unauthorized  and  illegal,  and  the  court 
held  that  the  statute,  which  rendered  valid  the  assessments, 
validated  that  system.  It  is  true  the  question,  whether  the 
particular  proi>erty  was  benefited  or  not,,  was  not  raised  in 
that  case,  but  the  court  covered  this  ground  when  they 
held  that  assessment  by  frontage  was  the  system  which  the 
later  statute  validated. 

We  think,  therefore,  the  question  is  closed,  and  that  it  is 
not  in  the  power  of  the  Commissioners,  when  they  come  to 
act  under  the  statute  authorizing  them. to  correct  erroneous 
or  excessive  assessments,  to  consider  anything  but  the  ele- 
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^ents  that  go  to  make  up  the  charge.  It  is  not  in  their 
power  to  consider  or^attempt  to  adjudicate  how  the  property 
^teelf  -was  benefited.  The  demurrer  of  the  respondents, 
^erefore,  is  sustained. 


-^ 


Thb     TInited  States  t».  Thomas  Dunn  and  Bobebt  Murphy. 

Criminal  Dockst.    No.  14,924. 

The  United  States  va,  Thomas  Dunn, 

CajMULLL  Dockst.    No.  14,935. 

r  Decided  March  8,  1884. 

I  The  Ohikf  Justice  and  Justices  Cox  and  James  sitting. 

*^    ^^    XDistrict  of  Columbia,  on  the  trial  of  any  felony  other  than  treason  or 


-  ^^X^ital  offence,  the  defence  is  entitled  to  ten  peremptory  challenges  and 
^  ^^OTemment  to  three. 

•^^^  Case  is  stated  in  the  opinion. 

^^-       B.  Weli£  and  A,  S.  Worthington  for  the  United 
Stat^^ 

^-     S.  Williams  for  defendants. 

■^^^  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court;^ 

"*'*>^se  cases  present  identical  questions  of  law,  and  for 

^^   x*eason  they  have  been  argued  and  submitted  together. 

,"*'*^€  defendants  were  indicted  for  grand  larceny,   were 

,  ^^  and  convicted  of  that  offence,  and  are  here  on  excep- 

^^^B  to  the  ruling  of  the  court  below  in  allowing  them  only 

*^^tt  peremptory  challenges,  whereas  they  insist  that,  being 

^^  trial  upon  a  charge  of  felony,  they  were  entitled  to  ten. 

iuey  qIqq  except  to  the  further  ruling  of  the  court  below  in 

^■^lo^wing  the  Government  three  i)eremptory  challenges,  the 

^^lendants  claiming  that  they  were  not  entitled  to  any, 

Vu  these  two  exceptions  and  the  law  involved  in  them  rests 

^^tever  there   is  of  error  in  these  cases.     The  learned 

counsel,  in  the  presentation  to  us  of  their  views,  have  dis- 
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played  great  industry  and  intelligence  in  tracing  the  historj 
of  the  challenge  of  jurors  in  civil  and  criminal  trials  in  this 
jurisdiction,  and  of  the  legislation  having  application  to  it. 
The  legislation  of  the  various  States  of  the  Union  upon  the 
same  subject  has  also  been  laboriously  pursued,  with  the  view 
of  exhibiting  the  evil  which  Congress  evidently  intended  to 
remedy  when  it  attempted  to  bring  the  administration  of 
justice  in  the  federal  courts  to  a  uniform  rule ;  for,  before 
the  act  of  1867,  these  courts  respected  the  rule  ordained  by 
the  statutes  of  the  several  States,  and  these  were  as  variant 
as  the  States  themselves,  only  two  peremptory  challenges 
being  permitted  by  some,  while  others  allowed  as  high  as 
thirty.  From  the  light  which  this  discussion  has  thrown 
upon  the  subject,  it  is  evident  that  before  the  act  of  1867, 
excepting  in  cases  of  treason  and  capital  crimes,  no  peremp- 
tory challenges  were  allowed  in  this  District  to  either  side. 
It  is  not  necessary,  therefore,  to  go  behind  the  act  of  1867 
in  the  very  brief  examination  which  we  propose  to  make 
of  the  law  bearing  upon  this  case. 

The  act  of  February  22, 1867,  section  11,  reads  as  follows : 
"  Be  it  further  enacted,  that  on  the  trial  of  any  person  charged 
with  a  crime  the  punishment  whereof  may  be  confinement  in 
the  penitentiary  or  District  jail,  the  defendant  shall  be  enti- 
tled to  four  peremptory  challenges  of  jurors."  June  8^  1874, 
five  years  later,  Congress  passed  this  statute :  "  Be  it  enacted, 
&c.,  that  section  2  of  the  act  entitled  *  an  act  to  regulate  the 
proceedings  in  criminal  cases,'  be  and  the  same  is  hereby 
amended  to  read  as  follows :  That  when  the  offence 
charged  is  treason  or  a  capital  offence,  the  defendant  shall 
be  entitled  to  twenty,  and  the  United  States  to  five,  peremp- 
tory challenges.  On  the  trial  of  any  other  felony,  (as  of 
the  cases  now  before  us),  the  defendant  shall  be  entitled  to 
ten,  and  the  United  States  to  three,  peremptory  challenges, 
and  in  all  other  cases,  civil  and  criminal,  each  party  shall 
be  entitled  to  three  peremptory  challenges,  and  in  all  cases 
where  there  are  several  defendants  or  several  plaintiffs,  the 
parties  on  each  side  shall  be  deemed  a  single  party  for  the 
purposes  of  all  challenges  under  this  section/* 
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No-^w^,  if  those  two  statutes  were  addressed  to  the  same  jur- 
isdicfcion,  no  question  could  arise,  for  the  latter  is  unmis- 
takctl^ly  a  repeal  of  the  former.  The  latter  statute  provides 
peremptory  challenges  for  the  United  States;  the  former 
did  not.  The  latter  provides  ten  peremptory  challenges  for 
the  defendant ;  the  former  provided  four,  and  both  of  these 
featvires  of  the  two  statutes  are  incompatible  and  directly 
meo insistent  with  each  other.  The  last  statute,  the  statute 
of  1872,  provided  for  the  whole  subject.  It  entered  into  the 
design  of  Congress,  whatever  jurisdiction  they  were  dealing 
^i't'h,  to  make  a  complete  and  entire  provision  for  this  sub- 
ject, and  after  passing  away  from  capital  crimes  into  felo- 
iii^s,  and  then  from  felonies,  it  provided  that  in  all  other 
c^ses,  civil  and  criminal,  each  party  should  have  three  chal- 
lenges.  It  was  evidently  the  legislative  purpose  to  cover 
this  -whole  subject,  and  if  both  statutes  had  been  addressed 
*o  the  jurisdiction  of  the  District  of  Columbia  and  its  courts, 
^^  question  of  this  sort  could  have  been  raised  in  this  case ; 
*o  read  them  is  to  interpret  them. 

The  only  question,  therefore,  is  whether  these  statutes 
*Pply  to  this  jurisdiction.  Now,  the  act  of  February,  1871 
(-^-  S.  D.  C,  sec.  93),  provides,  and  it  seems  impossible  for 
Dior^  comprehensive  or  more  definite  language  to  be  used : 

The  Constitution  and  laws  of  the  United  States,  which  are 
^^^  lociftUy  inapplicable,  shall  have  the  same  force  and 
effeot  within  the  District  of  Columbia  as  elsewhere  in  the 
Uixiti^d  States." 

^^o^  then,  if  the  act  of  1872,  is  not  inapplicable  to  this  Dis- 

f-^^ti,  then  the  law  in  regard  to  challenges  in  criminal  and 

^^^^1   trials  in  this  court  is  settled  by  that  act.     We  do  not 

*^PjH)se  it  is  necessary  to  spend  any  time  in  discussing  that 

^^estion.     That  the  provision  of  this  statute  is  applicable  to 

tix\s  District  no  reasonable  man  will  doubt.     That  is  the 

'"''hole  of  this  question.     The  act  of  1872  is  in  force  in  this 

^VBtirict,  and  being  utterly  incompatible  with  the  law  of 

*^^Y,  operates,  under  all  the  rules  of  construction,  to  repeal 

^^*      It  is,   therefore,   the    opinion  of  the  court,  that    the 
^^lendant  is  entitled   to  ten   peremptory  challenges  in  a 
20 
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case  of  felony,  and  that  the  United  States  is  entitled  to 
three.     We  have  no  doubt  upon  the  subject. 

The  judgments  in  these  cases  are  reversed  and  a  new 
trial  ordered. 


George  R.  Tolman  vs.  Seth  L.  Phelps. 

Law.    No.  21,319. 

f  Decided  March  8,  1884. 

1  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

In  an  action  for  malicious  prosecution,  it  is  error  to  leave  to  the  jury  the 
determination  of  the  question  whether  the  defendant  had  probable  cause 
for  the  prosecution  complained  of.  It  is  the  duty  of  the  court  to  instruct 
the  jury  what  facts,  if  proven,  would  constitute  such  probable  cause ;  and 
it  is  the  province  of  the  jury  to  determine  whether  such  facts  are  estab- 
lished by  the  testimony. 

STATEMENT  OF  THE  CASE. 

On  June  4,  1879,  the  defendant  caused  the  plaintiff  to  be 
arrested  on  a  charge  of  embezzling  certain  building  plans^ 
drawings  and  specifications,  which  had  been  prepared, 
wholly  or  in  part,  by  the  plaintiff  while  in  defendant's 
employ  as  an  architect.  The  plaintiff,  after  trial,  was  dis- 
charged, and  the  action  in  this  case  was  brought  by  him  to 
recover  damages  from  the  defendant  for  malicious  prosecu- 
tion. 

At  the  trial  below,  the  court,  after  reviewing  the  testi- 
mony, and  dwelling  upon  certain  features  of  it  as  bearing 
upon  the  question  of  probable  cause,  concluded  the  charge 
to  the  jury  as  follows : 

"  Now,  the  whole  question  is,  whether,  in  the  first 
place,  Mr.  Phel2)s,  as  a  reasonable  and  just  man,  had  prob- 
able grounds  to  believe  that  Mr.  Tolman  intended  fraudu- 
lently to  convert  those  drawings  to  his  own  use.  It  is 
admitted  that  they  were  in  his  possession;  that  Tolman 
had  been  in  employment  for  Phelps  in  some  capacity  or 
other,  and  that  these  drawings  had  come  into  his  possession 
in  the  course  of  that  employment.     He  would,  therefore. 
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come  within  the  terms  of  the  statute  that  has  been  referred 
to,  if  he  retained  them  without  any  claim  or  right,  with  a 
fraudulent  intent  of  converting  them  to  his  own  use.  Now, 
if  you  think  that  Mr.  Phelps,  as  a  reasonable  man,  had  prob- 
able cause,  if  you  think  that  such  is  the  case,  then,  while 
it  was  a  very  serious  blunder  for  him  to  commit,  to  have  a 
man  arrested  for  an  offence  which  it  turned  out  finally  he 
was  not  guilty  of,  yet  if  he  acted  honestly  in  the  premises, 
he  is  not  subject  to  this  action.  Again,  if  you  come  to  the 
conclusion  that  Mr.  Riddle,  who  was  his  counsel  in  the 
replevin  suit,  and  to  whom  he  stated  this  case  (if  you  believe 
that  was  an  honest  interview  between  those  two  gentlemen), 
advised  him  that,  under  the  circumstances  and  facts  of  the 
case,  Mr.  Tolman  was  subject  to  prosecution  under  this  stat- 
ute, on  the  ground  that  Tolman  withheld  these  drawings 
with  a  fraudulent  design  of  converting  them  to  his  own  use, 
that  would  exclude  Mr.  Phelps  from  this  action ;  that  is,  if 
it  was  an  honest  and  fair  statement  of  the  case*  The  ques- 
tion of  damage  you  will  consider  if  you  find  for  thepliuntiff." 

Judgment  went  for  the  plaintiff  for  the  sum  of  $500,  and 
tlie  defendant  moved  for  a  new  trial,  taking  three  exceptions 
to  the  rulings  and  charge  of  the  court  below.  The  third 
exception  alone  was  considered  by  the  court  in  reviewing 
the  judgment,  and  so  much  only  of  the  case  is  here  dealt 
with  as  is  necessary  to  an  understanding  of  the  ground  of 
reversal. 

The  third  exception  was  "  to  the  said  charge,  for  the  reason 
that  it  left  the  question  of  what  constitutes  probable  cause 
to  the  jury,  and  that  the  jury  were  not  informed  by  it  what 
circumstances,  if  proven,  would  have  constituted  probable 
cause  for  the  arrest  complained  of" 

A.  Ct.  BiDDLB  and  Francis  Miller  for  defendant: 

The  court  below  failed  to  instruct  the  jury  as  to  what 
factSy  if  proven,  would  constitute  probable  cause  for  the  prose- 
cution complained  of.  The  rule  of  law  is,  that  the  jury  are 
to  find  whether  the  facts  claimed  as  constituting  probable 
cause   have  been  proven,  and  the  court  is  to  determine 


156  ToLMAN  V.  Phelps. 

whether,  as  matter  of  law,  the  said  facts  make  out  a  defence 
of  probable  cause.  The  court  should  tell  the  jury  distinctly 
whether,  the  facts  being  found  to  be  as  alleged,  probable 
cause  has  or  has  not  been  established.  The  justice  trying 
this  cause  failed  to  do  this,  and  that  failure  entitles  the 
defendant  to  a  new  trial. 

Henry  E.  Davis  for  plaintiff: 

That  the  court  should  tell  the  jury  what  facts,  if  proved, 
constitute  probable  cause,  is  undoubted.  But  in  this  case 
the  court  met  that  requirement.  Although  not  embodied 
in  any  single,  sharply-defined  statement  to  the  jury,  the 
facts  which  would  have  justified  the  arrest  of  the  plaintiff 
were  all  pointed  out  by  the  court  in  its  charge,  and  the  con- 
cluding portion  of  the  charge  in  no  wise  changes  anything 
already  said  by  the  court  on  the  subject  of  probable  cause. 
It  amounts  only  to  saying  to  the  jury:  "If  you  think  the 
defendant  had  probable  cause,  as  I  have  defined  it,  he  is 
entitled  to  your  verdict. '* 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

We  think  that  a  new  trial  must  be  granted  in  this  case 
on  a  single  ground.  The  testimony  on  both  sides  is  fully 
set  forth  in  the  record.  On  that  testimony  the  court  below 
was  asked  for  instructions,  some  of  which  were  granted  and 
some  refused;  and  finally  the  court  charged  the  jury  with 
great  fullness.  At  the  close  of  the  charge,  the  defendant 
excepted  to  it,  claiming  that  it  left  the  question  of  what 
constitutes  probable  cause  to  the  jury. 

The  court  went  over  all  the  circumstances ;  but  it  is  com- 
plained in  the  third  exception  that  it  left  the  jury  to  deter- 
mine what  was  probable  cause.  That,  we  think,  was  really 
the  effect  of  the  whole  instruction,  though  some  portions  of 
the  charge  began  to  tell  the  jury  whether  this  or  that  fact 
constituted  probable  cause.  But  even  after  the  court  had 
touched  upon  the  effect  of  particular  facts,  the  jury  were,  it 
might  be  said,  affirmatively  given  to  understand  that  they 
might  make  up  their  minds  as  to  whether  the  facts  might 
constitute  probable  cause. 


ToLMAN  v.  Phelps.  157 

The  law  in  this  respect  was  settled  hy  this  court  in 
another  case — CJoleman  vs,  Heurich,  2  Mackey,  189 — it  is 
not  necessary  to  go  into  authority  beyond  that.  It  is  settled 
here,  and  everywhere,  that  it  is  for  the  court  to  tell  the  jury 
what  iacts  would  constitute  probable  cause.  Substantially, 
the  court  only  told  the  jury  the  rule  of  law,  that  probable 
<;ause  was  what  a  reasonable,  intelligent  man  would  think 
justified  him  in  making  the  charge.  It  is  not  everybody 
who  is  supposed  to  know,  neither  prosecutor  nor  jury,  what 
facts  make  up  a  crime,  and  therefore  it  is  necessary  that  the 
court  should  tell  the  jury  what  facts  justify  a  person  in 
alleging  crime.  The  court  did  not  follow  that  course,  but 
really  gave  the  jury  to  suppose  that  they  might  examine  all 
that  testimony  and  make  up  their  own  minds  as  to  what 
would  constitute  probable  cause. 

There  are  other  points  made  in  the  case,  but  it  is  enough 
to  say  that  this  clearly  misled  the  jury,  and  the  judgment 
must  be  reversed  and  a  new  trial  had. 
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CHARLB9  A.  James,  Cashier,  vs,  Robert  S.  Davis  et  al^ 

Law.  No.  24,568. 

f  Decided  March  10,  1884. 

i  The  Chief  Justick  and  Justices  Cox  and  James  sitting. 

In  an  action  on  a  piomiasory  note,  bitnight  by  the  cashier  (jf  a  bank  in 
own  name,  the  court  will  refuse  judgement  on  a  inotion  under  the  sevec 
third  rule,  where  the  affidavit  accompanying  the  declaration,  althoLZ 
lowing  title  in  the  bank,  does  not  contain  any  allegation  to  show  that 
plaintiff  afterwards  became  hdiler  of  the  note, 

STATEMENT  OF  THE  CA^. 

This  was  an  action  on  a  promissory  note,  the  propertjt 
the  Bank  of  Washington,  The  declaration  was  filed  in  " 
name  of  "  Charles  A.  James,  cashier,"  and  after  setting  •« 
the  making  the  note  by  the  defendant  Robert  S.  Davis 
the  order  of  one  Dellinger,  stated  that  the  payee  "  -- 
dorsed  the  same  to  the  plaintiff.'' 

The  seventy-third  of  the  General  Bnles  of  the  court  ie 
follows : 

"In  any  action  arising  ex  contractUy  if  the  plaintiff  or 
agent  shall  have  filed,  at  the  time  of  bringing  his  act! 
an  affidavit,  setting  out  distinctly  his  cause  of  action,  a 
the  sum  he  claims  to  be  due,  exclusive  of  all  set-offs  m 
just  grounds  of  defence,  and  shall  have  served  the  defends 
with  copies  of  his  declaration  and  of  said  affidavit,  he  sha 
be  entitled  to  a  judgment  for  the  amount  so  claimed,  wi 
interest  and  costs,  imless  the  defendant  shall  file,  along  w: 
his  plea,  an  affidavit  of  defence,  denying  the  right  of  I 
plaintiff  a»  to  the  whole  or  some  specified  part  of  hi&clai 
and  specifically  stating,  also,  in  precise  and  distinct  terc 
the  grounds  of  his  defence,  which  must  be  such  as  would, 
true,  be  sufficient  to  defeat  the  plaintiff  *&  claim  in  whole 
in  part/'     *     *     * 

The  declaration  in  this  case  was  accompanied  by  the  & 
davit  set  out  in  the  opinion  of  the  court,  which  follows ;  a 
the  defendant  Davis  filed  witli  his  plea  an  affidavit  of  • 
fence,  not  necessary  to  be  considered  in  the  light  of  i 
opinion.     The   plaintiff   moved   for   judgment  under    i 
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Beventy-third  rule,  on  the  ground  that  the  affidavit  of  Davis, 
if  true,  did  not  set  out  a  good  defence.  The  court  below 
overruled  the  motion;  from  which  action  the  plaintiff  ap- 
pealed. 

Wm.  F.  Mattingly  for  plaintiff: 

The  affidavit  accompanying  the  declaration  is  sufficient; 
it  describes  the  plaintiff  as  cashier  of  the  Bank  of  Wash- 
ington, and  states  that  the  note  sued  on  was  discounted  by 
that  bank.  That  a  cashier  may  sue  in  his  own  name,  for 
his  bank,  is  beyond  (luestion;  and  the  affidavit,  showing  the 
plaintiff  to  be  cashier  and  tracing  the  title  to  the  note  to 
the  bank,  sufficiently  shows  the  plaintiff's  right  to  judg- 
ment. 

A.  S.  WoRTUiNQTON  for  defendant  Davis: 

The  declaration  and  the  affidavit  should  accord.  The 
former  states  the  note  to  have  been  endorsed  "to  the  plain- 
tiff," not  adding  that  he  was  cashier  of  the  Bank  of  Wash- 
ington; the  latter  shows  title  to  the  note  in  the  bank,  and 
while  stating  the  plaintiff  to  be  its  cashier,  goes  no  furtlier. 
A  cashier  may  sue  as  holder  of  a  note,  the  property  of  his 
bank,  but  in  no  other  relation  to  the  bank  ;  and  the  affidavit 
in  this  case  fails  to  show  the  plaintiff  to  be  holder. 

Mr,  Justice  James  delivered  the  opinion  of  the  court. 

This  action  was  brought  upon  a  j)ronnssory  note  of  five 
hundred  dollars,  as  follows:  "Ninetv  davs  after  date  I 
promise  to  pay  to  Henry  M.  Dellinger,  or  order,  five  hun- 
dred and  thirty-two  dollars  for  value  rt-ceived,  payable  at  the 
Bank  of  Washington,  with  inten^st  at  the  rate  of  seven  per 
cent,  per  annum  until  paid.  (Signed)  Robert  S.  Davis. 
{Indorsed.)  Henry  M.  Dellinger."  and  "protested  for  non- 
payment" 

To  that  was  appended  an  affidavit  made  by  the  plaintiff, 
in  the  following  words:  "  I,  Cliarles  A.  James,  do  swi-ar  tliat 
I  am  cashier  of  the  Bank  of  Washington  and  phiintiif  in 
this   action.     That   the   plaintiff's  cailse  of  action   is   the 
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promissory  note  sued  on  and  filed  with  the  declaration  at- 
tached hereto ;  that  the  defendant  Robert  S.  Davis  is  the 
maker  of  said  note,  and  that  the  defendant  Henry  IkL  Del- 
linger  is  the  payee  and  indorser  thereof;  that  said  note  was 
discounted  by  the  Bank  of  Washington  for  full  value,  be- 
fore the  maturity  thereof,  in  the  ordinary  course  of  buainess  ; 
that  said  note  was  duly  presented  for  payment  on  the  date  of 
its  maturity  at  said  bank,  where,  on  its  face,  it  is  made  payable, 
and  was  not  paid,  whereof  said  indorser  was  forthwith  duly 
notified ;  that  the  amount  of  said  note,  five  hundred  and 
thirty-two  dollars,  is  justly  payable  by  the  defendant  to  the 
plaintifi*,  with  interest  as  claimed  in  the  said  declaration,  ex- 
clusive of  all  setroffs  and  just  grounds  of  defence." 

The  defendant  made  an  affidavit  setting  up  a  defence,  but 
the  courtj  under  the  seventv-third  rule,  holding  that  the 
affidavit  of  the  plaintiff  wa^l^fficient,  and  that  the  affidavit 
of  defence  made  by  the  defendant  was  sufficient,  refused  to 
enter  judgment  on  the  note. 

The  question  first  to  be  considered  is,  whether  the  affi- 
davit of  the  plaintiff  is  sufficient ;  and  if  it  is  not,  it  is  un- 
necessary to  consider  the  affidavit  of  defence.  It  is  well- 
settled  law  that  the  holder  of  a  note,  even  where  he  is  in 
point  of  fact  the  agent  for  the  owner,  may  sue  upon  it  in 
his  own  name.  The  cashier  of  the  Bank  of  Washington 
/  if  the  holder,  could  sue  in  that  manner.  But  in  his  affi- 
davit he  states  that  the  note  was  discounted  by  the  Bank  of 
Washington,  and  there  his  affidavit  stops,  so  far  as  respects 
the  question  of  holder.  He  does  not  state,  in  addition  to 
that,  that  after  the  Bank  of  Washington  became  the  holder, 
he  succeeded  as  holder.  In  other  words,  the  c^davit  makes 
a  case  up  to  the  point  at  which  the  bank  was  the  holder,  but 
adds  no  facts  to  show  that  the  plaintiff  afterwards  became 
the  holder.  It  makes  the  case  of  an  agent  suing  on  a  prom- 
issory note  held  by  his  principal,  which  cannot  be  done. 
The  plaintiff  must  sue  as  holder,  although  he  be  only 
agent. 

We  have  not  seen  much  merit  in  this  matter,  but  we  have 
been  obliged  to  be  so  strict  heretofore  in  the  application  of 
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tlic  seventy-tliird  rule  that  we  Jo  not  feel  at  liberty  to  depart 
from  the  course  that  the'  court  has  adopted.  /'It  is  a  rule 
which  withdraws  cases  from  the  jury,  and  we  have  con- 
stantly decided,  that  all  of  the  facts  making  a  case  must  be 
aet  up  in  the  affidavit,  so  that  if  they  are  not  contradicted 
by  an  affidavit  from  the  other  side,  the  necessity  of  a  jury 
trial  is  wholly  done  away  with.  Here  we  find  that  the 
affidavit  leaves  the  plaintiff  in  the  ])ossession,  not  bi*ing  the 
holder,  of  this  note,  because  he  has  not  shown  that  he  is. 
We  feel  compelled  to  adhere  to  our  former  decisions  in  re- 
gard to  the  requisites  of  the  plaintiff's  affidavit  under  this 
seventy-third  rule,  and  must  therefore  refuse  judgment,  and 
affirm  the  judgment  of  the  court  below. 


SI 
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UnTTED  SxATiSj  rgE  OF  ALEXANDER  ET  AL., 

VS. 

JaSHUA  A.  ElTCITTE  ET  AL. 

Law;    No.  23.0r>l. 

f  Decideil  March  10,  18S4. 

\  The  Chief  Justice  nnd  Jnstices  Cox  and  Taxes  sitting. 

1.  A  suit  nmv  Ik?  maintained  in  the  name  of  the  Unite<l  States,  for  the  i 
several  legatees,  against  the  principal  and  suri»ties  on  lui  executor's  I 
it  is  not  necessary  tliat  a  sei>arate  suit  sliould  be  brought  to  the  use  irf 
iwrty  interested. 

2.  In  a  suit  ujKin  a  l)ond,  where  the  bond  is  flletl  as  a  public  reconl 
unn«»cessary  to  make  profert  of  it  in  tlie  decbi ration. 

^^  ■    3.  The  neglect  lo  make  profert  is  a  matt^T  of  form  and  not  of  substauec 
cannot  1h»  taken  advantagi>  of  on  general  deinurriT. 

4.  Tliis  court  will  nt»t  listen  to  anv  more  matters  of  form  on  demurrer; 
were  at  common  law  subject  to  s|)ecial  demurrer,  and  by  the  niles  oi 
court  all  sjKH'ial  dennim'rs  hto  virtually  al>olis]ietl. 

5.  A  d(vlarat-ion  which  states  the  facts  n^'<'es^«lry  to  lx»  stateil  to  m 
case,  is  not  demurrable  lxH?jiuse  it  contains  matters  of  evidence;  the 
is  merely  surpluRigc. 

The  Case  is  stated  in  the  opinion. 

Haxna  it  JoHXSTi>x  for  plaintiff. 

Hn;n  T.  Ta<h;art  for  defendants. 

Mr.  Justice  CV»x  delivered  the  opinion  of  the  court. 

The  case  of  the  United  States  against  Joshua  A.  Ki 
and  others,  is  a  suit  hrought  in  the  name  of  the  Ui 
States  for  the  use  of  certain  legatees,  against  the  prin< 
and  sureties,  on  an  executor's  bond.  It  is  l)ix)Ught  ti 
cover  the  sum  of"  §1,1;")  1.110,  as  a  balance  due  to  the  legi 
named  in  the  will  of  Richard  IVttit,  who  died  in  Au 
1873,  leaving  Joslina  A.  Kitcliie  and  Ijouis  W.  Ritchi 
his  executors.  Tlie  (original  declaration  was  demurre 
and  it  was  afterwartls  amended.  That  amended  declarj 
was  demurred  to,  and  that  was  again  amended,  and  the 
end  amendment,  or  third  declaration,  as  we  may  call  it 
also  demurred  to  on  two  grounds:  one  being  that  the  d 
ration  does  not  make  profert  of  the  bond  sued  on,  nor  i 
any  excuse  for  tlie  failure  to  make  profert  thereot^  and 
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othoir  that  the  declaration  contains  matters  of  evidence. 
On  "the  argument,  the  counsel  relied  on  one  ground  which 
'wrn.R  assigned  for  demurrer  to  the  original  declaration,  viz., 
tliat:  the  suit  was  brought  by  several  legatees  together,  in- 
stoffvd  of  each  legatee  suing  for  himself;  the  i>08ition  being, 
til  fit.  although  the  suit  was  brought  in  the  name  of  the 
XJxziited  States  for  the  use  of  parties  interested,  yet  each  party 
iri  t  crested  must -sue  separately,  just  as  he  would  have  to  do 
if  l^e  could  sue  in  his  own  name. 

le  precedents  have  sanctioned  this  form  of  suit.     In  the 

of  Maddox  vs.  The  State,   in  4   Harris   &    John.,   we 

fi  rid   that  the  suit  was  brought  on  an  administrator's  bond, 

^  ri     tlie  name  of  the  State,  for  the  use  of  the  executor  of  one 

^>^'  trlie  deceased  distributees,  and  of  all  the  surviving  dis- 

■^^'iljxitees.     There  was  no  point  made  about  it,  and  the  thing 

acquiesced  in,  and,  sub  fiilentio,  approved.     We  find  a 

iii^ilar  case — that  of  U.  S.,  use  of,  &c.,   r^.  John  Rose,  in 

Oi-ffinch  C.  C.  R.,  567 — where  no  objection  was  made  to  the 

i"ixi  ol'the  suit.     Another  is  the  case  of  U.  S.,  use  of  Mackey, 

'*-"^-     CJ^oxe,  in  18  Howard,  1.'.  >S.,  where  the  suit   was  brought 

^^^'       the   use  of   the  administrator  of  the  domicile,  in  the 

^lio  rokee  Nation,  and  also  of  the  distributees  entitled  to  the 

^^tsxte  of  the  deceased.     And  so  far  as  tliat  point  was  con- 

^^^^■^cjd,  it  was  sustained;  there  were  no  objections  made  on 

**^*^"t:     ground  at  all.     We  do  not  think,  tlierefore,  the  first 

^^\|  ^* <:?tion  to  the  suit  could  be  sustained. 

J-^lie  next  one  to  be  noticed  is  the  omission  to  make  profert 

^*    t^l  ae  executor's  bond.     The  answer  to  tliat  bv  c(nmsel  was, 

^**' "^^     in  the  same  case  alreadv  referred  to- -of  Maddox   vs. 

■'^^^     State — and  in  several   casus   rei'erred  to,  it  Jias  been 

^^^cied  that  where  the  bond  is  filed  as  a  jHiblic  record,  it  is 

^"'^ '^  <^?cossarv  to  make  profert  of  it  in  the  declaration.     We 

/^^'■"^k  this  is  a  sufficient  answer.     l>ut  in  addition  to  that, 

^^     neglect  to  make  profert  is  a  niatter  of  form  and  not  of 

*    ^^taii(^,  and  it  could   not   be  taken  advantage  of  on   a 

B^O  f2ral  demurrer,  as  onlv  matters  of  substance  can  be.     A\"e 

^^^^xaire  a  demurrer  to  be  for  matter  of  substance.     We  do 

*^^t  listen  to  any  mere  matters  of  form  on  demurrer.     Tliey 
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were,  at  common  law,  subject  to  special  demurrer,  and  by 
our  rules  we  have  virtually  abolished  all  special  demurrers. 

Another  objection  was,  that  the  declaration  contained 
matters  of  evidence.  If  it  stated  nothing  else  but  matters 
of  evidence,  it  would  be  bad  on  general  demurrer.  But  we 
find,  on  inspection,  that  it  states  the  facts  necessary  to  be 
stated  to  make  a  case.  It  states  the  receipt  of  money  by  the 
defendants,  their  obligation  to  pay,  and  their  refusal  to  pay, 
and  it  simply  adds:  "Although  often  requested  so  to  do," 
and  "  Though  directed  by  the  Supreme  Court  of  the  District 
of  Columbia,  holding  a  special  term  for  the  transaction  of 
public  business,  to  pay  over  said  sum  of  money  as  follows," 
giving  diflferent  sums,  etc.  Now,  that  may  be  a  mere  matter 
of  evidence,  but  it  is  simply  surplusage,  and  we  do  not  think 
it  is  sufficient  ground  for  general  demurrer  to  the  declura- 
tion. 

The  demurrer  was  sustained  below,  and  we  reverse  the 
judgment  on  that  ground. 
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Georob  Maulsby  v8,  Jamb^  W.  Barker. 

Law.    No.  24,595. 

f  Decided   March  10, 1884. 

i  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

1 .  Where  a  bill  of  exceptions  contains  all  the  evidence  offered  in  the  court 
below,  this  court  may  treat  it  as  a  case  stated. 

2.  Where  the  defaulting  owner  of  proiierty  covered  by  a  deed  of  trust  given 
to  flccure  the  payment  of  a  debt,  agrees  thiit  the  advertisement  of  sale  may 
be  for  a  shorter  period  than  that  expressed  in  the  deed,  he  is  estopped  from 
afterwards  objecting  that  the  x>n> vision  made  in  the  deed  as  to  advertising 
was  not  followed. 

3.  Qucere,  Whether,  if,  before  the  occurrence  of  the  day  of  sale  appointed 
by  the  original  advertis^ement,  tlio  day  of  sale  is  changed  to  a  later  day,  the 
property  must  bo  readvcrtiscd  for  the  whole  ()eriod  mentioned  in  the  deed. 

STATEMENT    OF    THE    CASE. 

This  was  an  action  of  ejectment  for  the  recovery  of  part 
of  lot  numbered  5  in  square  numbered  453.  The  defendant, 
Barker,  had  borrowed  of  the  plaintiff  ten  thousand  dollars, 
to  secure  the  repayment  of  which  he  executed  a  deed  of 
trust  conveying  the  premises  to  Ashford  and  Mitchell,  and 
providing,  in  case  of  default  in  tlie  payment  of  the  debt,  for 
a  sale  upon  a  notice  by  advertisement  inserted  in  one  or 
more  newspapers  printed  in  the  city  of  Wasliington,  three 
times  a  week  for  at  least  three  successive  weeks,  and  pro- 
viding also  '^  that  any  sale  under  this  trust  may  be  repeated 
or  postponed  from  time  to  time,  as  to  the  said  trustees  or 
trustee  acting  shall  seem  most  for  the  interest  of  all  parties 
concerned/" 

The  trustees,  in  pursuance  of  this  provision,  advertised 
the  property  as  follows : 

'^Trustees'  sale  of  valuable  real  estate  on  the  north  side 
of  H  street  north,  between  Sixth  and  Seventh  streets  west, 
at  auction. 

"By  virtue  of  a  deed  of  trust  to  the  undersigned,  bearing 
date  March  2, 1874,  and  duly  recorded  in  Liber  No.  743,  folio 
461,  et  «cg.,  of  the  land  records  of  the  District  of  Columbia,  and 
at  request  of  the  party  thereby  secured,  we  will  expose  to 
public  salCi  in  front  of   the   premises,   on  Monday^  March 
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twenty-sixth^  A,  D.  1883,  at  5  odochp,  m.,  the  following  parcel 
of  ground,  viz.:  Part  of  lot  five  (5),  in  square  (453)  four 
hundred  and  fifty-three,  in  Washington  city,  D.  C,  beginning 
for  the  same  at  the  southeast  corner  of  said  lot  and  running 
thence  west  forty-two  (42)  feet ;  thence  north  132  feet  10  J 
inches  to  a  public  alley ;  thence  east  forty-two  (42)  feet;  and 
thence  south  to  the  point  of  beginning,  with  all  the  im- 
provements thereon. 

"  Terms  of  sale :  One-third  cash,  balance  in  one  and  two 
years,  in  equal  payments,  with  interest  from  day  of  sale, 
and  secured,  or  all  cash  at  purchaser's  option.  A  deposit  of 
$200  will  be  required  at  the  sale,  and  if  terms  are  not  com- 
plied with  within  five  days  from  date  of  sale,  the  trustees  re- 
serve the  right  to  sell  the  property  at  the  risk  and  cost  of 
the  defaulting  purchaser,  on  five  days'  notice  in  the  Even- 
ing Star ;  conveyancing  at  purchaser's  cost. 

"Maiilon  Ashford, 
"John  T.  Mitchell. 

"  Mh  6-d4t&eo&ds.  Trustees. 

"At  request  of  those  interested,  above  sale  is  postponed 
to  Monday,  April  ninth,  1883,  same  hour  and  place. 

"  AsHFORD  &  Mitchell, 

"Mh24-31&Ap7-9.  Ih^fees." 

The  sale  then  took  place  on  the  9th  day  of  April,  as  ad- 
vertised, and  the  defendant,  refusing  to  vacate  the  premises, 
this  action  of  ejectment  was  broughJLbj^the  purchaser. 

On  the  trial,  Mahlon  Ashford,  one  oftlft  trustees,  testi- 
fied that  the  sale  of  the  premises  was  made  by  himself  and 
Mitcliell,  trustees,  on  the  9th  day  of  April,  1883,  in  com- 
pliance with  the  terms  of  the  trust  deed ;  that  the  sale  of 
the  j)remises  was  advertised  in  the  Star  on  the  6th  day  of 
Marcli,  to  t^ke  place  on  .the  26th  day  of  March,  1883;  that 
on  the  24th  day  of  March,  1883,  the  defendant  called  to  see 
him,  and  informed  him  that  he  hoped  to  be  able  to  settle  the 
matter  by  the  9th  of  April,  1883,  and  requested  him  not  to 
sell  on  the  26th  of  March,  as  advertised ;  and  that  at  such 
request  of  the  defendant  the  property  was  not  offered  for 
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sale,  as  advertised,  on  the  26th  day  of  March,  1883  ;  that 
there  was  no  meeting  at  the  place  of  sale,  and  adjournment 
there  made  of  the  sale  to  the  9th  day  of  April,  1883,  but  that 
in  the  issue  of  tlie  Star  of  the  24th  day  of  March,  1883, 
there  was  added  to  the  original  advertisement  of  sale  a  no- 
tice that  the  sale  was  postponed  to  Monday,  the  9th  day  of 
April,  1883,  same  hour  and  place. 

After  further  evidence  as  to  the  rental  value  of  the  prop- 
erty, the  case  was  closed;  whereupon  the  court  directed  the 
jury  to  find  a  verdict  in  favor  of  the  plaintiff  for  the  posses- 
sion and  for  such  damages  as  they  thought  proved  by  the 
evidence.  They  rendered  accordingly  a  verdict  for  the 
possession,  and  damages  for  the  detention  at  the  rate  of  $40 
per  month. 

The  case  then  came  to  the  General  Term  on  a  motion  for 
a  new  trial,  on  the  exception  to  the  ruling  of  the  court  in 
instructing  the  jury  to  find  for.  the  plaintifi: 

The  bill  of  exceptions  embodied  all  the  testimony,  which 
was  substantially  iis  stated  above. 

H.  E.  Davis  for  plaintifi; 

H.  0.  Claughton  for  defendant 

The  proof  in  this  case  is  as  follows: 

The  deed  of  trust  prescribed  the  manner  in  which  the  sale 
should  be  made,  including  the  period  during  which  the  sale 
should  be  advertised,  and  the  number  of  times  the  notice 
should  be  published,  to  wit,  for  the  period  of  three  weeks, 
and  notice  to  be  published  at  least  three  times  a  week 
during  that  period. 

The  sale  was  advertised  to  take  place  on  the  26th  day  of 
March,  1883.  On  tha  24th  day  of  Marcli,  the  defendant 
stated  to  one  of  the  trustees  that  he  expected  to  be  a])le  to 
arrange  the  matter  on  the  9th  of  April,  and  requested  that 
sale  should  not  be  made  on  the  26th  of  March. 

In  the  paper  of  date  the  24th  of  March,  the  sale  was  post- 
poned till  the  9th  of  April,  and  the  notice  was  published 
only  four  times  between  the  24th  of  March  and  the  9tli  of 
April — a  period  of  sixteen  days. 
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The  law^  as  applicable  to  the  fsLcta  thus  proved^  is  as  fol 
lows: 

1.  When  the  sale  docs  not  take  place  on  the  day  appointee 
for  any  good  reason,  the  trustee  at  the  place  and  time  ma; 
adjourn  the  sale,  for  a  period  shorter  than  that  named  ii 
the  deed ;  but  in  such  case,  the  notices  must  be  given  durinj 
that  period,  in  accordance  with  the  provisions  of  the  deei 
Eichards  vs.  Holmes,  18  How.,  143 ;  Jackson  vs.  Clark, 
Johns.,  217 ;  Perry  on  Trusts,  sec.  602  a. 

2.  If  the  day  of  sale  is  changed  before  the  time  appointe< 
in  the  original  advertisement,  then  it  must  be  readvertise< 
for  the  whole  of  the  period,  in  accordance  with  the  terms  o 
the  deed.     Bennett  vs.  Brendap,  8  Minn.,  385. 

In  this  case  the  time  was  changed  before  the  day  of  sale 
and  the  notice  of  sale  should  have  been  for  the  period  name< 
in  the  deed,  and  in  the  manner  prescribed  by  the  deed. 

If  the  evidence  tended  to-  prove  that  the  defendant  con 
sented  that  the  sale  should  take  place  on  the  9th  of  Apri] 
which  is  denied,  even  then,  though  the  period  of  advertise 
ment  was  shortened,  there  was  no  change  in  the  number  c 
times  the  notice  should  be  published  weekly. 

The  new  period  was  sixteen  days,  and  there  were  onl; 
four  publications  of  notice  during  that  time,  when  ther 
should  have  been  at  least  seven  out. 

The  distinction  between  the  case  of  an  adjournment  on  th 
day  of  sale  and  a  postponement  before  the  sale  is  evideni 
In  the  first  case,  the  sale  is  advertised  for  the  period  name< 
in  the  deed,  and  the  adjournment  is  only  a  prolongation  o 
that  period. 

In  the  second  case,  after  postponement  is  made,  before  th 
expiration  of  the  period,  and  for  a  shorter  time,  then  ther 
never  was  a  notice  of  the  day  of  sale  for  the  period  prescribe- 
by  the  deed. 

In  this  case,  even  if  it  could  be  presumed  from  the  ev: 
dence  that  the  period  was  shortened  by  consent  of  th 
defendant,  there  is  no  evidence  proving  or  tending  to  prov 
that  he  consented  that  the  notice  should  be  published  lee 
frequently  than  three  times  a  week. 
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Mr.    Justice  Jawsr,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  contended  that  tlie  advertisement  of  the  proposed 
Bale  should  have  followed  tlie  provisions  of  the  deed  of  trust 
for  the  original  advertisement,  namely,  for  tliree  weeks, 
tliree  times  a  week,  whereas  it  w^as  published  only  from  the 
24  til  of  March  to  the  Uth  of  April,  and  consequently  the  sale 
having  been  made  without  following  the  provisions  of  the 
trust,  it  was  absolutely  void  and  gave  no  title  whereon  to 
*5iipport  an  action  of  ejectment  by  the  purchaser.  A  number 
of  authorities  were  cited  by  defendant's  counsel,  to  the  effect 
that  where  the  power  prescribed  in  the  deed  of  trust  is  not 
*ol  lowed,  the  sale  is  void. 

ArVe  do  not  regard  that  point  as  material  in  this  case,  and 
there  is,  therefore,  no  necessity  to  decide  it,  for,  whatever 
iiiay  be  the  law  in  tluit  respect,  we  have  given  weight  to  a 
circumstance  which  takes  the  case  out  of  that  discussion, 
appears  from  the  testimony,  which  is  very  brief,  that  the 
<lotendant,  when  the  property  was  about  to  be  sold,  called 
^poii  one  of  the  trustees,  and  informed  him  that  he  would 
^<^  able  to  settle  the  matter  by  the  0th  of  April. 

All  the  evidence  offered  in  the  cas(;  is  set  out  in  the  bill 
^*  ^*xccptions,  and  we  are,  therefore,  authorized  to  treat  it  as 
*  cane  stated.     We  think  that,  upon  tlie  wliole  cuse,  the  sug- 
S^stion  of  the  defendant  was  tliat  the  trustees  should  wait 
^ntil  the  9th  of  April,  and  then  if  he  did  not  make  the  ])ro- 
^ision  for  the  debt  which   he  ]io|kmI  to  do,  the  sale  should 
^ke    place  on  that  day.     Clearly,  where   the  owner  of  the 
P^^I>€>rty  agrees  that  the  advertisement  may  be  for  a  shorter 
P®i"iod  than  that  expressed  in  the  deed,  he  is  estopped  from 
*^ttiiig  up  the  objection  that  tlie  provision  made  in  the^deed 
*5^  to  advertising  was  not  followed. 
J  I    His  defence  is  an  equitable  oile,  which  he  is  allowed  tol 
A  iKiaJc^  in  an  action  of  ejectment,  although  the  plaintifl'  must  / 
^•no^a  legal  title.     But  he  has  no  equitable  defence  against 
*^^    plaintiff's  taking  possession,  if  he  himself  authorizc»d 
^  ^"^^  truBtees  to  postpone  the  sale  less  than  three  weeks,  and 
22 
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to  advertise  accordingly.     The  judgment  must  therefore  be 
affirmed. 


William  Thomson  &  Bro. 

vs. 
Benjamin  F.  Beveridge. 

f  Decided  March  17,  1884. 

\  The  Chief  Justice  aod  Justices  Cox  aod  James  sitting?. 

Law.    No.  7,332. 

AJi.  fa,  cannot  issue  on  a  judgment  of  this  court  after  twelve  jears  have 
elapsed  since  the  last  proceeding  taken  to  enforce  the  judgment. 

The  Case  is  stated  in  the  opinion. 

Carusi  &  Miller  and  Francis  Miller  for  plaintifil 
Leon  Tobriner  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  plaintijBFs,  on  the  6th  of  June,  1870,  brought  suit  in 
this  court  against  the  defendant,  and  on  the  Ist  of  March, 
1871,  recovered  a  judgment  for  $178,  with  interest  and  costs. 
On  the  11th  of  May,  1871,  some  two  months  after  the  ren- 
dition of  the  judgment  a  writ  of  ^.  fa.  was  issued,  which, 
on  the  11th  of  July,  1871,  was  returned  nttUa  bonct.  On 
the  3d  of  September,  1883,  which  was  a  little  more  than 
twelve  years  after  the  return  of  nulla  bona,  at  the  instance 
of  the  plaintiflp,  continuances  were  entered  upon  the  docket 
from  the  date  of  the  last  return  up  to  the  date  in  question, 
and  a  new  Jl,  fa.  was  issued  on  the  judgment,  which  was 
levied  upon  the  lands  of  the  defendant.  He,  thereupon,  on 
the  Ist  of  November,  1883,  filed  his  motion  to  quash  the 
writ,  and  on  the  24th  of  that  month  the  court  below  granted 
the  motion,  from  which  action  an  appeal  was  taken  to  this 
court. 

The  ruling  of  the  court  below  was  founded  upon  the  act 
of  assembly  of  Maryland  of  1715,  chap.  23,  sec.  6,  which  is 
in  the  following  words: 

"No  bill,  bond,  judgment,  recognizance,  statute  merchant 
or  of  the  staple,  or  other  specialty  whatsoever,  except  such 
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as  shall  be  taken  in  the  name  or  for  the  use  of  our  sovei-eign 
loixi  the  king,  his  heirs  and  successors,  shall  be  good  and 
pleadable,  or  admitted  in  evidence,  against  any  person  or 
persons  in  this  province,  after  the  principal  debtor  and  cred- 
itor have  been  both  dead  twelve  years,  or  the  debt  or  thing 
in  action  above  twelve  years  standing." 

On  the  part  of  the  plaintiff,  on  the  other  hand,  it  is 
maintained  that  this  is  simply  a  statute  of  limitations 
''^liicli  bars  a  prosecution  of  any  action  upon  a  judgment 
after  the  expiration  of  twelve  years,  but  does  not  prevent 
the  entering  up  of  continuances  and  the  issue  of  new  exe- 
cutions after  that  time. 

This  is  an  interesting  question  of  practice,  and  it  is  very 
remarkable  that  it  has  never  been  decided  by  this  court, 
^^  by  the  court  of  appeals  of  Maryland,  nor  has  the  question 
^ver  been  disposed  of,  in  this  shape,  in  any  of  the  reported 
wcisions  of  the  old  circuit  court  of  this  District. 

A.t  common  law,  as  we  are  all  well  advised,  the  act  of 
l^nxitations  of  James  I,  did  not  apply  either  to  judgments 
^^  specialties,  and  the  defendant  had  no  protection  against 
^^seasonable  attempts  to  enforce  a  judgment  or  specialty 
othei  than  the  common  law  presumption  of  satisfaction  af- 
^^  the  lapse  of  twenty  years,  which  presumption,  however, 
liable  to  be  rebutted. 

e  are  also  familiar  with  the  rule  that  at  common  law, 

••ftejr  the  expiration  of  a  year  and  a  day  from  the  date  of 

judgment,  if  no  execution  had  been  issued,  none  could  is- 

'^©,  and  the  remedy  was  by  an  action  of  debt  on  the  judg- 

^^lit.    By  virtue  of  13  Edward  I,  chap.  45,  a  party  had  a 

^Klxt  to  revive  a  judgment  by  a  set,  fa.y  and  have  execution 

^pon  it     But  if  he  issued  the  execution  within  a  year  and 

^  ^^y,  the  judgment  was  good  for  that  time,  and  he  might 

iBane  a  new  execution  within  the  second  year  and  a  day,  and 

^o  Oil  ad  ir^nitum,  and  in  that  way  keep  the  judgment  alive 

^*^de finitely,  or  he  might  issue  his  execution  within  a  year 

^^d  a  day,  have  it  returned  nulla  hona^  and  thereafter  enter 

^ixtinnances  on  the  docket  from  term  to  term,  and  take  out 

^^ecution  anew.     Then  the  practice  came  to  be  that  an  exe- 
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cution  could  issue  at  any  indefinite  time  after  the  judgment, 
when  one  was  originally  issued  within  a  year  and  a  day 
and  returned,  and  the  continuances  could  be  entered  upon 
the  roll  of  the  court  even  after  the  issue  of  the  writ.  This 
condition  of  the  common  law  obtained  in  the  State  of  Mary- 
land, and  was  derived  from  Maryland  by  us,  qualified,  how- 
ever, by  the  act  of  assembly  in  question. 

In  the  case  of  Mulliken  vs.  Duvall,  7  Gill  &  Johnson,  355, 
it  was  decided  that  where  an  execution  had  been  issued  and 
returned,  aud  some  time  afterwards,  after  the  expiration  of 
twelve  years  from  the  date  of  the  judgment,  a  sci.  fa,  was 
issued  to  revive  the  judgment,  the  sci.  fa.  could  not  be  issued 
after  the  expiration  of  the  twelve  years;  that  it  was  barred 
bv  the  act,  and  that  tlie  twelve  years  in  that  case  must  count 
from  the  date  of  the  judgment,  notwithstanding  a  writ  had 
been  issued  and  returned.  The  court  departed  from  that, 
however,  afterwards,  as  we  shall  see. 

In  the  case  of  Hazelhurst  vs.  Morris,  28  Maryland,  74,  it 
was  held  that : 

"  Where  a  i^arty  institutes  a  suit  and  the  summons  proves 
ineffectual  to  bring  the  defendant  into  court,  and  is  returned 
by  the  sheriff,  in  order  to  keep  tlie  suit  alive,  the  summons 
must  be  regularly  renewed  from  term  to  term,  until  the 
defendant  is  taken.  And  the  plaintiff  cannot  enter  contin- 
uances on  tlie  record  without  renewing  the  writ  from  term 
to  term,  according  to  the  i»ractice  ef  Maryland." 

This  decision  applied  merely  to  original  process,  not  judi- 
cial process,  and  it  is  only  pertinent  to  this  case,  so  far  as  it 
treats  of  entering  up  continuances  on  the  record. 

A  recent  case  on  tlic  subject  is  that  of  the  Hagerstown 
Bank  vs.  Thomas  ct  uL,  ^55  Maryland,  511,  in  which  it  is 
held,  that  by  issuing  n  fi.  fa.  within  three  years  from  the 
date  of  judgment — the  term  of  three  years  being  substituted 
bv  a  Jlarvlaiid  statute  for  the  one  vear  and  a  day  at  com- 
mon  law-  -and  renewing  from  term  to  term,  the  writ  never 
being  ac^tually  delivered  to  the  sherifl',  but  simply  ordered 
to  lie,  in  the  first  instance,  and  at  each  succeeding  term,  the 
judgment  may  be  ke])t  operative  and  alive  for  an  indefinite 
time. 
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In  the  old  Circuit  Court,  the  earHest  case  was  Johnson 
V8.  Glover,  2  Cranch's  C.  C,  678.  In  that  case,  in  April,  1823, 
an  execution  was  issued  and  returned,  and  then  an  alias  Ji, 
fa,  was  returned  to  December,  1824.  That  was  a  case  in 
which  there  was  no  question  about  the  application  of  the 
act  of  1715,  since  the  Ji,  fa.  was  issued  within  two  years  of 
the  date  of  judgment. 

In  the  same  volume  is  found  the  case  of  Riggs  &  Gaither 
V8,  Barrow.  There  the  judgment  was  rendered  14th  of 
January,  1820,  and  the  following  December  a  f.  fa,  was 
issued  and  returned  nvlla  })ona.  Then,  October  23,  1823,  a 
Ji,  fa,  was  issued  and  returned  levied ;  that  is  to  say,  less 
than  two  years  after  the  issue  of  the  first  Ji.  fa,  and  its 
return,  another  fi.  fa.  was  issued  and  levied.  There  the 
court  says  that : 

"  Where  an  execution  has  been  issued  within  the  vear  and 
a  day,  and  shall  have  been  returned  by  the  marshal,  it  is 
not  necessary  to  renew  the  execution  i'rom  year  to  year,  to 
keep  alive  the  judgment,  but  the  plaintiff  may  have  a  new 
execution  at  any  time  without  asci.fa.  But  where  an  execu- 
tion is  ordered  to  be  made  out  and  lie  in  the  clerk's  office, 
and  shall  not  have  been  delivered  to  the  marshal,  and 
returned,  the  order  for  the  renewal  of  the  execution  must 
be  made  within  the  year  and  day  aiter  the  last  order  for 
renewal,  or  the  judgment  must  be  revived  by  soi.fa." 

The  next  case  is  that  of  Ott'e  Administrator  vs.  Thomas 
Murray,  3  Cranch  C.  C,  323.  There  a  judgment  was 
entered  on  the  9th  of  January,  1824 ;  f.  fa.  was  issued,  to 
lie,  returnable  at  the  April  term,  1824.  In  September,  1826, 
another^. /a.  issued,  and  was  returned  ludla  bona.  In  1828, 
two  years  afterwards,  another  f.  fa.  was  issued,  returnable 
to  the  May  term  of  that  year.     The  court  there  said : 

"An  execution  taken  out  and  ordered  to  lie  in  the  office 
ia  sufficient  to  keep  the  judgment  alive  for  one  year ;  and  if 
within  the  year  and  day  thereafter  another  execution  be 
taken  out  in  like  manner,  to  lie  in  tlie  office,  it  will  keep 
alive  the  judgment  for  another  year ;  and  so  from  year  to 
year ;  and  SLji.fa.  taken  out  within  the  last  year  and  a  day 
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and  put  into  the  marshal's  hands,  may  be  executed,  and  if 
returned  nuUa  bona,  a  new  execution  may  at  any  time  there' 
after  be  taken  out  without  8ci,/a,,  according  to  the  opinion  of 
the  court  in  Riggs  &  Gaither  vs.  Barrow,  at  May  term,  1826." 

The  last  case  was  that  of  Digges  vs.  Eliason,  4  Cranch  C. 
C,  619.  There  the  judgment  was  rendered  in  June,  1820. 
In  December,  1826,  the  judgment  was  revived  by  «oi.  fa. 
Then,  on  March  14,  1838,  which  was  a  little  less  than  twelve 
years  after  the  judgment  was  revived,  there  was  a  new  set, 
fa.  issued,  and  the  court  held  that  set,  fa.  issued  within 
twelve  years  after  the  judgment  on  the  former  8ci,/a.y  though 
nearly  eighteen  years  after  the  date  of  original  judgment, 
was  good;  so  that  the  plea  of  the  statute  of  Maryland  of 
1715  was  not  sustained. 

It  will  be  observed,  that  in  the  two  next  preceding  cases  the 
court  used  the  expression,  "  may  at  any  time  thereafter  take 
out  a  writ."  The  court  was  citing  the  language  of  the  old 
English  books,  especially  Tidd's  Practice.  But,  of  course, 
the  expression  is  to  be  restrained  to  the  facts  of  each 
particular  case.  In  all  these  cases  the  new  writ  was 
issued  far  within  the  period  of  limitations.  It  is  not 
necessary,  therefore,  to  hold  this  language  to  mean 
anything  more  than  that  the  newwrit  may  be  is- 
sued at  any  time  while  the  judgment  is  still  in  force 
and  of  undisputed  validity.  It  certainly  cannot  be  cited 
as  authori  ty  for  the  position  that,  after  the  twelve  years, 
the  fi.fa,  may  at  anij  time  be  taken  out.  In  this  last  case, 
the  court  discussed  the  question  whether  the  period  of  twelve 
years  is  to  be  computed  from  the  date  of  judgment,  or  from 
some  other  date,  and  the  conclusion  arrived  at  is  announced 
by  Judge  Cranch  as  follows : 

"  Twdve  years  standing  means  standing  without  any  pro- 
ceeding toward  enforcing  payment."     4  Cranch  C.  C,  622. 

So  that  if  a  writ  was  issued  and  returned,  or  if  it  was 
renewed  from  year  to  year,  the.  twelve  years  would  count 
from  the  last  act  done  towards  enforcing  payment  of  hi» 
judgment,  the  return  in  one  case  and  the  issue  in  the  others 
and  would  not  count,  tlierefore,  from  the  date  of  judgment* 
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The  present  proceeding  of  Ji.  fa,  took  place  more  than 
twelve  years  after  the  date  of  the  last  return.  It  is  said  that 
the  old  circuit  court  of  this  District  decided  such  a  case  in 
favor  of  the  plaintiff,  which  is  not  reported  (Tretler  vs. 
Mayo),  and  is  brought  to  our  knowledge  only  through 
counsel  engaged  in  the  case,  and  from  one  judge  of  that 
court.  We  are  not  advised,  however,  what  reasons  governed 
the  court  in  its  decision,  nor  whether  the  same  reasoning 
governed  all  the  judges,  nor  how  decided  they  were,  and  we 
do  not  think  we  ought  to  be  hampered  by  their  opinion, 
whatever  respect  we  may  have  for  it.  It  is  a  new  question 
here,  and  in  the  condition  of  the  authorities  we  have  nothing 
to  guide  us  except  the  language  of  the  statute  and  its  mani- 
fest object.     The  language  is : 

"No bill,  bond,  judgment,  recognizance,  statute  merchant, 
or  of  the  staple,  or  other  specialty  whatsoever,  except,  &c., 
shall  be  good  and  pleadable,  or  admitted  in  evidence,  against 
any  person  or  persons  in  this  province  after  *  *  *  the 
debt  or  thing  in  action  is  above  twelve  years  standing." 

The  first  section  of  the  act,  like  the  Statute  of  Limitations 
of  James  I,  simply  bars  the  prosecution  of  an  action  after 
the  designated  time;  but  this  section  6,  in  relation  to  bonds, 
&c.,  says  that  they  shall  not  be  good  and  pleadable  or 
admitted  in  evidence.  Of  course  a  bill,  which  means  a  single 
bill,  or  a  bond,  or  any  other  specialty,  which  is  neither 
good  nor  pleadable,  nor  admissible*  in  evidence,  is  simply  a 
nullity.  The  cause  of  action  is  entirely  destroyed.  Can  it 
suggest  itself  to  anybody  that  a  discrimination  was  intended 
to  be  made  between  a  specialty  and  a  judgment  which  are 
both  dealt  with  in  the  same  section  and  the  same  language  ? 
It  must  be  conceded  that  none  is  intended,  so  far  as  actions 
are  concerned.  It  is  admitted  that  after  the  expiration  of 
twelve  years — that  is,  after  the  judgment  shall  have  been  of 
twelve  years  standing — no  action  of  debt  on  it  can  be  brought 
by  the  plaintiff,  nor  any  set,  fa,  be  issued  upon  it.  The  lat- 
ter is  decided  in  the  case  of  Mulliken  vs,  Duvall,  7  Gill  & 
Johnson,  355,  before  referred  to.  But  the  plaintiff  says? 
although  the  judgment  is  not  good  and  pleadable  after  the 
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expiration  of  this  time,  it  may  be  good  though  not  pleadable ; 
that  it  may  be  good  for  the  purpose  of  issuing  execution 
upon  it;  that  the  act  of  limitation  does  not  bar  executions, 
but  merely  bars  suits.  There  is  an  obvious  error  in  this,  at 
least  to  the  extent  to  which  the  proposition  is  attempted  to 
be  maintained.  It  is  admitted  and  decided  that  a  »yi  fa. 
cannot  issue  after  the  expiration  of  twelve  years.  The  very 
object  of  ad,  fa.  is  to  issue  execution,  and  therefore  execu- 
tions, in  that  form  of  proceeding,  at  least,  are  barred  by  the 
statute.  Can  it  be  supposed  that  the  legislature,  while 
intending  to  bar  actions  of  debt  and  sci/a,  on  the  judgment} 
yet  intentionally  omitted  the  case  of  entering  up  continu- 
ances and  issuing  execution  without  any  judicial  proceeding? 

We  hardly  think  it  was  intended  by  the  legislature,  and 
we  think  the  plaintiff  is  in  error  in  supposing  that  he  c*n 
get  along  with  his  judgment  without  ever  having  to  plead 
it  or  give  it  in  evidence.  The  defendant  may  put  the  plain- 
tiff on  the  defensive,  by  an  action  for  trespass,  by  injunction: 
by  motion  to  quash.  In  such  cases  the  judgment  would 
have  to  be  pleaded  or  offered  in  evidence.  So  tliat,  for  all 
practical  j)urpo8e8,  if  a  judgment  is  not  good  and  pleadable, 
it  is  not  good  for  any  i)urpose.  Suppose  a  statute  to  provide 
that  a  mortgage  should  not  Ih)  good  and  pleadable,  or  admit- 
ted in  evidence,  after  tlie  expiration  of  twenty  years,  and  the 
defendant  should  undertake  to  sell  under  the  mortgage 
without  invoking  tlie  aid  of  the  court,  would  the  court  heed 
the  suggestion,  in  answer  to  a  bill  for  an  injunction,  that 
although  the  mortgage  was  not  good  and  pleadable,  or  to  b( 
admitted  in  evidence,  yet  it  could  be  enforced  by  sale  ?  We 
hardly  think  so. 

Our  conclusion,  therefore,  is,  that  the  judgment  of  the 
defendant  cannot  be  enforced  by  the  issue  of  a  Ji.  fa.y  aftei 
twelve  years  have  elapsed  from  the  hist  proceeding  taken  t< 
enforce  the  judgment,  and  that  the  court  below  was  right 
therefore,  in  sustaining  the  motion  to  quash  the  executioi 
issued  in  this  case. 
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Asa  p.  Knight  vs.  Samuel  S.  Blackford. 

Law.    No.  23,069. 

(  Decided  March  17,  1884. 

1  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

*  •  W'or^g  which  do  not  disparage  the  character  of  the  plaintiff  are  not  ac- 
tioiM^i^ie^  although  special  damage  flow  from  the  uttering  of  them. 

*•  ^y^^re  A  tells  B  that  C,  a  Government  clerk,  had  spoken  disrespectfully 
of  lils  chief,  D,  and  this  coming  to  the  ears  of  D,  he  discharges  C  from 
oiUce ,  it  seems  that  the  damages  are  too  remote  to  enable  C  to  maintain 
***  *<5taon  of  slander  against  A. 


Cask  is  stated  in  the  opinion. 
■^-   Q.  HiNE  for  plaintiff. 
'^'ooiK  &  Cole  for  defendant. 

•°^^-   Justice  Cox  delivered  the  opinion  of  the  court, 

T^is  is  an  action  for  slander.     I  will  read  the  declaration : 

*  Tlie  plaintiff  sues  the  defendant  for  that,  whereas,  the 

^^fendant,  before  the  committing  of  the  grievances  by  the 

^«eudant,    as    hereinafter    stated,    had  been    for  several 

y^^ra  and  was  employed  as  a  clerk  in  the  Sixth  Auditor's 

office  of  the  Treasury  Department  of  the  United  States,  at  a 

•^lary  of  $1,600  per  annum,  and  in  that  capacity  had  be- 

*^ved   and   conducted  himself  with  industry,  civility  and 

Rpod  temper,  and  was  never  guilty  of  nor  until  the  commit- 

^^g  of  the  said  grievances  was  suspected  of  incivility  or  of 

"Peking  disrespectfully  of  his  superiors  in  office. 

'By  means  of  which  said  several  premises,  the  plaintiff 

^  deservedly  gained  the  good  opinion  of  his  neighbors, 

"^  fellow  clerks,  and  other  good  and  worthy  citizens  of  said 

*^i8trict  to  whom  he  was  known ;  and  had  not  only  gained 

wch  good  opinion,  but  had  been  able  to  support  himself  and 

"^ly  by  his  honest,  diligent  and  faithful  service  as  clerk 

^^tforesaid;  yet  the  defendant,  well  knowing  the  premises, 

out  maliciously  contriving  and  falsely  and  fraudulently  in- 

^Jiding  to  injure  the  plaintiff  in  his  standing  as  a  clerk  in 

»^^  department  aforesaid,  and  to  cause  him  to  be  removed 

tnerefrom,  and  thereby  deprive  him  of  the  means  of  support- 

23 
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ing  himself  and  family,  heretofore,  to  wit,  in  and  about  thi 
month  of  June,  1880,  at  the  city  of  Washington,  in  thi 
District  of  Columbia,  without  probable  cause,  wrongfully 
maliciously  and  injuriously  spoke  and  published  of  and  con 
cerning  the  plaintiff,  in  a  conversation  with  M.  D.  Montis 
J.  L.  Doty,  H.  A.  Cobaugh  and  others,  the  false,  scandalous 
malicious  and  defamatory  words  following,  that  is  to  say 
That  the  plaintiff  had  said  to  the  defendant,  that  the  hon 
orable  John  Sherman,  then  Secretary  of  the  Treasury  of  thi 
United  States,  had  bought  up  Sayles  J.  Bowen,  of  this  Dis 
trict,  as  a  delegate  to  the  Republican  National  Conventioi 
at  Chicago,  Illinois,  in  the  year  1880,  after  the  said  Bowei 
had  been  chosen  such  delegate ;  and  further,  that  the  honor 
able  John  Sherman,  while  Secretary  of  the  Treasury,  anc 
before  the  meeting  of  the  said  convention,  had  detailed  t 
clerk  in  the  loan  division  of  the  Treasury  Department  to  g« 
to  the  State  of  North  Carolina  for  the  purpose  of  organizin| 
'Sherman  Clubs'  in  that  State.  'That  Secretary  Shermai 
had  sent  some  of  his  clerks  down  south  with  money  to  bu; 
delegates  to  Chicago,'  thereby  meaning  that  the  plaintil 
had  accused  the  honorable  John  Sherman,  Secretary,  etc. 
with  having  resorted  to  fraudulent  and  corrupt  means  U 
secure  the  republican  nomination  for  the  Presidency  of  th 
United  States. 

"And  the  plaintiff  further  avers,  that  the  defendant,  ou 
of  personal  malice,  further  contriving  and  intending  to  im 
jure  him  as  aforesaid,  did,  in  the  conversation  aforesaid,  ma 
liciously,  and  without  probable  cause,  utter  the  false,  scan 
dalous,  defamatory  words,  following,  that  is  to  say:  Thai 
the  plaintiff  had  said  to  him,  the  defendant,  that  Mr.  Jame 
F.  Herring,  late  Deputy  Second  Auditor  of  the  Treasur 
Department  of  the  United  States,  had  assessed  money  cor 
tributions  on  clerks  in  his  office  as  the  price  of  their  promc 
tion,  with  the  knowledge  and  consent  of  E.  B.  French,  the^ 
Second  Auditor  of  the  Secretary,  and  that  Mr.  French,  whiH 
holding  said  office  of  Second  Auditor,  had  compelled  a  cler" 
in  his  office  to  purchase  for  him,  French,  a  horse  and  bugg 
as  the  price  of  his,  the  said  clerk's,  office ;  thereby  meanin 
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tli&^  the  plaintiff  had  accused  Mr.  French,  then  Second  Au- 
di t»T  of  ihe  Treasury,  and  his  deputy,  of  corruption  in  office, 
means  of  said  malicious,  false   and  defamatory  state- 
its,  the  plaintiff  was,  on  the  15th  day  of  July,  1880,  dis- 
cbcLrged  from  his  said  office,  to  his  great  damage  and  injury. 
**  And  the  plaintiff  further  avers,  that,  after  he  had  been 
unjxiBtly  removed  from  his  office  as  aforesaid,  and  being  in- 
noocnt  of  said  charges,  he  made  application  to  be  reinstated, 
d  the  defendant,  learning  of  his  efforts  in  that  behalf,  and 
t^  satisfied  with  having,  by  means  of  his  false  and  scandal- 
statements  aforesaid,  succeeded  in  causing  his  dismissal 
said  office,  but  further  contriving  and  maliciously  in- 
iding  to  injure  him,  did,  in  and  about  the  month  of  August, 
1880,  out  of  personal  malice,  and  with  a  view  to  prevent  fa- 
'V'ox^ble  action  on  the  plaintiff's  application  for  reinstate- 
nt,  reiterate  his  said  false,  scandalous  and  defamatory 
rges  in  writing,  and  filed  the  same  with  Mr.  Lamphere, 
"then  Appointment  Clerk  of  the  Treasury  Department  of  the 
XJnited  States,  and  this  had  the  effect  of  delaying  his  rein- 
st^atement. 

**  And  the  plaintiff  further  avers,  that,  after  the  defendant 
filed  the  written  statement  aforesaid,  and  while   the 
pl&intiff  was  endeavoring  to  be  reinstated  in  his  said  office, 
from  which,  in  consequence  of  said  false  statements,  he  had 
^>©en  unjustly  removed,  the  defendant,  in  conversation  with 
tbe  honorable  J.  M.  McGrew,  Sixth  Auditor  of  the  Treasury 
l^cpartment  of  the  United  States,  with  the  view  of  prevent- 
'^^e  favorable  action  on  the  plaintiff's  application  for  rein- 
statement, maliciously,  and  without  probable  cause,  spoke 
^f  aiid  concerning  the  plaintiff,  the  false,  malicious,,  scan- 
dalous and  defamatory  words  following:     "There  is  one  of 
me  clerks  in  your  office  (meaning  the  plaintiff)  who  is  cir- 
^^^^ting  reports  about  you  that  will  do  you  harm.     I  do  not 
^ut  to  make  any  trouble,  but  I  thought  you  ought  to 
™ow  it.     During  your  sickness  last  winter,  I  inquired  of 
»^itt  how  you  were,  and  he  laughed  at  me,  and  I  asked  him 
^*^y  he  laughed.     He  replied:  There  is  nothing  ails  him 
\>ue  Hon,  J.  M.  McGrew)    but  women  and  bad  whiskey; 
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meaning  thereby  that  the  plaintiff  had  accused  the  Hon« 
M.  McGrew  with  being  a  person  of  inebriate  and  lascivia 
habits.     By  means  of  said  false,  scandalous  and  defamator^' 
words,  so  spoken  as  aforesaid,  the  plaintiff's  reinstateme 
as  a  clerk  aforesaid  was  further  delayed,  to  his  great  damage 
and  injury. 

'^And  the  plaintiff  further  avers,  that  the  Hon.  Joh 
Sherman,  Secretary  of  the  Treasury  as  aforesaid,  after  con — 
sidering  the  written  statement  filed  by  the  defendant  wit! 
Mr.  Lamphere  as  aforesaid,  and  after  hearing  the  plainti 
touching  said   statements,  considered  the   same  were   no 
true,  and  thereupon,  on  the  1st  day  of  August,  1881, 
him  to  be  reinstated  as  a  clerk  in  the  Sixth  Auditor js  offi 
aforesaid." 

This  declaration  was  demurred  to,  and  the  demurrer 
sustained  on  the  following  grounds:  First,  that  the  language 
alleged  to  have  been  used  is  not  actionable ;  and,  secondly 
that  the  damages  claimed  are  too  remote.     From  the  deci 
ion  on  the  demurrer  the  plaintiff  appealed. 

We  understand  that  there  are  two  classes  of  words  tha^ 
are  slanderous;  one  class  consisting  of  words  which  are 
tionable  per  se,  and  the  other,  those  which  are  actionable  i 
it  be  shown  that  their  publication  has  occasioned  specia 
damage  to  the  plaintiff.     Words  which  impute  a  crime  thai^ 
is  punishable  criminally,  or  which  assert  that  a  party  is  un- 
fit for  his  office  or  calling  in  life,  or  which  impute  to  hi 
some  contagious  disease  that  may  cause  him  to  be  avoided^ 
are  all  words  actionable  in  themselves.     But  to  say  of 
man,  generally,  that  he  is  a  rascal,  or  a  scamp,  or  a  dishon*^ 
est  man,  is  not  actionable  unless  it  be  proved  that  som 
special  damage  resulted  from  the  use  of  the  language,  as 
for  example,  that  it  caused  him  the  loss  of  employment.    It 
special  damage  results,  then  it  is  necessary  for  the  plainti 
to  aver  and  prove  that  fact.     Actions  of  that  sort  are  callec^ 
per  quod  actions. 

In  this  case,  it  is  not  claimed  that  the  language  was 
tionable  per  se,  but  tliat  it  was  actionable  by  reason  of  tb 
special  damage  alleged  to  have  resulted  from  its  use.     I 
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these  per  quod  actions  it  is  not  only  necessary  to  show  that 
the  language  did  produce  actual  damage,  hut  it  must  ap- 
pear to  he  defamatory  and  scandalous.  This  rule,  which  is 
laid  down  in  the  text  hooks,  is  also  well  stated  in  the  case 
of  Terwilliger  v.  Wands,  17  N.  Y.,  60,  where  the  court  says: 
'^  There  must  he  some  limit  to  liability  for  words  not  ac- 
tionahle  per  ae,  both  as  to  the  words  and  the  kind  of  dam- 
ages ;  and  a  clear  and  wise  one  has  been  fixed  by  the  law. 
The  words  must  he  defamatory  in  their  nature ;  and  must 
in  fact  disparage  the  character ;  and  this  disparagement 
must  he  e>yidenced  by  some  positive  loss  arising  therefrom 
directly  and  legitimately  as  a  fair  and  natural  result.  In 
this  view  of  the  law,  words  which  do  not  degrade  the  char- 
acter do;  not  injure  it  and  cannot  occasion  loss.  In  Cook's 
Law  of  De&mation  (page  24),  it  is  said:  'In  order  to  ren- 
der the  consequence  of  words  spoken  special  damage,  the 
words  must  he  in  themselves  disparaging ;  for  if  they  be 
innocent  the  consequence  does  not  follow  naturally  from  the 
c»use.'  In  Kelly  t;«.  Partington,  5  Barn.  &  Adolph.,  645, 
which  was  an  action  for  slander,  the  words  in  the  declaration 
were:  'She  secreted  \s.  6d.  under  the  till,  stating  that  these 
are  not  times  to  be  robbed.'  It  was  alleged  as  special  dam- 
age, that  by  reason  of  the  speaking  of  the  words  a  third 
person  refused  to  take  the  plaintiff  into  service.  The  plain- 
tiff recovered  one  shilling  damages,  and  the  defendant  ob- 
tained a  rule  nisi  for  arresting  the  judgment  on  the  ground 
that  the  words,  taken  in  their  grammatical  sense,  were  not 
disparaging  to  the  plaintiff,  and,  therefore,  that  no  special 
damage  could  result  from  them.  Denman,  C.  J.,  said:  'The 
words  do  not,  of  necessity,  import  anything  injurious  to  the 
plaintiff's  character,  and  we  think  the  judgment  must  be 
arrested  unless  there  be  something  on  the  face  of  the  declara- 
tion from  which  the  court  can  clearly  see  that  the  slander- 
ous matter  alleged  is  injurious  to  the  plaintiff  Where  the 
words  are  ambiguous,  the  meaning  can  be  supplied  by  in- 
uendo;  but  that  is  not  the  case  here.  The  rule  for  arrest- 
ing the  judgment  must  therefore  be  made  absolute.'  Lit- 
tledale,  J.,  said:  '  1  cannot  agree  that  words  laudatory  of  a 
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party's  conduct  would  be  the  subject  of  an  action  if  thej 
were  followed  by  special  damage.     They  must  be  defamatory 
or  injurious   in  their   nature.     In   Comyn's  Digest,   title 
'Action  on  the  Case  for  Defamation,'  D,  730,  it  is  said  gen- 
erally that  any  words  are  actionable  by  which  the  party  ha< 
especial  damage;  but  all  the   examples  given  in    illus- 
tration of  the   rule,   are   of   words    defamatory   in   them- 
selves but    not    actionable    because    they   do   not   subjeci 
the   party  to   a  temporal   punishment.     In  all    instancei 
put,    the    words  are   injurious  to   the   reputation   of   the 
person  of  whom   they   were   spoken/     Taunton,  J.,  said 
*The    expression    ascribed   to    the   defendant,    These   an 
no  times  to  be  robbedy  seems  to  be  saying  the  times  are  m 
bad  I  must  hide  my  money.     If  Stenning  refused  to  tak< 
the  plaintiff  into  his  service  on  this  account,  he  acted  with 
out  reasonable  cause;   and,  in  order  to   make  the  wordi 
actionable,  they  must  be  such  that  special  damage  may  h 
the  fair  and  natural  result  of  them.'     Patterson,  J.,  said 
'  I  have  always  understood  that  the  special  damage  must  b 
the  natural  result  of  the  thing  done,  &c.     It  is  said  that  th( 
words  are  actionable  because  a  person,  after  hearing  them 
chose,  in  his  caprice,  to  reject  the  plaintiff  as  a  servant.     Bu 
if  the  matter  was  not  in  its  nature  defamatory,  the  rejectioi 
of  the  plaintiff  cannot  be  considered  a  natural  result  of  th 
speaking  of  the  words.     To  make  the  speaking  of  the  word 
wrongful,  they  must,  in  their  nature,  be  defamatory.     Vicar 
vs.  Wilcocks,  8  East,  1/     It  necessarily  follows  from  the  rule 
that  the  words  must  be  disparaging  to  the  cliaracter ;  tha 
the  special  damage,  to  give  an  action,  must  flow  from  die 
paraging  it.     In  the  case  last  cited,  the  plaintiff  actual! 
suffered  damage  from  the  defendant's  words  by  their  bring 
ing  her  into  disrepute.     But  the  words  were  not  calculate* 
to  produce  such  result,  and,  therefore,  the  action  would  nc 
lie." 

This  proposition  might  be  further  illustrated  by  supposin, 
that  I  should  go  to  the  Secretary  of  the  Treasury,  and  sa 
to  him  that  a  certain  clert-krftis  department  was  in  afflueo 


circumstances  and  did^t  need  office,  and  that  I,  on  the  othe 
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hand,  did  need  it;  that  the  Secretary  should  then  turn  him 
out  on  the  strength  of  that  statement,  and  put  me  in.  That 
"Would  be  a  damaging  statement  on  my  part,  and  yet  no 
action  for  slander  could  be  based  upon  it.  So  that  the  ques- 
tion which  meets  us  on  the  threshhold  of  the  case  is,  whether 
the  words  alleged  in  this  declaration  were  defamatory  and 
scandalous. 

It  will  be  observed  that  the  defendant  is  not  charged  with 
saying  anything  about  the  plaintiff's  character,  but  with 
saying  that  the  plaintiff  disparaged  somebody  else's  char- 
acter ;  that  is  to  say,  that  of  the  Secretary  of  the  Treasury, 
and  that  of  some  of  his  subordinates.  It  is  not  even  com- 
plained that  the  defendant  accused  the  plaintiff  of  false- 
hood in  making  these  charges  against  the  Secretary  and 
others.  If  they  were  true,  the  plaintiff  would  have  had  a 
right  to  make  them.  The  declaration  does  not  complain 
that  the  defendant  even  imputed  false  statements  to  the  plain- 
tiff, much  less  any  more  serious  moral  delinquency.  The 
words,  therefore,  do  not  disparage  the  character  of  the 
plaintiff  at  all,  and  we  cannot  conceive  how  an  action  can 
be  grounded  upon  allegations  that  impute  nothing  wrong* 

Independently  of  that,  there  is  another  difficulty  about 
the  case.  The  allegations,  on  the  strength  of  which  it  is 
said  that  the  plaintiff  was  removed  from  office,  were  not 
made  to  the  Secretary  of  the  Treasury,  but  to  third  persons 
whose  names  are  given  in  the  declaration,  viz.,  Montis,  Doty, 
Cobaugh  and  others.  Certainly,  the  representations  to  them 
did  not  lead  to  the  plaintiff's  dismissal  from  office,  because 
they  had  no  power  to  remove  him.  There  is  a  gap  in  the 
proof  somewhere.  Some  other  agency  must  be  brought  in 
to  connect  the  alleged  slander  with  the  removal  from  office. 
The  rule  of  law  is,  that  the  plaintiff  can  only  recover  for  the 
direct  and  immediate  consequences  of  the  acts  complained 
of.  The  dismissal  from  office  could  not  have  been  the  direct 
and  immediate  consequence  of  th«  representations  made  by 
the  defendant  to  third  persons  who  had  no  power  of  removal. 
Somebody  else  must  have  interposed  and  repeated  this  al- 
leged slander  to  the  Secretary  of  the  Treasury,  wliich  repe- 
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tition  was  the  immediate  and  proximate  cause  of  the  wrong 
complained  of.  The  authorities  are  to  the  effect  that  the 
repetition  of  slander,  if  that  leads  to  the  result,  and  not  the 
original  utterance  of  it,  is  the  immediate  and  proximate  cause 
of  the  injury.  The  case  I  already  referred  to,  Terwilliger 
V8,  Wands,  decides  that  point,  and  refers  to  a  numher  oi 
cases  in  support  of  it.  That  would  apply  to  the  representa- 
tions, on  the  strength  of  which  it  is  said  the  plaintiff  was 
removed  from  office.  The  other  representations,  that  are 
said  to  ha«re  delayed  his  reinstatement  in  office,  which 
were  made  directly  to  the  appointment  clerk  and  to  the 
Sixth  Auditor,  do  not  come  within  this  rule,  hut  all  the 
representations  complained  of  fall  short  of  heing  actionablcj 
because  they  are  not  defamatory  and  slanderous  in  their 
character. 

With  these  views  we  are  constrained  to  hold  that  the  de- 
murrer was  properly  sustained,  and  judgment  must  be  af- 
firmed. 
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J.  Saylbb  Brown  vs.  A.  P.  Clark  bt  al. 

Law.  No.  28,244. 

r  Decided  March  24,  1884. 

1  The  Chief  Justics  and  Justices  Ck)x  and  James  sittiniir. 

1*  An  afifreement  to  paj  usury  is  a  mere  nullity,  and  cannot  be  set  up  as  the 
consideration  of  an  agreement. 

2.  Defendant  had  given  a  note  drawing  ten  per  cent,  interest  per  annum. 
After  the  note  became  due,  there  was  endorsed  upon  it  the  following :  ''  It 
^  <^firieed  and  understood  between  the  parties  to  the  within  note,  that  it  is 
to  mn  at  the  rate  of  five  per  cent,  a  month."  It  was  contended  that  the 
plaintiir,  by^  agreeing  to  take  usury,  had  forfeited  his  right  to  recover  any- 
^^iiing  but  the  principal  of  the  note. 

HMy  That  the  new  agreement  to  pay  usurious  hiterest,  though  void,  did 
not  affect  the  original  contract  to  pay  legal  interest,  and  that  the  plaintiff 
^'v  therefore  entitled  to  recover  the  principal,  with  accrued  interest,  at 
^e  rate  of  ten  per  cent. 

Thb  Casb  is  stated  in  the  opinion. 
Bii>i>r^  Davk  &  Padgett  for  plaintiff. 
-^i-i-KN-  C.  Clare  for  defendants. 

^^-   Justice  Cox  delivered  the  opinion  of  the  court. 

This  action  was  brought  upon  a  promissory  note,  which 
reads  a.8  follows : 

"Washington,  AprU  1, 1876. 
^^  jointly  and  severally,  thirty  days  after  date,  promise 
^  pay  tK)  the  order  of  J.  Sayles  Brown,  $161,  payable  at  119 
oixth  s-fcreet  K  E.,  value  received,  with  interest  at  10  per 
cent  pox  annum  until  paid. 

Applbton  p.  Clark. 
Elizabeth  C.  Clare. 
Allen  C.  Clark." 

■^^^^^"beth  C.  Clark  is  the  wife  of  Apple  ton  P.  Clark,  and 
kWetx    Qi  Qi^j.^.  jg  ^Y^Q  ^^^  ^f  Appleton  P.  Clark.     On  the 

note,  ixxider  date  of  March  1,  1877,  eleven  months  after  its 
^1  "^-^ere  is  endorsed  the  followinff : 

Z*  ^B  agreed  and  understood  between  the  parties  to  the 
wu  m  note,  that  it  is  to  run  at  the  rate  of  five  per  cent,  a 

Applbton  P.  Clark." 
24 
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This  suit  was  brought  on  the  14th  of  November,  1881. 
Mrs.  Clark  pleaded  coverture,  and  judgment  was  given  in 
her  favor. 

Appleton  P.  Clark,  the  father,  allowed  the  judgment  to 
go  against  him  by  default  Allen  C.  Clark,  the  son,  pleads, 
besides  the  general  issue,  that  he  was  an  infant,  under 
twenty-one  years  of  age,  at  the  time  this  note  was  given, 
and  that  the  alleged  cause  of  action  did  not  accrue  within 
three  years  before  the  commencement  of  the  suit.  To  this 
the  plaintiflF  replies  a  new  promise,  made  within  the  three 
years  before  the  commencement  of  the  suit,  and  after  the 
defendant  became  of  age. 

At  the  trial,  two  instructions  were  asked,  to  the  refusal 
to  grant  which  exceptions  were  taken. 

The  first  instruction  asked  was: 

"The  jury  are  instructed  that  the  agreement  between  the 
plaintiff  and  Appleton  •  P.  Clark,  the  principal  maker, 
endorsed  upon  the  note  sued  on,  after  its  maturity,  released 
tlie  defendant  Allen  C.  Clark,  and  that  they  should  return  a 
verdict  in  his  favor." 

The  theory  of  this  instruction  is,  that  the  principal  debtor 
was  Appleton  P.  Clark,  the  father,  and  that  the  others  were 
sureties,  and  that  this  was  an  agreement  to  give  time  with- 
out the  consent  of  the  sureties,  which  has  the  effect  in  law 
of  discharging  the  latter.  It  is,  unquestionably,  the  rule  of 
law,  that  a  valid  agreement  to  give  time  to  the  principal 
does  discharge  the  surety,  if  made  without  the  latter's  con- 
sent. In  this  case  it  will  be  observed,  first,  that  it  is  not  at 
all  clear  what  the  relation  was  between  these  three  promisors ; 
whether  it  was  that  of  principal  and  surety,  or  they  were  all 
principals.  It  is  true  that  the  money  was  advanced  for  the 
use  of  the  fatlier.  That  is  admitted,  and  yet  the  lender  may 
have  given  credit  entirely  to  the  son,  or  he  may  have  chosen 
to  regard  them  all  as  principals,  and  not  have  been  willing 
io  accept  any  one  as  surety.  In  form,  the  note  is  that  of 
three  principals,  and  if  it  be  material,  there  ought  to  be 
something  to  make  it  evident  that  the  plaintiff  understood 
that  the  relation  of  suretyship  existed  between  Allen  and 
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his  father.  It  does  not  appear  upon  the  face  of  the  paper  at 
all.  Unless  it  be  shown  that  there  was  this  relation,  then 
the  alleged  agreement  to  give  time  would  have  no  effect,  as 
a  covenant  not  to  sue  one  of  several  principals  does  not  dis- 
charge the  others,  while  a  covenant  not  to  sue  the  principal 
does  discharge  the  surety.  But  there  was  no  agreement  to 
give  time.  The  only  thing  shown  in  that  regard  is,  that 
that  the  plaintiff  proposed  to  the  father  that  he  would  for- 
bear  pressing /or  payment  thereafter  if  interest  on  the  note  at 
the  rate  of  five  per  cent,  per  month  was  paid.  He  did  not 
agree  to  forbear  for  any  particular  time,  or  to  forbear  for  a 
reasonable  time.  We  find  in  the  books  that  an  agreement 
to  forbear  generally  is  not  even  a  consideration  for  a  new 
promise  by  the  debtor.  In  one  case,  it  was  held  that,  after 
verdict,  it  would  be  presumed  to  be  an  agreement  to  forbear 
for  a  reasonable  time,  but  the  expression,  "  to  forbear  for  a 
short  time,"  or  "  to  forbear,"  generally,  was  held  to  be  simply 
void  for  uncertainty,  and  not  of  sufficient  value  to  sustain  a 
new  promise.  The  agreement  must  be  to  forbear  for  a 
definite  time,  or,  in  terms,  for  a  reasonable  time,  at  least. 
So  that  this  agreement  simply  to  forbear  is  void  for  uncer- 
tainty. It  does  not  give  time  to  the  alleged  principal,  and, 
consequently,  would  not  have  the  effect  of  discharging  the 
surety. 

In  addition  to  that,  even  if  it  could  be  said  to  give  time, 
the  agreement  is  void  under  our  laws  against  usury.  The 
statute  provides  that  if  parties  contract  to  pay  more  than  ten 
per  cent,  interest  per  annum,  even  where  the  contract  is  in 
writing,  the  lender  shall  forfeit  the  entire  interest.  So  that, 
by  virtue  of  this  agreement,  the  lender  acquired  nothing. 
Even  if  the  interest  had  been  paid  him,  it  could  be  recovered 
back  by  suit.  The  lender  could  not  recover  a  dollar  of  it. 
There  was  no  consideration  to  him  for  the  promise  to  forbear. 
On  that  account,  the  law  would  treat  this  agreement  as  a 
mere  nullity,  and  consequently  not  available,  as  a  defence, 
to  the  surety. 

The  other  instruction  was  that : 

*'  If  the  jury  shall  find  from  the  evidence  for  the  plaintiff. 
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their  verdict  should  he  only  for  the  principal  of  the  note.' 
The  theory  of  this  instruction  is  that,  hy  virtue  of  our  law 
to  which  we  have  already  referred,  an  agreement  for  mor< 
than  legal  interest  involves  the  forfeiture  of  the  whoh 
interest  But  that  means  a  forfeiture  of  the  whole  interes 
referred  to  in  the  agreement.  Undoubtedly,  no  interes 
could  be  recovered  by  virtue  of  this  agreement  for  furthe 
time^  in  consideration  of  the  payment  of  five  per  cent.  \ 
month.  That  is  simply  void,  and  leaves  the  parties  wher 
they  were  before  the  agreement  was  made ;  and  before  th< 
agreement  was  made,  the  plaintiff  had  a  promissory  note 
payable  with  ten  per  cent,  interest,  which  was  a  legal  rati 
of  interest.  This  new  invalid  agreement  does  not  affect  th< 
original  one.  It  leaves  that  in  full  force,  and  under  that 
there  had  already  accrued  eleven  months'  interest  on  th< 
original  juromissory  note.  There  is,  therefore,  error  in  th< 
prayer,  in  asking  too  much,  and  the  court  was  right  ii 
refusing  it. 

These  are  all  the  instructions  that  were  asked,  and  we  ari 
unable  to  find  in  the  refusal  of  them  any  ground  for  reversing 
the  judgment  below.    It  is  therefore  affirmed. 
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Charles  W.  Tyler  vs.  Charles  D.  Gilmore, 

Law.    No.  23,584. 

r  Decided  March  34,  1884. 

\  The  Chief  Justicb  and  Justices  Cox  and  Jabces  sitting. 

^-  -Admissions  drawn  £rom  the  plaintiff  when  on  the  witness  stand  in  his 
O'wn  behalf,  if  they  go  to  the  foundation  of  his  case,  are  pertinent  to  the 
issue,  no  matter  what  the  form  of  the  pleadings  may  be. 

^-  T.,  who  was  tenant  pur  autre  vie,  leased  to  G.;  pending  the  lease,  cestui 
9Ke  vie  dies ;  T.  continues  collecting  the  rent,  receipting  therefor  as  ''agent 
^or  the  heirs." 

'Uy  That  T.  could  not  maintain  an  action  in  his  own  name  for  rent  ac- 
<2Tuing  after  the  death  of  ceaiui  que  vie. 

The  Case  is  stated  in  the  opinion. 

H,  O.  Clauohton  for  plaintiff. 

S.  S.  Henkle  and  W.  K.  Duhamel  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

Tliis  is  an  action  against  a  tenant,  on  the  covenants  of  a 
5,  to  recover  rent  in  arrears.  The  lease  was  dated  Octo- 
ber 20,  1876,  and  was  between  Charles  W.  Tyler,  of  Alex- 
^iidxia,  Virginia,  trustee  for  Elizabeth  V.  Tyler,  the  wife  of 
3^e  rxry  B.  Tyler,  of  Fairfax,  Virginia,  and  Charles  D,  Gil- 
^'^ox'c  The  rent  claimed  is  for  the  months  of  September, 
^^t>cDber,  November  and  December,  1881. 

^rie  defendant,  Gilmore,  interposd  two  pleas ;  First,  no 

*^^^^M5h  of  the  cotrenant  to  pay  rent;  and,  secondly,  that,  be- 

^^>:r'^  the  expiration  of  the  term  of  the  lease,  viz.,  April  1, 

^^"^S,  the  lease  was  by  mutual  agreement,  set  aside,  abro- 

and  annulled. 

i  the  trial,  there  were  various  exceptions  taken.     We 

*^*^xild  have  very  little  difficulty  in  sustaining  all  the  rulings 

^^  ^le  court  below  but  for  one  question.     As  has  been  already 

^^^^t«d,  the  lease  was  made  by  Charles  W.  Tyler,  as  trustee 

^^*^   lis  motlier,  and  suit  is  brought  by  him  in  that  character. 

^^1i  it  appears  in  one  of  the  bills  of  exceptions,  that  the  plain- 

"^^uf  testified,  upon  cross-examination,  that  the  estate  which 
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he  held  at  the  time  of  n^aking  the  lease,  was  for  the  lif 
time  of  his  father,  H.  B.  Tyler,  and  expired  at  his  deatf 
which  occurred  in  1879,  and  that  all  the  rents  collected  su 
sequent  to  his  death  were  collected  hy  him  as  agent  for  tl 
heirs.  The  rents  sued  for  here  were  those  which  had  a 
crued  some  two  years  after  1879,  and  the  defendant  mat 
the  point  that  the  plaintiff  had  proved  himself  out  of  cour 
that  his  title  had  expired,  and  that  the  title  was  in  oth 
parties  at  the  time  these  alleged  rents  accrued.  It  is  tm 
this  evidence,  brought  out  on  cross-examination,  was  give 
against  the  objection  of  the  counsel  for  the  plaintiff.  Tl 
record  does  not  show  exactly  on  what  ground  the  objecti< 
rested,  but  we  may  presume  the  objection  to  have  been  tw 
fold:  First,  that  the  evidence  was  not  pertinent  to  the  iss 
made  by  the  pleadings  in  the  case;  and  secondly,  that  it  w 
evidence  as  to  matters  of  title  and  record,  a  question  of  la 
indeed,  which  could  only  be  made  clear  by  the  introductl 
of  the  title  deeds. 

As  to  the  first,  it  is  true  that  the  defendant  does  not  pie; 
the  expiration  of  the  plaintiff's  title,  and  it  would  not  ha 
been  competent  for  him  to  offer  this  evidence  under  t 
pleadings  actually  filed.  Perhaps,  if  any  other  witness  thj 
the  plaintiff  had  been  on  the  stand  under  cross-examinatio 
it  would  not  have  been  admissible.  .  But  when  the  plaint 
himself  takes  the  stand  to  establish  his  own  case,  we  ho 
that  the  law  which  makes  him  a  competent  witness  has 
revolutionized  the  rules  of  evidence,  that  anything  he  sa 
on  the  stand  is  evidence  in  the  case,  no  matter  what  the  for 
of  the  pleadings  may  be,  if  it  goes  to  the  foundation  of  I 
case.  If  the  plaintift'  had  produced  his  title  deed  showii 
that  his  estate  endured  only  during  the  lifetime  of  t 
father  who  had  died  two  or  three  years  before,  no  court 
the  world,  in  the  face  of  such  evidence,  could  allow  a  ^~ 
diet  to  be  given  for  the  plaintift'.  And,  if  so,  it  seems  to 
that  an  admission  of  this  sort,  drawn  from  the  plaintiff" 
cross-examination  when  on  the  stand  in  his  own  behalf 
pertinent  to  the  issue,  no  matter  what  may  be  the  form 
the  pleadings. 
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In  this  case,  the  testimony  of  the  plaintiflf  may  be  sus- 
ceptible of  explanation.  But,  unexplained,  it  amounts  to 
this,  that  the  plaintiff's  title  expired  months  before  the 
rent  for  which  this  suit  was  brought  accrued,  and  this  suit 
ought  to  have  been  brought  in  the  name  of  those  whom  he 
calls  the  heirSy  and  not  by  himself. 

It  may  be  said,  perhaps,  that  the  evidence  was  object.ed  to 
as  parol  evidence,  and  as  involving  an  admission  of  law ; 
that  is  to  say,  whether  the  plaintiff's  title  had  expired  or 
not  But  the  admission  goes  farther  than  that,  and  shows 
not  only  that  his  title  had  expired  with  his  father's  life,  but 
that  the  rent  was  payable,  and  had  been  regularly  paid, 
after  his  father's  death,  to  parties  other  than  himself,  and 
that  he  received  it  as  agent  for  those  parties.  The  admis- 
sion, we  think,  is  clearly  competent. 

We  have  nothing  before  us  but  an  unqualified  admission, 
as  it  seems  to  us,  that  the  plaintiff's  title  had  expired,  and 
therefore  the  defendant  had  a  right  to  ask  the  court  to 
instruct  the  jury  to  find  for  the  defendant,  and  because  of 
the  refusal  of  the  court  to  do  so,  a  new  trial  must  be  granted. 
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Fest>all  E.  Alexander  vs.  The  District  of  Columbia. 

Law.    No.  22,071. 

f  Decided  March  31, 1884. 

i  The  Chief  Justicb  and  Justices  Ck)x  and  Jamk  sitting. 

Where  a  public  sewer  is  built,  without  right,  upon  land,  the  right  of  a  sab 
sequent  purchaser  to  recover  damages  in  rei9)eot  to  the  existence  of  tb 
sewer  upon  the  land,  is  Umited  to  such  injuries  as  may  hare  rssultM 
therefrom  since  the  date  of  the  purchase. 

The  Case  is  stated  in  the  opinion. 

I.  G.  Kimball  for  plaintiff. 
Francis  Miller  for  defendant. 

Mr.  Justice  Cox  deliyered  the  opinion  of  the  court. 

It  appears  that  in  August,  1872,  the  authorities  of  the  Dii 
trict  entered  upon  lot  6,  in  square  No.  72,  in  the  city  o 
Washington,  without  the  consent  of  the  owner,  and  withou 
any  compensation  to  him,  and  built  on  the  lot  a  large  pul 
lie  sewer  of  about  ten  feet  span,  for  public  use.  The  sewe 
is  now  known  as  Slash  run  sewer.  In  1875,  three  years  a 
terwards,  Mr.  Alexander  purchased  the  lot.  He  complaine 
to  the  District  of  the  existence  of  the  sewer,  and  demande* 
damages  for  the  injuries  supposed  to  result  to  his  propert 
from  it,  and  getting  no  relief  in  that  way,  he  brought  suii 
on  the  10th  of  July,  1880,  and  a  stipulation  was  file 
between  counsel,  admitting  the  plaintiff's  ownership  and  th 
date  when  the  sewer  was  constructed,  and  making  a  ma 
attached  to  the  declaration  a  part  of  the  evidence.  It  wa 
afterwards  stipulated  that  the  cause  should  be  referred  t 
James  G.  Payne,  as  auditor,  to  pass  upon  the  respectiv 
rights  of  the  parties,  and  that  his  award  was  to  be  subjec 
to  such  exception  as  to  the  law,  and  to  the  findings  of  fact 
therein  set  forth,  as  either  of  the  parties  might  elect  to  tak 
and  file. 

Then,  some  time  afterwards,  another  stipulation  wa 
made,  to  the  effect  that  Mr.  Payne,  the  auditor,  should  &n 
decide  whether  the  plaintiff  was  entitled  to  any  compensc 
tion  at  all,  and  if  he  should  decide  that  some  compensatio 
was  due  to  the  plaintiff,  the  attorneys  for  each  party  were  t 
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select  another  arbitrator  who  was  to  act  in  conjunction  with 
Mr.  Payne,  and  they  were  to  determine  the  question  of 
d&niAges  in  any  way  they  might  desire,  and  their  award  on 
tlxcit  point  should  not  be  subject  to  exceptions. 

Mr.  Payne  proceeded  to  investigate  the  questions  thus 
referred  to  him,  and  he  states  the  result  as  follows : 

^*  The  law  applicable  to  this  state  of  facts  I  find  to  be  as 
fbllo\¥s :  That  the  plaintiff's  ownership  extends  below  the 
surface,  and  includes  the  portion  of  the  soil  wherein  the 
sewer  is  located." 

**  That  the  defendant  has  no  right  to  enter  upon  private 
land  and  construct  the  sewer  unless  such  right  be  acquired 
^y  tlxe  consent  of  the  owner  or  by  some  lawful  proceeding 
m  the  nature  of  condemnation. 

^*  That  the  original  entry  and  construction  of  the  sewer 
'^irig  without  right,  the  maintenance  of  it  is  equally  with- 
out right,  and  is  a  trespass. 

**  That  in  a  case  of  unlawful  interference  with  the  owner's 
^Xclxigive  dominion  and  ownership  over  all  above  and  below 
^^^  Surface,  and  his  right  to  use  and  enjoy  the  same  at  will, 
^^  special  damage  need  be  alleged  or  proven.  The  law  pre- 
^^^^os  that  such  damage  will  or  may  accrue. 

The  plaintiff,  in  his  declaration,  counts  upon  the   un- 
^^ful  use,  as  well  as  the  taking  of  the  land  ;  and,  upon  the 
^•^"ts  and  law  as  herein  stated,  I  find  the  plaintiff  entitled 
Compensation  from  the  defendant." 

Thereupon,  Brooke  Mackall  and  David  E.  McComb  were 
®^  A^cted  by  the  parties,  respectively,  as  additional  arbitra- 
.  ^s>  and  they  made  an  award  on  the  21st  of  February,  1883, 
^^    '^"hich  Mr.  Payne  and  Mr.  McComb  united,  saying  : 

The  undersigned,  a  majority  of  the  arbitrators  appointed 

^^  '^Viis  cause  by  stipulation  of  the  parties,  and  by  order  of 

ti^   court,  having  viewed  the  premises  known  and  described 

^^    tiliis  proceeding  as  lot  6,  in  square  72,  in  the  city  of 

^'^B^hington,  &c.,  and  having  investigated  the  question  of 

damages,  and  having  determined  and  considered  that  the 

^^ilding  and  construction  of  the  said  sewer  is  an  injury  to 

^ue  said  lot,  permanent  and  lasting  in  its  character  and  du- 

25 
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ration,  and  that  the  damages  awarded  in  this  proceedin 
are  and  shall  be  taken  as  full  compensation  to  the  plain  til 
the  owner  of  said  lot,  for  the  injury  arising  from  the  001 
struction  and  maintenance  of  the  said  sewer,  do  hereby  dete 
mine  and  award  that  the  amount  due  from  the  defendan 
the  District  of  Columbia,  to  the  plaintiff,  the  said  Fenda 
E.  Alexander,  by  reason  of  the  premises,  is  $1,700. 

Then  the  attorney  for  the  District  filed  an  exception  ' 
the  finding  of  the  referee,  Payne,  for  the  reason  that  he  d 
cides  that  the  plaintiflF  is  entitled  to  recover  for  the  origins 
construction  of  the  sewer  as  well  as  for  its  maintenanc 
He  claims  that,  the  sewer  having  been  constructed  in  Augue 
1872,  and  the  plaintiflF  not  having  become  the  owner  of  tl 
property  until  August,  1875,  the  only  damages  that  c^ul 
be  recovered  by  him,  in  this  action,  would  be  such  as  migl 
be  due  him  for  maintenance  of  the  sewer  from  the  time  1 
purchased  up  to  the  time  of  bringing  this  action. 

It  IS  conceded  by  both  parties  that  the  plaintiflf  is  not  ei 
titled  to  recover  for  damages  growing  out  of  the   origini 
construction  and  existence  of  the  sewer  up  to  the  time  of  h 
purchase,  and  the  only  question  l)efore  us  is  whether  tl 
award  of  the  referee  does  bear  the  construction  put  upon 
by  the  excepting  party.     Now  the  substance  of  the  award  i 
and  Mr.  Payne  lays  it  down  as  the  law,  first,  that  the  d 
fendant  has  no  right  to  enter  upon  private  lands  and  co: 
struct  a  sewer,  unless  such  right  be  acquired  by  the  consei 
of  the  owner,  or  by  some  lawful  proceeding  in  the  nature 
condemnation;  and,  next,  that  the  original  construction 
the  sewer  being  without  right,  the   maintenance   of  it 
equally  without  right  and  is  a  trespass.     This  last  propos 
tion  is  printed  in  italics  in  the  record,  the  idea  being  thi 
this  was  the  proposition  established  by  the  award,  and  thi 
the  other  proposition  is  only  preliminary.     But  they  a 
both  stated  with  equal  emphasis;  first,  that  the  District  a 
thorities  had  no  right  to  enter  upon  the  land ;  and,  secon 
that  they  had  no  right  to  maintain  the  sewer,  and  the   i 
suit  of  the  finding  is: 

"  The  plaintiflf,  in  his  declaration,  counts  upon  the  unlai 
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fhl  use  as  well  as  the  taking  of  the  land,  and  upon  the  facts 
and  law  as  herein  stated,  I  find  the  plaintifi*  entitled  to  com- 
pensation from  the  defendant." 

^We  think  that  only  bears  one  interpretation,  and  that  is 
that  the  referee  gives  the  award  for  the  original  entry  on 
the  land  and  maintenance  of  it  since,  and  the  award  made 
by  him  and  the  assistant  arbitrator  evidently  proceeds  pre- 
cisely on  the  same  theory;  they  having  determined  that  the 
building  and  construction  of  the  sewer  is  an  injury  to  the 
lot,  permanent  in  its  charactei'  and  duration^  and  that  the 
damages  awarded  in  this  proceeding  are  to  be  for  the  full 
injury  caused  by  the  construction  and  maintenance  of  the 
fl^'W'er.  This  is  equally  emphatic  with  the  original  award, 
and  covers  all  damages,  we  think,  of  the  original  construc- 
tion, and  the  whole  injury  supposed  to  have  been  done  to 
the  property  up  to  the  time  of  the  bringing  of  this  action. 
And  we  are  confirmed  in  this  view  by  the  amount  which 
''^^s  awarded,  because  there  is  no  evidence  that  during  the 
^'^liership  of  this  property  by  the  plain tifi*  any  special  dam- 
^ea  were  suffered  at  all.  He  has  had  it  five  years,  and  it 
does  not  appear  that  any  particular  injury  has  been  caused 
fi'oixi  it  as  a  continuing  or  maintained  nuisance.  The  $1,700 
^  clearly  a  compensation  intended  for  the  entire  injury  re- 
•^Itiing  from  the  construction  and  the  permanent  mainte- 
'^^o.ce  of  the  sewer  there. 

7lie  award  seems  also  to  contemplate  giving  this  sum  for 

^he    permanent  right  to  maintain  a  sewer  there,  just  pre- 

^^sely  as  if  the  lands  had  been  condemned  by  the  District 

^^tiliorities.      That  is  conceded   in  the   argument  by  the 

plaintiff  himself,  and  in  that  respect  the  award  goes   en- 

^^^©ly  beyond  the  scope  of  the  stipulation  of  the  parties. 

I't    may  be  that  it  would  be  better  for  the  District  to  pay 

■<>in.cthing  for  this  right  than  to  be  subject  to  constant  suits 

*^r    laaintaining  this  nuisance,  if  it  is  a  nuisance ;  but  we 

^U  only  go  by  the  stipulation  of  the  parties,  and  we  think 

^hat  the  award  goes  beyond  it,  and  that  the  court  was  right 

^^  sustaining  the  exception  to  the  award,  in  favor  of  the 
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Thomas  O'Day  vs.  Louis  Vansant. 

Law.    No.  22,969. 

r  Decided  March  31,  1884. 

\  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

At  a  sale  of  real  estate,  made  by  trustees  in  foreclosure  of  a  trust  gii^ 
to  secure  the  payment  of  a  debt,  the  party  bidding  did  not  know  M 
metes  and  bounds  of  the  property  sold ;  but  it  was  held,  that  he  was  bou- 
by  his  bid  and  could  not  refuse  to  accept  the  property ;  and  therefore 
less  was  conveyed  to  him  than  was  sold,  he  was  entitled  to  a  conveyair 
of  the  remainder,  even  though  he  had  been  conveyed  all  that  he  suppos 
he  was  bidding  for ;  and  that  this  latter  conveyance  may  be  by  a  seooz 
deed  conveying  only  the  part  not  conveyed  by  the  first. 

The  Case  is  stated  in  the  opinion. 

Fred.  W.  Jones  for  plaintiff. 

Hugh  T.  Taggart  and  R.  P.  Jackson  for  defendant 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  case  of  Thomas  O'Day  against  Louis  Vansant  was£ 
action  of  ejectment  which  has  come  to  us  on  exceptio 
taken  to  the  instructions  of  the  court  below.  There  is  on- 
one  question  in  the  case,  and  that  may  be  disposed  of  briefll 
and  it  is  not  necessary  to  refer  to  more  than  one  of  the  tit= 
deeds  which  were  resorted  to  in  making  out  the  chain 
title. 

The  suit  is  brought  for  a  portion  of  lot  numbered  thi 
teen  in  square  thirty-seven,  which  is  described  in  the  recor* 
as  fronting   on  the    south   side  of  M   street   north.     The 
were  several  subdivisions  running    back  between  parall« 
lines,  of  width  mentioned,  to  the  rear  of  the  lot,  with  th 
exception,  that  the  w^esternmost  of  these  subdivisions  d 
not  extend  as  far  south  as  the  others,  and  in  order  to  give 
access  to  an  alley  in  the  rear  of  the   lot,  a  portion  of  tt 
middle  subdivision,  near  its  southern  end,  was  cut  off  am 
attached  to  it.     So  that  it  was  irregular  in  shape,  frontin 
seventeen  feet  on  one  street,  and  running  south  a  certai 
distance,  and  then  east  twelve  iJeet  into  the  midst  of  tt 
middle  subdivision,  and  then  south  to  an  alley,  etc. 

Elizabeth  Leonard,  by  deed  dated  February  16th,  1877,  coi 
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veyed  the  westernmost  portion  or  subdivision  aforesaid,  ac- 
cording to  this  description  of  an  irregular  shape,  to  Cassin  and 
Gordon,  as  trustees  to  secure  the  payment  of  a  debt.  They 
afterwards  advertised  the  property  precisely  as  it  was  described 
in  the  deed,  and  made  sale  of  it  on  the  11th  of  March,  1880. 
This  plaintiff,  Thomas  O'Day,  became  the  purchaser  at  that 
eale.  O'Day  was  of  the  impression  that  he  was  buying  less 
than  the  amount  offered  at  the  sale.  He  thought  that  he 
was  purchasing  only  a  lot  seventeen  feet  in  width,  and  run- 
ning back,  of  one  uniform  width,  seventy-five  feet,  and  he 
caused  the  deed  to  be  prepared  by  his  own  attorney,  which 
only  embraced  that  much  land.  Some  time  afterwards,  he 
discovered  that  the  advertisement  embraced  this  additional 
strip  before  mentioned,  and  he  applied  to  the  trustees  and 
received  from  them  a  deed  for  that  additional  strip,  and  he 
brings  this  suit  to  recover  it. 

At  the  trial  below,  the  defendant  by  his  counsel  asked 
the  court  to  instruct  the  jury  that: 

"If  the  jury  find  from  the  evidence  that  the  plaintiff, 
O'Day,  supposed  that  the  trustees  were  selling,  and  bid  at 
the  sale  the  sum  of  $960  for  a  portion  only  of  the  land  cov- 
ered by  the  deed  of  trust  to  Cassin  and  Gordon,  fronting 
seventeen  feet  on  M  street  by  a  depth  of  seventy-five  feet, 
that  upon  payment  of  said  sum  by  him  he  tendered  to  the 
said  trustees  for  execution  a  deed  conveying  to  him,  the  said 
O'Day,  the  said  seventeen  feet  by  seventy-five  feet,  and  that 
the  said  trustees  executed  and  delivered  to  him,  the  said 
plaintiff,  the  said  deed,  and  that  the  said  O'Day  accepted 
the  same,  thereupon  entered  into  possession  of  the  said 
seventeen  feet  by  seventy-five  feet,  and  has  ever  since  held 
possession  of  the  same ;  and  if  they  further  find  that  the  said 
sum  of  nine  hundred  and  fifty  dollars  was  more  than  suf- 
jficient,  and  did  in  fact  pay  and  satisfy  the  debt  to  the  said 
building  association,  and  all  costs  and  charges  incident  to 
the  sale,  then  their  verdict  must  be  for  the  defendant." 

In  other  words,  the  instruction  asked  was,  that  if  he 
thought  he  was  buying  only  part  of  the  ground  that  was 
actually  offered  for  sale,  he  was  not  entitled   to  apply  for 
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a  deed  afterwards  on  which  he  might  claim  to  recover  the 
rest. 

We  do  not  understand  that  to  be  the  law.  Certain  prop- 
erty was  offered  for  sale  ;  whether  the  party  attending  the 
sale  knew  the  metes  and  bounds  or  not,  he  was  bound  by  his 
bid  at  that  sale  and  could  not  refuse  to  accept  the  property, 
and  is  certainly  entitled  to  the  whole  amount  sold,  and  when 
he  discovered  the  mistake  in  his  first  deed  he  had  a  right  to 
apply  to  the  trustees  and  receive  a  second  deed.  The  in- 
struction was  therefore  rightly  refused. 

Then  the  court  went  on  and  instructed  the  jury  that  if 
they  should  find  from  the  whole  evidence  that  the  trustees 
advertised  the  whole  of  the  property  for  sale,  it  was  compe- 
tent for  them  to  convey  by  the  two  deeds ;  in  other  words, 
simply  saying  that  if  the  trustees  sold  the  whole  property, 
and  made  a  deed  for  only  a  part,  they  were  authorized  to 
make  a  deed  for  the  balance  afterwards.  We  do  not  see  any 
objection  to  that  instruction. 

These  are  the  only  two  instructions  that  were  the  subject 
of  exceptions.  The  jury  found  for  the  plaintiff,  and  the 
judgment  below  is  affirmed. 


'^y?:v^ 
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Solomon  J.  Fagub  vs,  William  W.  Corcoran. 

Law.    No.  23,168. 

f  Decided  March  81,  1884. 

I  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

1.  In  tlie  correction  and  revision  of  erroneous  special  assessments  for  sti^t 

improvements,   the  District  Commissioners  had  adopted  a  general  rule 

whereby  a  certain  class,  known  as  **  Henry  Cooke  "  assessments  were  uni- 

foraily  reduced  two-thirds  of  the  original  sum.    F.,  who  was  attorney  for 

C.  in  the  prosecution  of  claims  for  the  reduction  of  over  assessments  upon 

C.'s  property,  included  in  his  bill  for  services  a  ch«rge  of  ten  percent. 

upon    the  amount  saved  to  C.  by  the  reduction  of  these  **  Henry  Cooke  " 

*s«<?ssments.     Beldy  That  unless  there  was  some  proof  of  services  rendered 

^T  F-   in  effecting  this  reduction,  he  would  not  be  entitled  to  recover  this 

item  of  his  bill. 

2.  Nor  <ian  recovery  be  had  on  a  like  charge  for  reductions  claimed  to  have 

^*©en   effected  on  certain  assessments,  where  an  act  of  Congress  is  required 

oefoi:^^  any  credits  for  such  reduction  can  be  realized  and  no  such  act  has 

*^®^*^    passed. 

•  ^  ^^*^,  also,  certain  assessments  had  been  cancelled  by  a  general  order  of 
tae  C^ommissioners,  compensation  cannot  be  had  on  account  of  the  cancel- 
iatioxx  without  showing  that  the  plaintiff's  services  were  directed  to  secur- 
^S  it;, 

*  )^^^^»e  the  declaration  consists  of  the  common  counts,  with  a  bill  of  par- 
^^nl^  j8  annexed,  no  recovery  can  be  had  for  services  not  included  among 

^®    iticms  of  charges  contained  in  the  bill  of  particulars.     The  latter  de- 

^^^  tihe  application  of  the  common  counte,  and  is  a  part  of  the  pleading 

'^*^^*"our  system.     It  apprises  the  defendant  what  it  is  the  plaintiff  ex- 

^^^-^    to  recover  on,  and  if  the  bill  contains  no  such  item,  no  recovery  cau 

p.  ^  '^^^-cl,  even  if  the  services  were  in  fact  rendered. 

'      ^^    the  court  may,  on  a  new  trial  being  granted,  aUow  an  amendment  of 

^  V>iu  of  particulars,  so  as  to  include  such  a  charge. 

STATEMENT    OF    THE    CASE. 

"■^  *^^  plaintiflF  brought  this  action  to  recover  of  the  defend- 
^^  %3,356.43,.  under  the  following  declaration  and  bill  of 
^^^ioulars : 

T?he  plaintiff  sues  the  defendant  for  money  payable  by 

^  defendant  to  the  plaintiff  for  goods  sold  and  delivered 

^  "tlxe  plaintiff  to  the  defendant,  and  for  work  done  and 

^^rial  provided  by  the  plaintiff  for  the  defendant  at  his 

^^^^est,  and  for  money  lent  by  the  plaintiff  to  the  defend- 

*^^  >  and  for  money  paid  by  the  plaintiff  for  the  defendant 

^^  Ala  request ;  and  for  money  received  by  the  defendant  for 
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the  use  of  the  plaintiff;  and  for  money  found  to  be  d 
from  the  defendant  to  the  plaintiff  on  accounts  stated  I 
tween  them;  and  the  plaintiff  claims  $53,356.43,  with  int< 
est  from  the  15th  day  of  September,  A.  D.  1881,  accordii 
to  the  particulars  of  demand  hereto  annexed. 

"  2d.  The  plaintiff  also  sues  the  defendant  for  a  furtl 
sum  of  indebtedness  due  the  plaintiff  from  the  defendant, 
wit,  the  sum  of  $3,356.43,  with  interest  from  the  15th  d 
of  September,  A.  D.  1881,  for  the  work,  labor,  care  and  di 
gence  and  attendance  of  the  plaintiff  by  the  plaintiff  doi 
performed  and  bestowed  as  the  agent  of  and  for  the  defer 
ant,  at  his  special  instance  and  request,  evidenced  by  1 
certain  powers  of  attorney  to  defendant,  and  by  verl 
requests  made  by  defendant  to  and  of  plaintiff  from  time 
time  to  so  act  for  him  the  said  defendant,  in  and  about  p: 
paring,  presenting,  filing  and  prosecuting  before  the  li 
Board  of  Audit  of  said  District,  and  before  the  Board 
Commissioners  of  said  District,  defendant's  claims  : 
damages  to  defendant's  real  property,  and  to  real  propei 
in  which  defendant  was  interested,  for  old  material 
defendant  taken  from  in  front  of  defendant's  real  proper 
and  for  erroneous  or  excessive  charges  in  certain  spec 
assessments  against  said  property  of  defendant,  and  agaii 
said  property  in  which  defendant  was  interested ;  and,  f\ 
thcr,  for  certain  commissions  and  awards  upon  tlie  su 
awarded  or  allowed  by  said  boards  in,  about  and  concerni 
said  claims  so  prepared,  presented,  filed  and  prosecuted 
aforesaid ;  and  he,  the  said  defendant,  faithfully  promii 
the  said  i)laintiff  to  ])ay  him  so  much  money  as  he  therefi 
reasonably  deserved  to  have  of  the  said  defendant,  and  wl: 
he,  the  said  defendant,  should  be  thereunto  afterwa 
requested.  And  the  plaintiff  avers  that  he  therefore  reas^ 
ably  deserved  to  have  of  the  said  defendant  the  said  sura 
$3,356.43,  the  same  being  ten  per  cent,  of  the  award 
allowances  aforesaid  made  by  said  boartls  in  respect  to  1 
claims  aforesaid  prepared,  presented,  filed  and  prosecu 
aforesaid  in  respect  to  the  property  mentioned  and  set  fo: 
in  the  particulars  of  demand  in  respect  to  said  allowan 
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or  awards  hereto  annexed,  and  hereby  made  part  hereof  the 
said  sum  of  $3,356.43,  being  the  net  amount  of  said  ten  per 
cent,  after  crediting  said  defendant  with  certain  payments 
thereon  on  account  thereof  made  by  defendant  from  time  to 
time,  and  as  set  forth  in  said  particulars  of  demand.  Never- 
theless, the  said  defendant,  not  regarding  his  several 
promises  and  undertakings  in  and  about  the  premises,  but 
contriving  and  fraudulently  intending,  craftily  and  subtly, 
to  deceive  and  defraud  the  plaintiff  in  this  behalf,  has  not 
as  yet  paid  said  sum  of  $3,356.43,  or  any  part  thereof, 
although  said  defendant  afterwards,  to  wit,  on  the  15th  day 
of  September,  A.  D.  1881,  was  requested  by  said  plaintiff  so 
to  do ;  but  the  said  defendant  to  pay  the  same  has  hitherto 
wholly  neglected  and  refused,  and  still  does  neglect  and 
refuse,  to  the  damage  of  the  said  plaintiff,  of  $3,356.43,  with 
interest  thereon  from  the  15th  day  of  September,  A.  D.  1881 ; 
and  therefore  he  brings  suit. 

BtU  of  Particulars, 

Total  reductions  by  Commissioners $30,811  91 

Balance  Louise  Home  ordered  by  act  of  Congress .  6,687  63 
Am't  damage  before  Board  of  Audit  on  Lot  10,  sq.        400  00 

$37,899  54 

W.  W.  Corcoran  to  S.  J.  Fague,  Dr. : 

To  37,899.54  com'n  at  10  p.  ct. $3,789  95 

Writing  up  statement  and  furnishing  data  sq. 

212,  and  so.  of  212 50  00 

$3,839  64 

Cfr. 
By  cash  at  various  times 450  00 

Balancedue $3,389  54 

By  error  in  sq.  575,  lot  9 33  72 

$3,355  82 
26 
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Washington,  D.  C,  Sept.  6, 
W.  W.  Corcoran  to  Solomon  J.  Fague,  Dr.: 

To  services  before  the  Board  of  Audit  in  filing  bil! 
prosecuting  same  continuously  before  the  Commissioii 
the  Dist.  of  Columbia. 

Am't  reductions,  |37,499.54 |3,7 

Writing  up  statement  in  reference  to  action  of 
Boara  of  Audit  on  sqr.  212,  and  south  of  said 

square  between  14th  and  15th  streets 

Damages  on  lot  10,  sqr.  196,  |400 


♦3,8 


Cr. 

By  cash — 

Oct  30, '75 $100  00 

Feb.  26,76 50  00 

Oct.  15,78 100  00 

Nov.  23,78 50  00 

Jan'y7,79 50  00 

Jan'y  28,  '81 100  00 


$4 


Bal.  due $3,3! 

By  error  in  sqr.  575,  lot  9,  $337.18 


Bal |3,3 

Int.  on  balance  from  Sept.  15,  1881. 

To  this  declaration  the  plaintiff  pleaded,  to  the 
count,  "niZ  debet"  and  to  the  second,  "rion  assun 
Issue  being  joined,  the  parties  went  to  trial.  Where 
the  plaintiff  testified,  inter  olia,  to  his  having  been  giv 
the  defendant  a  power  of  attorney,  dated  February  18, 
authorizing  plaintiff— 

"  To  prosecute  to  final  settlement,  subject  to  my  o 
all  claims  that  I  have  or  may  have  against  the  late  '. 
of  Public  Works  for  damages  and  compensation  on  s 
improvements  now  pending  before  the  Board  of  Am 
that  may  hereafter  be  presented  to  said  board." 
on  the  12th  of  November,  1878,  the  defendant,  at  the  re 
of  the  plaintiff,  notified  the  Commissioners  of  the  D 
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as  follows:  "Solomon  J.  Fague  is  my  authorized  attorney, 
to  prosecute  my  claims  for  drawbacks  for  old  material  or 
over  assessments  on  all  my  property  in  the  District  of 
Columbia,  and  also  on  Louise  Home  property/'  That  the 
rate  of  compensation  agreed  on  under  the  first  power  of 
attorney  was  "  ten  per  centum  of  the  amount  that  may  be 
recovered  or  paid  to  the  respective  claimants."  That  plain- 
tiff made  measurements  of  streets  and  estimates  of  damages, 
and  for  old  material,  and  filed  claims  in  behalf  of  defendant 
before  the  Board  of  Audit,  sworn  to  by  the  defendant. 
That  the  claims  filed  before  said  board  for  defendant  for 
damages  done  to  his  property  amounted  to  between  $30,000 
and  $40,000,  of  which  the  sum  of  $400  was  allowed  before 
said  board  was  abolished  by  act  of  CongresH,  approved 
March  14,  1876;  and  that  claims  filed  by  plaintiff  for  defend- 
ant for  drawbacks  for  old  material  amounted  to  the  sum  of 
$33,000,  but  plaintiff  did  not  know  the  amount  recovered. 
That  after  the  passage  of  the  act  of  Congress,  entitled,  "An 
act  to  provide  for  the  revision  and  correction  of  assessments 
for  special  improvements  in  tlie  District  of  Columbia,  and 
for  other  purposes,"  approved  June  19,  1878,  plaintiff,  as 
attorney  for  defendant,  filed  with  the  Commissioners  of  the 
District  a  claim  or  complaint  under  said  act  of  Congress, 
for  the  revision  and  correction  of  assessments  upon  property 
belonging  to  defendant,  said  claim  or  complaint  also  show- 
ing the  items  of  real  estate  owned  by  the  defendant  in  the 
District.  That  in  the  matter  of  the  abatement  of  taxation 
upon  the  "  Louise  Home ''  property,  plaintiff,  pursuant  to 
the  directions  of  defendant,  presented  a  bill  to  the  Congress 
of  the  United  States  for  tlie  exemption  of  said  institution 
from  taxation,  which  bill,  after  amendment,  was  passed. 
That  plaintiff  filed  no  affidavits  under  said  act  of  Congress 
providing  for  revision,  in  his  opinion  none  being  necessary 
under  the  law,  but  made  sj)ecial  statements  orally  or  in 
writing.  That  the  revision  of  the  "Henry  D.  Cooke" 
assessments  consisted  in  striking  off  two-thirds  of  the  sum 
of  the  assessments.  That  to  realize  the  credits  on  the 
"  Emery  "  assessments  an  act  must  be  passed  by  Congress, 
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and  that  an  act  of  Congress  was  necessary  to  secure 
where  payments  were  made  of  special  assessments  afle 
li9th,  1878,  and  before  revision. 

That  from  the  time  of  the  close  of  the  Board  of 
March  14,  1876,  to  December,  1877,  plaintiff  had  bee 
stantly  working  for  the  defendant  to  secure  reducti 
assessments. 

The  testimony  for  plaintiff  being  closed,  the  def! 
offered  the  testimony  of  the  clerk  in  charge  of  the  i 
assessment  division,  who  testified  that  certain  rules  1 
government  of  his  office  were  passed  and  promulga 
the  Commissioners  on  the  19th  of  July,  1878;  that  tl 
section  of  said  rules  provides  as  follows :  "  The  revi 
the  special  assessments  will  be  based  on  the  official  i 
of  the  District,  but  where  these  are  defective  or  insuf 
evidence  for  claimants  for  drawbacks  will  be  accept 
only  in  the  form  of  an  affidavit/'  ♦♦♦♦«{ 
interested  in  any  special  assessment  can  obtain  all  in 
tion  in  respect  to  it  without  intervention  of  any  < 
application  at  the  office  of  the  clerk  in  charge  of  i 
assessments,  room  6,  District  Office/' 

That  these  rules  were  relied  on  and  followed  in  the 
tions  of  revision ;  that  by  reason  of  the  large  nunc 
complaints  filed,  no  attention  was  paid  to  them,  an 
revisions  were  made  whether  complaints  were  filed  < 
Specific  errors  were  rarely  given  in  complaints.  Tl 
official  records  of  the  District  of  Columbia  furnished  ; 
evidence  relied  on,  and  if  these  proved  defective  or 
ficient,  then  evidence  was  received  under  the  rule. 

That  the  special  cases  filed  by  plaintiff  for  defenda 
reference  mainly  to  squares  186  and  200  in  the  city  of 
ington,  in  which  the  reductions,  as  shown  from  the  r 
amounted  to  the  sum  of  $2,352.02  ;  that  plaintiff  filec 
cases  for  triangular  lots,  in  which  detailed  informati* 
given  and  reductions  allowed,  which  formed  rules  for  i 
cases. 

That  the  revision  of  the  assessments  against  the  " 
Home"  was  made  by  the  Commissioners  prior  to  tl 
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Bage  of  the  acts  of  CoDgress  providing  for  revision  of  assess- 
ments, but  subsequent,  in  point  of  time,  to  measurements 
thereof  made  by  plaintiff  on  Massachusetts  avenue,  from 
New  Jersey  avenue  to  Boundary,  and  reported  to  Congress 
"by  the  Commissioners  to  show  the  necessity  for  such  acts, 
and  that  after  the  passage  of  said  acts  no  material  change 
was  made  in  said  revision. 

That  certain  assessments,  which  were  suspended  in  April, 
1877,  were  first  suspended  at  the  request  of  the  officer  in 
charge  of  special  assessments,  and  were  annulled  after  the 
passage  of  the  acts  providing  for  revision,  because  the  work 
had  not  been  fully  completed. 

That  where  payments  of  assessments  had  been  made  after 
June  19,  1878,  and  before  revision,  no  drawback  could  issue 
or  credit  be  allowed ;  but  this  was  done  in  one  case. 

"That  the  "Henry  D.  Cooke  "  assessments  had  been  made 
prior  to  the  passage  of  the  acts  providing  for  revision  of 
assessments  in  the  District  of  Columbia,  and  that  the  sheets 
containing  such  assessments  had  been  in  the  office  of  the 
collector  of  taxes  of  said  District,  and  were  ordered  into 
custody  of  witness  about  June  19,  1878,  the  result  of  the 
revision  being  to  return  two-thirds  of  the  assessment  to  the 
taxpayer,  being  a  mere  arithmetical  calculation. 

That  in  the  case  of  "  Emery  assessments  "  no  drawbacks  or 
credits  could  be  issued  under  the  law.  Plaintiff  was  dili- 
gent in  the  office  with  oral  discussion,  which  did  not  influ- 
ence action  in  the  revision ;  but  these  discussions  resulted  in 
some  cases  in  overruling  the  action  of  his  office.  The 
defendant  also  offered  the  testimony  of  the  officer  in  charge 
of  said  special  assessment  division,  that  the  said  rules  passed 
and  promulgated  as  aforesaid  were  acted  under  in  said 
division,  and  that  the  official  records  furnished  all  the  evi- 
dence for  revision,  except  where  insufficient  or  defective, 
when  evidence  under  the  rule  was  required. 

That  witness  had  examined  the  particulars  of  demand 
filed  with  the  declaration  in  this  cause,  and  that  of  the  sum 
claimed  to  have  been  made  by  way  of  reduction,  $4,339.20 
is   claimed  for  what    are   known   as    "Henry   D.    Cook6 
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revisions;"   $1,697.87  is  claimed  for  what  are   known 
'^ Emery  assessments;''  $646.63  is  claimed  for  reductioim 
assessments  paid  before  revision  and  after   June  19,  18*^ 
$329.22  is  claimed  for  annuUment  of  assessments  paid  be{« 
revision  and  after  June  19,  1878 ;  $2,436.83  is  claimed 
assessments  suspended  in  April,  1877,  and  finally  annul' 
after   June    19,    1878,   and   before   payments;  $3,193.20 
claimed  for  reductions  made  in  assessments  on  the  ^'Loift 
Home"  by  the  Commissioners  of  the  District  of  Columl> 
$6,687.63  is  claimed  to  have  been  exempted  by  act  of  C« 
gress;  $5,823.56   is  claimed  as  a  difierence   between  ^ 
interest  charged   on    the   unrevised   assessment   and   tl 
charged  on  the  revised  assessment. 

The  testimony  being  closed,  the  defendant,  among  otl 
prayers,  requested  the  court  to  grant  tlie  following : 

Sixth  Prayer:  "If  the  jury  find  from  the  evidence  tl 
the   Commissioners,   in  revising  and   correcting  errone^ 
or   excessive   charges    in    respect   to   unpaid    assessmec 
promulgated,  and,  in  fact,  acted  upon  the  rule,  that  wh. 
the  Board  of  Public  Works  had  executed  contracts  made 
tlie  corporation  of  Washington,  and  had  assessed  the  ent 
cost  of  the  improvements  embraced  in  such  contracts  up 
private   property,  only  one-third   of  such  cost   should 
assessed  against  private  property;  and  if  the  jury  furtl 
find  that  this  rule  and  the  promulgation  thereof  were  \w 
known  to  the  plaintiff  before  he  performed  any  services 
the  defendant,  touching  the  revision  or  correction  of  wl 
are  called  the  "Cooke  assessments,"  and  that  the  revis: 
of  the  siiid  "  Cooke  assessments  "  upon  the  property  of  i 
defendant,  consisted  merely  in  the   process  ot   striking 
two-thirds  of  the  amount  of  the  original   assessments, 
shown  ujK)n  the  records  of  the  District,  charged  against  1 
said  property,  and  that  the  said  revision  was  in  fact  ms 
prior  to  the  i)a8sage  of  the  acts  of  Congress,  approved  Ji: 
11>,  1878,  and  July  27,  1871>,  providing   for  the  revision 
special  assessments  of  the  District  of  Columbia,  then  i 
jury  are  instructed  as  matter  of  law  that  this  reduction 
such  assessments  by  the  Commissioners,  in  conformity 
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their  general  rule,  cannot,  in  the  ahsence  of  proof  of  ser- 
vices contributed  by  the  plaintiff  to  effect  the  reduction,  be 
made  the  ground  of  recovery  by  him  against  the  defendant." 

Eighth  Prayer :  "  If  the  jury  believe  from  the  evidence 
that  of  the  amount  of  reductions  claimed  to  have  been  effected 
by  the  said  plaintiff  the  sum  of  $1,697.87,  or  other  sum  is 
claimed  by  reason  of  what  is  known  as  *  Emery  assessments,' 
the  jury  are  instructed  as  a  matter  of  law,  that  no  authority 
exists  for  the  issuance  of  drawbacks  or  other  credits  for  such 
reductions,  and  plaintiff's  claim  for  such  reductions  must 
be  disallowed." 

Eleventh  Prayer :  "If  the  jury  find  from  the  evidence 
that,  of  the  reductions  claimed  to  have  been  effected  by  the 
plaintiff  upon  the  property  of  the  defendant  the  sum  of 
^2,436.83  is  claimed  by  reason  of  the  cancellation  before 
payment  of  special  assessments  for  certain  grading  which 
-was  commenced  prior  to  April  10,  1877,  but  which  was  not 
completed  at  the  time  of  such  cancellation;  and  if  the  jury 
further  find  that  on  April  10,  1877,  all  assessments  for 
grading  which  was  not  then  completed  were  suspended 
throughout  the  District  by  a  general  order  of  the  Commis- 
sioners, which  said  general  order  was  made  for  the  first  time 
at  the  instance  of  the  engineer  commissioner  of  the  District 
of  Columbia,  and  that  during  such  suspension,  and  by  the 
like  order,  and  subsequent  to  July  27,  1879,  all  assessments 
for  grading  throughout  the  District  were  taken  up  for  ex- 
amination in  fixed  and  f^gular  turns  by  streets  and  ave- 
nues, and  by  the  like  order,  directed  to  be  completely  can- 
celled, whether  the  grading  at  the  time  of  such  examination 
•was  found  to  be  uncompleted,  then  the  jury  are  instructed, 
as  matter  of  law,  that  the  plaintiff  can  recover  no  compen- 
sation on  account  of  such  cancellation,  without  showing 
affirmatively  that  his  services  were  directed  to  securing  it" 

Nineteenth  Prayer:  "For  any  services  by  the  plaintiff, 
performed  before  Congress  or  any  committee  or  member 
thereof,  in  securing  or  providing  legislation  in  respect  to 
special  assessments  in  the  District,  the  plaintiff  cannot  re- 
cover in  this  action." 
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All  of  which  prayers  the  court  refused  to  grant,  and  ex- 
ceptions being  taken,  the  case  came  to  the  General  Term. 
It  should  be  here  observed,  that  only  so  much  of  the  testi- 
mony and  of  the  rulings  of  the  court  as  have  reference  to 
the  points  decided  by  the  court  in  General  Term  are  given 
in  the  foregoing  statement  of  the  case. 

H.  0.  &  R.  Claughton  and  F.  E.  Alexander  for  plain- 
tiff. 

C.  M.  Matthews  and  John  Selden  for  defendant : 

Of  the  reductions  claimed  in  the  bill  of  particulars  to 
have  been  effected  by  the  plaintiff,  the  sum'  of  $4,339.20, 
upon  which  the  plaintiff  claimed  a  commission  of  ten  per 
cent.,  was  claimed  upon  what  is  known  as  the  "Henry  D. 
Cooke  revision." 

This  class  of  assessments,  though  made  subsequent  to  the 
act  of  Congress  of  February  21,  1871,  had  been  charged  in 
their  entirety  upon  private  property,  notwithstanding  that, 
by  the  37th  section  of  that  enactment,  there  could  be  right- 
fully assessed  against  such  property  only  a  "reasonable  pro- 
portion of  the  costs  of  the  improvenaent,  not  exceeding  one- 
third  of  such  cost." 

But  by  act  of  legislative  assembly,  December  19,  1871, 
it  had  been  provided  that  all  improvements  made  after  the 
passage  of  the  act  of  Congress  of  February  21, 1871,  should 
"be  assessed  in  accordance  with  the  requirements  of  the 
37th  section  of  that  act." 

The  "Henry  D.  Cooke  assessments"  had  lain  in  the  o£Sce 
of  the  collector  of  taxes  for  the  District,  and  were  ordered 
into  the  custody  of  the  clerk  of  the  special  assessment 
division  of  the  District  about  the  19th  day  of  June,  1878. 

It  was  admitted  by  the  plaintiff,  at  the  trial,  that  the  re- 
vision of  these  assessments  "consisted  in  striking  off  two- 
thirds  of  the  sum  of  the  assessments." 

The  revising  officer  of  these  assessments  declared  that 
the  process  of  revision  was  "a  mere  arithmetical  calcula- 
tion." 

The   defendant  was  entitled  to  have  the  jury  informed 
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that  under  the  provisioDS  of  the  act  of  the  legislative  as- 
sembly of  December  19,  1871,  he  became  lawfully  entitled 
to  drawbacks  upon  the  Heury  D.  Cooke  assessments,  upon 
the  payment  thereof. 

This  was  an  element  fairly  to  be  considered  by  the  jury, 
in  determining  the  nature  and  value  of  the  services  per- 
formed by  the  plaintiff  in  relation  to  those  assessments. 

This  instruction  the  court  declined  to  give. 

As  to  the  Emery  assessments,  there  was  evidence  tending 
to  show  that  of  the  amount  of  reductions  in  assessments 
claimed  in  the  bill  of  particulars  to  have  been  effected  by 
the  plaintiff,  the  sum  of  |1, 697.87  was  claimed  on  account 
of  reduction  in  what  were  known  as  the  Emery  asses- 
mients. 

The  act  of  Congress  of  June  19,  1878,  authorized  the  re- 
Tision  of  unpaid  assessments  only,  and  it  was  only  in  case 
of  assessments  that  were  paid  before  June  19, 1878,  that  re- 
visions or  corrections  were  authorized  by  the  act  of  July  27, 
1879. 

There  was  also  evidence  tending  to  show  that  upon  the 
Emery  assessments  no  drawbacks  or  credits  could  be  issued 
under  existing  laws,  and  that,  as  was  conceded  by  plain- 
tiff, an  act  of  Congress  was  required  to  realize  such  credits. 

The  defendant  desired  the  court  to  instruct  the  jury  that, 
if  they  believed  what  the  evidence  thus  tended  to  show,  there 
was  no  authority  for  the  issuance  of  drawbacks  or  credits 
for  reductions  upon  the  Emery  assessments,  and  that  the 
claim  of  the  plaintiff  for  effecting  reductions  upon  those 
assessments  must  be  disallowed. 

This  instruction  the  court  refused  to  give. 

It  is  clear  there  existed  no  authority  of  law  to  make  these 
reductions. 

And  it  requires  an  act  of  Congress,  not  only  to  ratify  the 
reductions  thus  made,  but  to  make  them  available  by  way 
of  drawhacks  or  credit  to  the  defendant. 

Congress  may  never  act  upon  the  subject. 

The  defendant  has  derived  no  benefit  whatever  from  the 
27 
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^IJeged  services  of  the  plaintiff  in  respect  of  these  as 
pients. 

The  contingency  upon  which  the  plaintiff  was  entitle 
compensation,  if  at  all,  in  this   particular,  has  not  K  -^ 
pened. 

And  the  action  as  to  those  services  is,  at  least,  prematiJB. 

The  19th  prayer  of  the  defendant  was  directed  to  the 
leged  services  of  the  plaintiff  in  procuring  general  legi^  " 
(lion  upon  the  subject   of  special   assessments  in  the 
trict. 

In  that  prayer,  the  court  was  requested  to  instruct 
jury  that  the  plaintiff  could  not  recover  for  any  services  I^^ 
formed  before  Congress,  or  any  committee  or  member  ther^^  • 
in  securing  or  providing  legislation  in  respect  to  spec:?:v 
assessments  in  the  District. 

Services  for  procuring  general  legislation  in  respect 
Assessments  in  the  District,  could  not  be  given  in  evideEi   -* 
under  the  first  count  of  the  declaration,  since  nothing  i»'. 
provable  under  that  count  beyond  the   items  embraced    i 
the  bill  of  particulars  annexed  to  such  count,  and  the  hi 
pf  particulars  contains  no  claim  for  any  such  services. 

The  object  of  a  bill  of  particulars  is  to  apprise   the  de-^^ 
fendant  of  what  he  must  be  prepared  to  meet  at  the  trial,  ^ 
and  the  bill  can  furnish  no  such  information  if  the  plaintiff 
be  not  bound  by  it.     4  Rob.  Prac,  899 ;  De  Sobry  vs,  De  Lais- 
trey,  2  Har.  &  J.,  191. 

Nor  could  any  recovery  for  such  services  be  had  under  the 
pecond  count  of  tlie  declaration,  since  tliat  count  only  em- 
braces services  claimed  to  have  been  rendered  before  the 
Board  of  Audit  and  the  Commissioners  of  the  District. 

It  may  be  said,  however,  that  there  was  no  allowance 
made  by  the  jury  to  the  plaintiff  for  services  in  procuring 
general  legislation  as  to  special  assessments  in  the  District 
of  Columbia. 

But  it  is  impossible  to  affirm  with  certainty  that  such  ser- 
vices were  unconsidered  by  the  jury  in  reaching  their  ulti- 
mate conclusion  upon  the  case.  And  if  those  services 
formed  an  element  in  determining  the  verdict,  they  entered, 
of  necessity,  into  the  recovery. 
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T.  Justice  Jam^s  delivered  the  opinion  of  the  court. 

n?he  court  has  decided  to  send  this  case  back  for  a  new 
tri£kl.    Some  nineteen  prayers  were  requested  of  the  court 
"beXow,  of  which  two  were  granted  and  seventeen   refused. 
Oi^     these,  we  think  the  sixth,  eighth,  eleventh  and  nine- 
te^  nth  should  have  been  granted.     The  ^ixth  prayer  relates 
to    ^vrhat  are  known  as  the  "  Cooke  assessments,'*  in  which 
tlxe  whole  cost  of  a  street  improvement  had  been  assessed 
upon  the  adjoining  property,  instead  of  only  one-third  of 
the  cost.     And  the  prayer  in  substance  was  that  if  the  Com- 
missioners had  adopted  a  general  rule  whereby  all  such  as- 
sessments were  cut  down  two-thirds  then  the  placin tiff  could 
^ot  recover  for  this  reduction,  unless  there  was   some  proof 
that  he  contributed    some   specific  service  to  that  end.     We 
*»^ink  it  plain  that  unless  there  was  some  proof  of  services 
^©ndered  by  the  plaintiff  in  effecting  this  reduction  of  two- 
tliirds  of  the  assessment,  he  would  not  be  entitled  to  recover 
*or  that  item  of  his   bill.     The  prayer  was  quite  applicable 
*^  the  issue  involved,  and  should  have  been  granted. 

The  eighth  prayer  related  to  the    plaintiff's  claim  for  ef- 

^^cting  reductions  in  what  is  known  as  the  "Emery  asses- 

^^nts/' and  the  court  was  requested  to  instruct  the  jury 

^*^t;   ifj  as  a  matter  of  law,  no  provision  existed  for  the  is- 

^^^nce  of  drawbacks  or  other   credits   for  such  reductions, 

[^^    plaintiff's  claim  for  obtaining  such  reductions  must  be 

***^Howed.     We  think  this  prayer  should  also  have  been 

^''^i^ted.     So,  too,  the  eleventh  prayer,  in  relation  to  certain 

^**^-cling  which   had    been   commenced,  afterwards   disco n- 

^  *^«d  and  the  assessments  cancelled  by  a  general  order  of  the 

^^^^>Ckmissioners,  the  court  was  requested  to  instruct  the  jury 

^t;  the  plaintiff  could  not  recover  any  compensation  on  ac- 

^Tit  of  this  cancellation  of  the  assessment  without  showing 

^'*"  his  services  were  directed  to  securing  it.     This  prayer 


upon  the  same  principle  of  law  governing  the   sixth 
^^^yer,  and  should  have  been  granted. 

finally,  in  prayer  nineteen,  the  court  was  asked,  but  re- 
*^Bed,  to  instruct  the  jury  that  for  any  services  performed  by 
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the  plaintiff  before  Congress,  or  any  committee  or  memb^T 
thereof,  in  securing  or  providing  legislation  in  respect      "^ 
special  assessments  on  the  defendant's  property,  the  pl&i.  "Mi- 
tiff  cannot  recover.     There  is  a  special  reason  in  this  o^l^  «e 
why  this  prayer  should  have   been   granted.     The  seco'^cnd 
count  of  the  declaration  had  no  reference  to  this  claim^         ^ 
that  it  could  only  be  recovered,  if  at  all,  under  the  comn:M^"^K)^ 
counts,  with  the  bill  of  particulars  annexed.     But,  in  ^fc-  ^^ 
bill  of  particulars,  there  is  no  claim  for  any  such  servi^-^^^c- 
The  bill  of  particulars  defines  the  application  of  the  comnc^fc-     ^^ 
counts,  and   is  a  part  of  the  pleading  under  our  systt-S^      ni. 
It  apprises  the  defendant  what  it  is  the  plaintiff  expect^»         to 
recover  on,  and  if  there  is  no  claim  made  in  the  bill  of 
ticulars  for  services  before  a  committee  of  Congress  in 
curing  this  general  legislation,  it  follows  that  no  recov* 
can  be  hiid  for  such  services,  even  if  they  had  been  rendei 
This  item  should,  therefore,  have  been  disallowed.     Wl 
the  case  goes  back,  the  court  below  may  allow  an  ame 
ment  of  the  bill  of  particulars,  so  as  to  add  a  charge  for 
vices  of  that  kind,  if  the  plaintiff  wishes  to  include 
his  recovery. 
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George  Simmons  vs.  Charles  Pomeroy. 

Law.    No.  23,614. 

f  Decided  March  31,  1884. 

I  The  Chief  Justice  and  Justices  Cox  and  Jambs  sitting. 

re  one  has  placed  himself  in  a  position  which  will  disable  him  from 
rming  his  part  of  a  contract,  he  cannot  sue  the  other  party  to  the 
M$t  for  a  failure  to  perform  his  part  of  it. 

^reed  to  convey  certain  lands  to  L.  in  exchange  for  a  certain  house, 
wards  L.,  for  a  consideration  paid  him  by  S.,  assigned  the  contract  to 
li  conveyed  him  the  house,  the  latter  assuming  to  convey  thn  same  to 
receiving  from  him  the  title  to  the  lands:  S.,  however,  finding  the 
K>  the  house  bad  returned  it  to  L.;  P.  then  refused  to  convey  the 
,  and  upon  suit  brought  by  8.  against  him  for  breach  of  contract,  it 

hat  S.  was  bound  to  be  ready  to  convey  the  house  as  soon  as 
ddered  him  the  land,  but  that  as  he  had  put  it  out  of  his  power  to 
ty  the  house  by  returning  it  to  L.,  he  had  already  broken  his  part  of 
^reement  and  was  not  in  a  condition  to  sue  for  the  breach  on  the  part 


STATEMENT    OF    THE   CASE. 

8  was  an  action  of  assumpsit  to  recover  damages  for 
1  of  contract,  the  plaintiff  alleging  that  defendant, 
jonsideration  paid  to  one  A.  Langdon,  agreed  to  sell  to 
iff  800  acres  of  Florida  lands,  and  deliver  patents  for 

I  general  issue  was  pleaded,  and  on  the  trial  plaintiff 
i  evidence  showing  that  on  or  about  the  2d  of  April, 
plaintiff  and  defendant  entered  into  an  agreement  in 
ig,  as  follows : 

)r  value  received,  I  hereby  agree  to  sell  to  George 
ons  eight  hundred  acres  of  land  in  Florida ;  the  patent 
e  same  to  be  transferred  to  Simmons  as  soon  as  re- 
l  by  me;  and  I  hereby  consent  to  have  A.  Langdon 
y  to  Simmons  the  titles  to  house  No.  1743  Eleventh 
n.  w.  (subject  to  the  incumbrance  now  on  it),  the 
to  be  held  by  Simmons  as  collateral  security  for  the 
tion  of  the  title  to  the  Florida  lands,  and,  when  the 
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title  is  so  perfected,  Simmons  to  return  to  me  the  title  to 
the  house  No.  1743  Eleventh  street. 

"Charles  Pombroy. 

"George  Simmons. 
"Witness: 

"A.  Langdon." 

He  further  testifies  that  before  the  execution  of  the  above 
agreement,  he  had  entered  into  a  contract  to  sell  to  Andrew 
Langdon  certain  books,  furniture  and  fixtures  contained  in 
house  No.  330  Four-and-a-half  street,  in  the  city  of  Wash- 
ington, in  consideration  of  which  Langdon  was  to  convey 
him  forty  acres  of  land  in* Florida,  Langdon  to  have  posses- 
sion at  once  of  the  books. 

After  the  execution  of  the  agreement  with  Langdon,  the 
latter  informed  Simmons  that  he  did  not,  himself,  possess 
the  title  to  the  Florida  lands,  but  that  he,  Langdon,  had  an 
agreement  with  the  defendant  Pomeroy,  by  which  Pomeroy 
was  to  convey  eiorht  hundred  acres  of  Florida  lands  to  him, 
Langdon,  as  soon  as  he,  Pomeroy,  would  obtain  patents 
therefor,  wliich  he  was  about  to  do  ;  and  he  asked  plaintiff  if 
he  would  take  a  contract  from  Pomeroy  for  the  transfer  of  the 
land,  to  which  plaintiff  assented. 

The  plaintiff  and  Langdon  then  went  to  Langdon's  office 
and  met  Pomeroy ;  and,  while  the  books  were  still  in  the 
possession  of  the  plaintiff,  the  agreement,  which  is  the  sub- 
ject of  this  suit,  was  entered  into  in  place  of  the  one  with 
Langdon. 

Ui)on  the  execution  of  the  agreement  with  Pomeroy,  the 
plaintiff  delivered  the  books  to  Langdon. 

Plaintiff  also  testified  that  the  inducement  which  led  him 
to  deliver  the  books  to  Langdon  was  the  promise  of  Pomeroy 
to  transfer  the  patents  to  Florida  lands.  That  he  was  in- 
formed, both  by  Langdom  and  Pomeroy,  that  it  would  be 
but  a  short  time  before  they  were  obtained,  but  no  definite 
time  could  be  stated.  That  Langdon  and  Poinerby  both 
told  liim  that  they  thought  the  Florida  land  would  be  worth 
about  |2.50  per  acre. 
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The  plaintiff  further  offered  evidence  tending  to  show 
that  Langdon  delivered  a  deed  to  plaintiff,  which  was  never 
recorded,  for  a  house  on  Eleventh  street,  as  collateral  security 
for  the  transfer  of  the  patents  of  the  Florida  lands  to  him 
by  Pomeroy.  That  the  plaintiff  thereafter  investigated  the 
title  to  the  Eleventh  street  house,  and  found  it  incumbered 
to  nearly  its  full  value,  and  was  worthless  to  him.  Where- 
upon he  returned  the  title  deeds  to  Langdon,  and  has  now 
no  title  to  the  premises. 

The  plaintiff  further  offered  evidence  tending  to  prove 
that  the  patents  to  the  Florida  land  had  never  been  trans- 
ferred to  him ;  that  he  had  written  to  Pomeroy  about  the 
lands,  asking  a  transfer  of  the  same  previous  to  the  bring- 
ing of  this  suit,  but  had  heard  nothing  from  him. 

The  plaintiff  then  rested.  Whereupon  the  defendant 
prayed  the  court  to  instruct  the  jury  that,  admitting  all  the 
testimony  adduced  on  the  part  of  the  plaintiff  to  be  true, 
&8  a  matter  of  law  the  plaintiff  is  not  entitled  to  recover  of 
the  defendant,  which  instruction  the  court  gave.  To 
which  ruling  the  plaintiff  excepted,  and  the  case  then  came 
to  the  General  Term  on  a  motion  for  a  new  trial. 

A.  A.  Lipscomb  and  Fillmore  Beall  for  plaintiff. 

The  rule  of  law  is,  beyond  question,  that  a  benefit  to  a 
third  person  at  the  request  of  the  promissor  is  a  sufficient  con- 
sideration for  the  promise.     Chitty  on  Contracts,  28. 

The  delivery  of  the  books  to  Langdon,  and  the  substitu- 
tion of  the  new  agreement  with  the  defendant  in  place  of 
the  one  with  Langdon,  is  such  a  benefit. 

The  fact  that  the  plaintiff  took  collateral  security,  even 
if  it  bad  not  been  worthless,  affords  no  reason  to  defeat  his 
right  of  action  here.  Chitty  on  Pleading,  vol.  1,  p.  118, 
16th  edition ;  Snow  m,  Thomaston  Bank,  19  Maine,  269. 

The  contention  of  the  defendant  is,  that  the  plaintiff  was 
properly  defeated,  because  the  testimony  disclosed  that  he 
had  returned  the  title  to  the  Eleventh  street  house  to  Lang- 
don,  and  therefore  the  defendant  had  a  right  to  consider  the 
contract  rescinded,  and  to  refuse  to  transfer  the  lands. 
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Upon  this  point  plaintiff  suggests: 

First.  That  the  agreement  declares  that  the  title  to  the 
Eleventh  street  house  is  "to  be  held  by  Simmons  as  col- 
lateral security  for  the  perfection  of  the  title  to  the  Florida 
lands,  and  when  the  title  is  so  perfected/'  Simmons  was  to 
return  the  title  to  the  house  to  Pomeroy,  and  the  proof 
shows  that  not  only  was  the  title  to  the  Florida  lands  not 
perfected,  but  no  offer  was  made  by  Pomeroy  to  transfer  even 
the  patents  therefor  to  Simmons. 

Second.  If  the  evidence  had  shown  Pomeroy  willing  and 
ryady  to  transfer  the  patents,  and  perfect  the  title  to  the 
Florida  lands,  the  inability  and  failure  of  Simmons  to  re- 
turn to  him  -the  title  of  the  Eleventh  street  house,  would 
not  suffice  to  defeat  his  action  in  toto  but  pro  tanto,  and  the 
evidence  showed  the  collateral  security  encumbered  and 
worthless.  It  was  a  matter  for  recafipwent.  Leonard  vs. 
Dyer,  26  Conn.,  172;  Ritchie  vs.  Atkinson,  10  East,  295; 
Chitty  on  Contracts,  page  809,  note  w,  and  authorities  there 
cited. 

Third.  Pomeroy  could  not  rescind  the  contract,  having 
failed  to  perform  his  part  thereof  Chitty  on  Contracts, 
page  814,  and  note  u. 

Fourth.  If  Pomeroy  treats  the  contract  as  rescinded  by 
Simmons'  return  to  Langdon  of  the  titles  to  the  Eleventh 
street  house,  he  must  return  to  Simmons  the  consideration 
paid  at  his  request  to  Langdon,  namely,  the  two  thousand 
dollars  worth  of  books.  Bishop  on  Contracts,  paragraphs 
670,  680,  681. 

W.  J.  Newton  and  R.  B.  Lewis  for  defendant: 

The  contract  on  defendant's  part,  to  transfer  patent  for 
Florida  lands  to  plaintiff,  and  on  plaintiff's  part,  to  "re- 
turn "  or  convey  title  to  house  1743  Eleventh  street  to  de- 
fendant, were  mutual  and  dependent  stipulations. 

When  plaintiff  declares  in  a  contract,  which  contains 
mutual  and  dependent  stipulations,  he  cannot  recover  "with- 
out averring  performance  or  an  offer  to  perform  on  his  part" 
Kane  vs.  Hood,  13  Pickering,  281. 
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It  does  not  lie  in  the  mouth  of  the  plaintiff  to  say  that 
the  title  to  house  No.  1743  could  be  of  no  value  to  the  de- 
fendant. He  could  not  constitute  himself  the  judge  of  this, 
and  upon  an  exercise  of  that  judgment  adverse  to  the  de- 
fendant, give  it  as  an  excuse  for  the  failure  to  perform  his 
part  of  the  contract. 

By  this  act  the  plaintiff  rendered  himself  liable  to  be 
sued  for  a  breach  of  his  contract,  and  having  failed  to  per- 
form a  mutual  and  dependent  stipulation  of  this  contract, 
and  hadng  rendered  himself  unable  to  perform  it,  he  can- 
not compel  performance  on  the  part  of  the  defendant  of  his 
part  of  the  contract. 

"When  a  party  has  disabled  himself  from  making  an  es- 
tate whicli  he  has  stipulated  to  convey,  he  commits  a  breach 
of  his  stipulation  and  is  liable  to  be  sued."  Chitty  on  Con- 
tracts, 799;  Lovelock  vs.  Franklyn,  8  Q.  B.,  371;  Fairbanks 
i?«.  Dow,  6  N.  H.,  267 ;  Beecher  vs.  Consadt,  3  Kernan,  N. 
Y.,  108;  Grant  vs.  Johnson,  1  Selden,  N.  Y.,  247;  Johnson 
V8.  Wyngant,  11  Wend.,  48;  Ford  vs.  Tilley,  Barn.  & 
Cress.,  325. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

On  the  2d  of  April,  1879,  a  contract  was  entered  into  be- 
tween George  Simmons  and  Andrew  Langdon,  the  sub- 
stance of  which  is,  that  the  party  of  the  first  part,  Simmons, 
sells  to  Langdon  all  of  certain  books,  furniture  and  fixtures 
contained  in  certain  rooms  of  a  house  in  Washington,  and 
in  consideration  of  this,  Langdon  conveys  by  deed  forty 
acres  of  land  in  Wisconsin,  and  also  eight  hundred  acres  of 
government  land  in  Florida,  "the  same  to  be  satisfactory  to 
Simmons  as  to  title,  and  to  be  located  by  him."  Langdon 
at  once  took  possession  of  the  books,  and,  as  the  contrary 
does  not  appear,  we  presume  that  he  conveyed  the  land  in 
Wisconsin.  He  did  not  pretend  to  have  title  to  the  land  in 
Florida  at  that  time,  but  he  had  an  agreement  with  the  de- 
fendant,  Pomeroy,  by  which  Pomeroy  was  to  convey  to  him 
those  lands,  and  we  also  infer,  from  what  follows,  that,  as  a 
consideration  for  those  lands,  he  was  to  convey  to  Pomeroy  a 
28 


218  Simmons  v.  Fombrot. 

house  located  in  Washington,  No.  1743  Eleventh  street  n. 
He  not  being  prepared  to  convey  the  land  to  Simmons,  th 
seem  to  have  made  an  arrangement  all  around,  by  whi 
Pomeroy  agreed  with  Langdon  to  convey  the  land  so  cc 
tracted  for  to  Simmons,  and,  at  the  same  time,  the  hoi 
which  Langdon  was  to  convey  to  Pomeroy  was  conveyed 
Simmons,  and  the  latter  assumed  to  convey  it  to  Pomen 
Thereupon,  Pomeroy  and  Simmons  made  a  new  contract 
these  terms : 

"For  value  received,  I  hereby  agree  to  sell  to  Geor 
Simmons  eight  hundred  acres  of  land  in  Florida,  the  patei 
for  the  same  to  be  transferred  to  Simmons  as  soon  as  : 
ceived  by  me ;  and  I  hereby  consent  to  have  A.  Langd 
convey  to  Simmons  the  titles  to  house  number  1743  11 
street  n.  w.  (subject  to  the  incumbrance  now  on  it),  the  sai 
to  be  held  by  Simmons  as  collateral  security  for  the  perf 
tion  of  the  title  to  the  Florida  lands,  and,  when  the  title 
so  perfected,  Simmons  to  return  to  me  the  title  to  the  hot 
number  1743  11th  street" 

Pomeroy  failed  to  convey  the  land,  and  this  suit  w 
brought  upon  that  agreement,  to  recover  damages  for  t 
failure.  It  turns  out  in  evidence,  however,  that  Simmo 
had,  in  the  meanwhile,  conveyed  the  house  l)ack  to  Langdo 
so  that  he  was  not  ready  to  convey  to  Pomeroy,  even 
Pomerov  had  been  roadv  to  convev  the  Florida  land;  ai 
the  defence  is,  tliat  Simmons  having  put  it  out  of  hispow 
to  perform  his  part  of  the  agreement,  there  is  no  right  of  i 
covery  against  Pomeroy  on  his  agreement  to  convey  t 
Florida  lands.  The  court  so  held  below,  and  granted  an  i 
struction  to  the  jury  to  find  for  the  defendant. 

The  answer  to  that,  by  the  counsel  for  the  plaintiff,  is  ve 
ingenious.  He  takes  the  position  that  the  consideration  1 
this  agreement  oi  Pomeroy  to  convey  the  Florida  land  w 
two-fold;  it  was,  first,  the  delivery  of  these  books,  an 
secondly,  the  covenant  to  convey  the  house  on  Eleventh  stre« 
He  says  that  a  delivery  of  these  books  to  Langdon  is  wh 
moved  Pomeroy  to  make  this  agreement  to  convey,  so  th 
Pomeroy  is  to  be  considered  as  having  participated  in  th 
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consideration  and  really  received  it.  He  sajs  there  was  on 
one  side  a  consideration  executed  and  an  executory  agree- 
ment; on  the  other  Hide  an  executory  agreement  alone. 
Then  he  invokes  the  rule  of  law  that  where  the  covenant 
on  one  side  is  only  part  of  the  consideration  for  the  covenant 
on  the  other,  the  covenants  are  independent,  and  one  may 
be  enforced  or  sued  upon  without  performing  the  covenants 
on  -the  other  side,  while  it  is  true  that  a  failure  on  the  part 
of  the  other  side  could  be  used  by  way  of  recoupment. 

This  proceeds  on  the  mistaken  theory  that  Pomeroy  re- 
ceived, directly  or  indirectly,  a  consideration  in  the  delivery 
of  those  books,  &c.  Pomeroy  had  simply  a  contract  with 
Langdon  that  the  latter  would  convey  the  house  on  Eleventh 
street  in  exchange  for  his  Florida  lands,  and  Langdon,  in 
consideration  ot  receiving  these  books,  &c.,  from  Simmons, 
^^rned  that  covenant  over  to  Simmons ;  so  that  the  only 
^consideration  to  Pomeroy  was  the  agreement  to  convey  this 
*iou8e,  which  Simmons  assumed.  He  had  no  interest  in  the 
executed  part  of  the  consideration  of  the  agreement  between 
Simmons  and  Langdon. 

It  is  claimed  again,  they  are  not  mutually  dependent  cov- 
enants because  one  was  to  be  performed  after  the  other;  in 
other  words,  after  Pomeroy  should  make  title  to  the  Florida 
l^nd,  or  token  the  title  was  perfected,  Simmons  was  to  return 
'^te  house.  The  true  meaning  is,  that  as  soon  as  Pomeroy 
Baould  perform,  and  concurrently  with  the  act  of  delivering 
^he  patents  to  this  Florida  land,  the  plaintiff  should  convey 
^he  house  on  Eleventh  street.  It  seems  to  us  that  Simmons 
^^8  hound  to  be  ready  to  convey  this  house  just  as  soon  as 
"onxcroy  tendered  to  him  the  patents  to  this  land.  If  he 
P^t  it  out  of  his  power  to  convey  the  house,  by  returning  it 
*^  I^angdon,  as  the  proofs  show  he  did,  he  had  already 
^^^en  his  part  of  the  agreement  and  was  not  in  a  condition 

^Xie  for  the  violation  on  the  part  of  Pomeroy.  Therefore, 
J^  "tte  undisputed  facts,  the  court  below  did  right  to  instruct 
^   jury  to  find  for  the  defendant. 
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John  Welter, 
John    C.     Harkness,    Garnishee  of   Charles    Lemon,    Jr. 

Law.     No.  23,460. 

f  Decided  April  7,  1884. 

\  The  Chief  Justice  and  Justices  Ck>x  and  James  sitting. 

1.  Where  an  assignment  is  made  by  a  debtor,  to  a  third  person  as  trustee  for 
the  benefit  of  the  assignor's  creditors,  the  assent  of  the  creditors  provided 
for  to  the  assignments  will  be  presumed. 

2.  In  such  case  the  money  is  no  longer  under  the  control  of  the  debtor,  and 
consequently  is  not  liable  to  attachment. 

The  Case  is  stated  in  the  opinion. 

Chas.  a.  Elliot  for  plaintiff.  ' 

Wm.  F.  Mattixgly  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  appear  to  be,  that  Charles  Lemon, 
jr.,  was  a  carpenter  and  builder,  and  was  employed  in  1881 
to  erect  an  addition  to  the   building  of  the  Washington 
City  Orphan  Asylum.     The  defendant,  Harkness,  was  one 
of  the  trustees  of  the  asylum,  and  superintendent  of  the 
work  done  by  Lemon,  and  payments  were  made  by  the 
treasurer  of  the  asvlum  on  Harkness'  certificates  to  him. 
Upon  tlie  finishing  of  the  work,  there  was  due  to  Lemon, 
the  contractor,  the  sum  of  $270.25.     But  Lemon  was  indebted 
in  a  larger  amount  tlian  this  to  a  number  of  sub-contractors 
who    had   furnished    materials   and   done    work    upon  the 
building,  and  lie  requested  Harkness  to  retain  this  monej* 
and  apply  it  ratably  among  the  claims  of  these  sub-con- 
tractors.    Harkness    preferred   that    he   should   draw  the 
money  and  then  ])ay  it  over  to  him  for  that  purpose,  and  he 
accordingly  did  it.     He  drew  the  money,  and  then  paid  it 
to  Harkness,  and  accompanied  his  payment  with  the  fol- 
lowing note : 

"  Mr.  Harkness.  Sir :  I  herewith  leave  with  you  the  balance 
of  my  asylum  account,  $276.25,  which  you  will  please  dis- 
tribute to  my  creditors  for  work  and  material  furnished  on 
said  asylum  pro  rata,     I  will  furnish  you  a  statement  of 
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indebtedness  as  soon  as  I  can.     By  doing  this  for  me,  you 

11  oblige,  yours, 

"Charles  Lemon,  Jr. 
*^  January  28,  1883." 

On  the  same  day  on  which  this  money  was  paid  Harkness, 
mon  met  the  plaintiff  in  this  Cf^se,  Webster,  who  was  one 
of  'the  sub-contractors,  and  to  whom  a  small  amount  was 
due ,  and  informed  him  of  the  arrangement.  At  the  same 
'txxrx^,  it  appears  that  Lemon  was  indebted  to  him  in  a  larger 
^rE&ount,  for  work  done  on  other  houses,  and  the  plaintiff 
^tslced  Lemon  if  he  would  confess  a  judgment  in  his  favor, 
^^w^lziich  he  consented  to  do.  He  testifies  that  he  confessed 
judgment,  because  he  knew  that  he  was  indebted  to  the 
plaintiff,  but  he  did  not  confess  it  to  enable  the  plaintiff  to 
do  feat  his  arrangement  with  Harkness.  As  soon  as  the 
I>l«i.intiff  obtained  judgment  against  Lemon,  he  caused  an 
^•"tti^chment  to  be  issued  and  levied  upon  the  whole  of  this 
fu  ■  I  d  in  Harkness'  hands.  The  defendant,  Harkness,  pleaded 
«  ^fla  bona. 

The  case  went  to  trial  on  the  facts  I  have  mentioned,  and 

court  instructed  the  jury  to  find  for  the  defendant,  and 

plaintiff  moves  for  a  new  trial  on  the  bill  of  exceptions. 

The  question  presented  in  the  case  is  simply  this :  We 

to  determine,  where  money  or  specific  property  has  been 

^SBigned   to   a   person    to   be   applied    ratably  among   the 

^ssigiior's  creditors,  whether  another  creditor,  not  provided 

^^  in  that  arrangement,  can  attach  the  fund  in  the  hands 

^*    tHe  depositor  at  all ;  and  if  so,  under  what  circumstances 

*^d   when. 

-ft;  ig  claimed  on  the  part  of  the  plaintiff  here,  that  inas- 
^^olias  the  creditors  provided  for  in  this  assignment  were  not 
^ptified  of  it  before  the  attachment  was  levied,  and  did  not 
1^^^  their  assent  to  it,  the  transfer  of  the  property  in  the 
*^*^d  was  not  complete,  and  it  remained  the  property  of 
^^^on,  who  had  deposited  it  with  Harkness,  and  therefore 
^^j^ct  to  execution  at  the  suit  of  other  creditors. 

^'^  is  not  perfectly  easy  to  harmonize  all  the  authorities 
l^^H  this  question.     There  is  a  distinction,  however,  which 
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will  tend  to  reconcile  them,  and  that  is,  the  distinction  be- 
tween an  agency  created  in  the  depositary,  for  the  party 
paying  the  money,  and  a  complete  trust  for  the  benefit  of 
other  parties.  As  long  as  the  depositary  can  be  regarded 
as  the  agent  of  the  party  paying  the  money  or  delivering  to 
him  the  specific  property,  there  is  no  question  that  the  prop- 
erty remains  in  the  debtor,  and  is  subject  to  the  proceedings 
of  his  creditors  until  something  else  at  least  is  done.  One 
of  the  courts  says:  "Suppose  I  send  my  son  with  money  to 
pay  a  note  in  bank,  is  it  to  be  held  that  I  cannot  recall  him, 
and  retain  possession  of  my  money?  "  All  this  proceeds  on 
the  idea  that  the  depositary  is  the  agent,  the  servant,  of  the 
party  delivering  the  money,  and,  as  long  as  he  retains  that 
relation,  there  is  no  question  about  the  liability  of  the  fund 
to  attachment  for  the  creditors  who  are  not  provided  for  in 
the  assignment.  But  even  in  that  case,  as  soon  as  the  cred- 
itors who  are  attempted  to  be  provided  for  assent  to  the 
arrangement,  or  even  are  notified  of  it,  and  in  that  way  are 
brought  into  privity  with  the  depositary,  then  the  debtor's 
control  of  the  fund  ceases,  and  it  is  no  longer  subject  to 
attachment  by  other  creditors  than  those  specially  provided 
for.     That  is  one  class  of  cases. 

Another  class  of  cases  is,  where  it  is  manifest  that  the 
intention  of  both  parties  is  that  the  control  of  the  debtor 
over  the  fund  shall  pass  from  him  immediately.  Under  that 
head,  it  is  held  that  if  the  assignment  is  made  immediately 
by  the  debtor  to  his  creditors,  their  assent  is  necessary  to 
perfect  it,  just  as  an  actual  delivery  is  necessary  to  perfect  a 
gift.  There  must  be  two  parties  to  the  transaction,  and 
however  absolute  the  form  of  assignment  maybe,  until  it  is 
accepted,  it  does  not  pass  the  property.  But  when  the  title 
and  possession  of  the  property  have  passed  out  of  the  debtor 
to  a  third  person,  as  trustee  for  the  creditors,  then  the  courts 
hold  that  the  assent  of  the  creditors  provided  for  will  be 
presumed.  That  question  was  recognized  as  settled,  by  the 
Supreme  Court,  a  long  time  ago,  in  the  case  of  Brooks  t. 
Marbury,  11  Wheaton,  and  in  the  case  of  NicoU  v.  Mum- 
ford,  4  Johnson's  Chancery  Reports,  529;  and  many  other 
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C8  recognize  the  same  thing.     So  that  the  distinction  is 

ireen  a  mere  agency  for  the  debtor,  which  he  may  con- 

1,  and  a  complete  trust  by  which  the  title  passes  entirely 

of  him  for  the  benefit  of  the  creditors,  and  it  must  neces- 

x-ily  be  a  question  of  intention  in  each  particular  case. 

I^ow,  to  apply  this  to  the  present  case.     Here  was  a  fund 

ich   equitably  belonged    to   the    sub-contractors   under 

mon,  because  it  was  due  for  the  very  work  that  they  had 

±\iir  sighed.     It  was  in  their  power,  by  giving  proper  notice 

the  officers  of  the  asylum,  to  secure  that  fund.     But  the 

eoessity  of  that  was  obviated  by  the  voluntary  act  of  the 

n tractor  himself,  who  proposed  to  appropriate  the  fund  to 

the  use  of  the  sub-contractors.     A  significant  feature  of  the 

^^^se  is,  that  as  soon  as  the  money  was  deposited  with  Hark- 

^**^sfi,  Lemon  went  about  and  notified  the  sub-contractors 

tiliat  it  was  there  for  their  use ;  and  meeting  this  plaintiff 

^^    the  same  day,  notified  him  of  the  arrangement,  and 

'^'ithin  a  week   notified  all   the  others.     He   notified   the 

others,  it  is  true,  after  the  attachment  had  been  levied,  but 

^"t  does  not  appear  that  he  knew  of  that  fact  at  the  time. 

•^ut  the  fact  that  he  gave  notice  to  them  all  is  significant  of 

^is   intention.     It  is  obvious  that  he  intended  to  put  the 

*uiicl  entirely  out  of  his  control,  to  lodge  it  with  Harkness 

irrevocably  as  a  trust  fund  for  the  benefit  of  the  sub-con- 

^^actors  who  were  equitably  entitled  to  it,  and  we  feel  sure 

**^at  Harkness  would  never  have  accepted  it  subject  to  the 

recall  of  this  contractor  himself,  and  that  he  took  it  with 

*hat  imderstanding  also ;  and  that  would  bring  it  within  the 

^ule  that  where  the  title  passes  out  of  a  party  to  a  trustee, 

*he  Assent  of  the  creditors  intended  to  be  benefited  will  be 

P^'eBvimed, 

■"lat  there  is  still  another  striking  feature  about  this  case. 

^   t;he  very  same  day  on  which  the  fund  was  put  in  Hark- 

^^ss*  hands,  the  debtor  gave  notice  to  this  plaintiff  of  the 

^^*'^  and  that  this  arrangement  had  been  made  partly  for 

^®  Vienefit.     Webster  might  have  said  to  him,  "  I  do  not 

^^^nt  to  that,  I  shall  resort  to  my  legal  remedies,"  and 

^"^^Stt  have  gone  to  work  and  brought  a  suit  and  got  judg- 
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ment  and  issued  an  attachment.  Or,  he  might  have  done 
just  what  he  did,  and  at  the  same  time  dissented  from  this 
arrangement.  He  might  have  said,  "  I  do  not  assent  ta  it, 
but  I  ask  you  to  confess  judgment,  and  I  will  relieve  myself 
as  best  I  can." 

But  he  did  nothing  of  that  sort.  He  kept  silent  iritli 
reference  to  this  arrangement.  He  knew  perfectly  well  tl:^»* 
Lemon  did  not  confess  judgment  to  him  for  the  very  p'ti'"' 
pose  of  defeating  the  arrangement  just  announced  to  hi 
and  partly  for  his  benefit;  and  when  he  asked  Lemon- 
confess  judgment,  the  latter  had  a  right  to  assume  that 
assented  to  the  appropriation  of  this  fuud  to  the  sub-c 
tractors.  We  think  he  was  bound  to  formallv  disseot, 
that  he  must  be  presumed  to  have  assented  to  that  arran 
ment  at  tliat  time.  That  very  fact  put  it  beyond  the  po 
of  Lemon  to  recall  that  fund,  as  far  as  Webster  was  c 
cerned,  and  Webster  could  not  assent  to  that  arrangem' 
so  far  as  it  benefited  himself,  and  repudiate  it  so  far  as 
benefited  the  other  contractors.  He  could  not  dissent  b 
mere  mental  reservation.  We  think,  under  the  circu 
stances,  he  is  presumed  to  have  assented  to  the  arran 
ment  that  was  announced  to  him,  and  there  is  authori 
for  saying  that,  under  these  circumstances,  if  he  h 
recovered  liis  judgment,  and  got  his  money,  these  other  s 
contractors  might  have  sued  him  for  their  money  a 
recovered  their  shares  from  him.  We  think,  on  the  who 
therefore,  that  tlie  court  was  right  in  giving  instructio 
that  the  verdict  should  be  for  the  defendant. 
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Jambs  K  Carpskter 
Washington  &  Gboroetown  R.  R.  Co. 

Law.    No.  28,816. 

f  Decided  April  14,  1884. 

i  The  Chief  Justicb  and  Justices  Cox  and  Mac  Aethub  sitting. 

t.  It  is  in  the  discretion  of  the  court  to  refuse  all  instructions  prayed  for  by 
^ther  party,  and  to  state  the  law  in  its  own  language. 

2-  On  exceptions  for  error  in  a  part  of  the  charge  to  the  jury,  the  court  will 
^<>Qk  at  the  whole  charge,  and  if  it  see  that  in  the  very  next  paragraph  aa 
apparent  error  is  corrected)  the  exception  will  not  be  sustained. 

7hs  Case  is  stated  in  the  opinion.  > — -j 

B<    J.  Darneillb  and  John  E.  Latimbr  for  plaintiff. 
En^och  Totten  for  defendant. 

Mr,  Justice  Cox  delivered  the  opinion  of  the  court, 

'I^lie  case  of  James  N.  Carpenter  against  the  Washington 
*nd  Oeorgetown  Railroad  Co,  is  an  action  for  trespass  hy 
Ejecting  the  plaintiff  from  the  cars  of  the  defendant.     The 
^^^^  made  hy  the  plaintiff,  in  his  evidence,  was,  that  he 
Entered  one  of  the  cars  of  the  company  on  Seventh  street, 
Spiug  south  towards  Pennsylvania  avenue,  and  at  the  junc- 
tion of  Seventh  street  and  the  avenue  he  applied  for  a  trans- 
^^1"  ticket  for  the  purpose  of  going  down  the  avenue  towards 
the  Capitol.     When  he  entered  the  avenue  car,  or  shortly 
"ft^r-wards,  he  discovered  that  his  ticket  was  a  ticket  for  the 
^▼enth  street  track,  which  he  had  just  left,  and  upon  pre- 
^uting  it  to  the  conductor,  the  latter  refused  to  acknowledge 
'^  and  required  him  to  pay  an  additional  fare,  and  upon  his 
f^^^Bal  to  do  so,  he  was  violently  forced  out  of  the  car.     That 
'  ^^  th^  trespass  complained  of. 

-Por  the  defendant,  the  proof  tended  to  show  that  the 

r*aii^tiff,  instead  of  getting  off  the  Seventh  street  car,  ap- 

P^'^^ched  the  agent  from  the  rear  of  an  avenue  car  going 

^Bt;,  together  with  other  passengers  manifestly  leaving  that 

^3  and  that  they  were  receiving  transfer  tickets  from  him, 

^^   he  supposed  this  plaintiff  to  be  one  of  that  company. 
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and  delivered  this  transfer  ticket,  to  go  on  the  Seventh 
street  car,  to  him,  as  he  did  to  the  others,  and  the  plaintiff 
took  it  without  objection,  and  therefore  it  was  the  plaintiff's 
own  negligence  that  led  to  this  result. 

The  only  question  before  us  relates  to  certain  instructions 
that  were  asked  and  refused.  At  the  trial,  several  instruc- 
tions were  granted  at  the  instance  of  the  plaintiff,  and  then 
the  following  were  refused : 

"  That  if  the  jury  shall  believe  from  the  evidence  that  the 
plaintiff  paid  his  fare  on  the  Seventh  street  car,  and  on 
arriving  at  Pennsylvania  avenue,  the  Pennsylvania  avenue 
car  of  the  defendant  was  then  stopping  at  the  crossing  of 
the  two  lines  (Pennsylvania  avenue  and  Seventh  street), 
and  plaintiff,  immediately  on  arriving  at  Pennsylvania 
avenue,  went  to  the  transfer  ticket  agent  of  said  defendant, 
there  stationed,  and  asked  for  and  received  a  transfer  ticket, 
and  that  then  and  there  the  transfer  ticket  agent  gave  him 
a  transfer  ticket ;  that  thereupon  the  plaintiff  went  imme- 
diately with  said  transfer  ticket  on  board  the  said  Pennsyl- 
vania avenue  car,  and  after  the  car  started,  offered  it,  when 
called  on  in  the  usual  way,  to  the  conductor,  who  refused  to 
receive  it,  but,  together  with  the  driver  of  the  car,  forcibly 
put  plaintiff  off  the  car,  then  they  shall  find  for  the  plaintiff, 
even  if  they  sliould  also  find  that  the  transfer  ticket  agent 
had  given  plaintiff  a  wrong  ticket,  either  intentionally  or 
by  mistake." 

And  again  : 

"  That  if  the  jury  shall  believe  from  the  evidence  that  the 
ejection  of  the  plaintiff  from  the  Pennsylvania  avenue  car 
resulted  from  the  slightest  neglect  or  misconduct  of  the 
transfer  ticket  agent,  or  the  conductor  of  the  Pennsylvania 
avenue  car,  then  they  shall  find  for  the  plaintiff." 

And  again : 

"That  if  the  injury  complained  of  could  have  been  pre- 
vented by  the  exercise  of  ordinary  care  by  defendant,  the 
defendant  is  liable  even  if  the  plaintiff  was  at  fault." 

And  again : 

"  That  if  the  jury  shall  believe  from  the  evidence  that  the 
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conduct  of  the  defendant  was  wanton,  then  the  negligence 
of  plaintiff,  even  if  proved,  would  be  no  defence." 

These  several  instructions  were  refused  in  the  form  in 
which  they  were  applied  for,  and  an  exception  taken  to  each 
refusal.  But  in  the  final  charge  which  the  court  gave  to 
the  jury,  they  were  instructed  as  follows: 

"  That  if  they  believed  from  the  evidence  that  the  agents 
of  the  defendant  had  made  a  mistake  in  giving  to  the  plain- 
tiff a  transfer  ticket,  and  inst^^ad  of  giving  him  a  Pennsyl- 
vania avenue  transfer,  had  given  him  a  Seventh  street 
transfer,  the  plaintiff  was  entitled  to  recover,  and  that  in 
assessing  the  damages  the  plaintiff  was  entitled  to  have 
reasonable  damages,  compensatory  for  the  treatment  which 
he  had  received,  and  that  the  defendant  company  was  bound 
to  see  to  it  that  the  plaintiff  was  provided  with  a  proper 
transfer,  and  that  if  the  mistake  had  been  made,  the  respon- 
sibility therefor  rested  ufron  the  company  and  not  upon  the 
plaintiff. 

"  And  the  court  further  instructed  the  jury  that  if,  upon 
the  other  hand,  they  believed  that  the  conduct  of  the  agents 
of  the  company  was  wanton  and  malicious,  and  that  they 
had  purposely  given  him  the  wrong  transfer,  and  that  they 
had  maliciously  and  wantonly  ejected  him  from  the  car 
because  of  a  personal  dislike  or  animosity,  that  then  the 
plaintiff  was  entitled  to  recover,  and  in  assessing  damages 
in  that  view  of  the  case,  the  plaintiff  was  entitled  to  recover 
not  only  compensatory,  but  vindictive  damages." 

We  are  of  opinion  that  the  instruction  given  in  the  charge 
covered  all  the  ground  claimed  by  the  plaintiff  himself,  and 
was  all  the  instruction  he  was  entitled  to  ask,  and  I  believe 
that  was  virtually  conceded  by  the  counsel  in  argument. 

But  it  is  claimed  on  the  part  of  the  plaintiff,  that  the 
court  is  not  to  look  at  the  charge  given  by  the  court  below, 
but  only  at  the  instructions  that  were  proposed,  refused, 
and  excepted  to. 

It  is  perfectly  true  that  we  do  not  revise  for  the  purpose 
of  correcting,  as  error,  anything  that  is  not  excepted  to 
below.     But  we  are  not  looking  at  it  in  that  view,  but  only 
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to  ascertain  whether,  on  the  whole,  the  instruction  given  1 
the  court  below  was  correct.  It  was  the  practice  of  the  la 
Chief  Justice  Taney,  in  his  circuit,  always  to  refuse  8 
instructions  prayed  for  by  either  party,  and  then  to  give  tl 
law  in  his  own  words.  That  is  also  the  practice  of  oth 
courts,  and  we  consider  it  to  be  in  the  discretion  of  t 
court  to  reject  all  prayers  and  state  the  law  in  its  own  la 
guage.  That  was  the  practice  pursued  in  this  case  to  soi 
extent  Some  of  the  prayers  of  the  plaintiff  were  grantc 
but  the  substance  of  those  that  were  refused  was  given 
this  charge.  It  is  a  very  common  thing  to  except  to  a  pc 
of  the  charge,  but  the  court  must  look  at  the  whole  char{ 
and  if  they  see  that,  in  the  very  next  paragraph,  an  appf 
ent  error  in  one  part  is  corrected,  then  no  injury  ou  t 
whole  is  done  to  the  plaintiff  or  defendant,  as  the  case  mi 
be.  We  consider  it  to  be  perfectly  proper  for  the  court 
announce  the  law  in  its  own  language,  and  if  it  gives  tl 
law  correctly,  although  it  may  have  refused  the  instructioi 
asserting  it  in  another  shape  than  that  asked  by  the  cou 
sel,  there  is  nothing  that  can  justify  us  in  reversing  tl 
judgment  and  ordering  a  new  trial,  and  that  is  precise 
this  ca^. 

On  the  whole,  we  think  the  court  instructed  the  jury  vei 
liberally,  if  not  too  liberally,  in  favor  of  the  plaintiff,  an 
we  see  no  ground,  therefore,  for  reversing  the  judgment  b 
low,  which  was  for  the  defendant. 
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U.  8.,  EX  REL.  R.  Hoe  &  Co.,  and  George  G.  Gill, 

vs, 
Benjamin  Butterworth,  Commissioner  of  Patents. 

Law.    No.  25,184. 

f  Decided  April  14,  1884. 

<  The  Ghibf  Justicb  and  Justices  Mac  Aethub,  Cox  and  Jambs 

(     sitting. 

1.  The  decision  of  the  Commissioner  of  Patents  on  the  right  of  an  applicant 
to  receive  a  patent,  is  an  act  of  executive  discretion  and  cannot  be  inter- 
fered with  hf  mandamus. 

8.  So,  too,  after  the  decision  has  been  made  and  communicated  to  the  appli- 
cant, and  at  anj  time  before  the  issue  of  the  patent  for  the  signature  of 
the  Secretarj  of  the  Interior,  it  is  within  the  Commissioner's  discretion  to 
reconnder  his  decision  and  to  make  a  contrary  one. 

8.  But  if  he  does  not,  then  his  executive  discretion  being  exhausted  in  decid- 
ing that  the  applicant  is  entitled  to  a  patent,  there  remains  but  the  minis- 
terial dutj  to  issue  it;  and  to  compel  the  performance  of  this  act,  in  case 
of  refusal,  mandamus  is  the  proper  remedj. 

4.  It  is  a  settled  rule  that  the  Revised  Statutes  are  to  be  construed  in  the 
light  of  the  original  statutes  from  which  they  were  taken. 

6.  An  appeal  from  the  decision  of  the  Commissioner  of  Patents  upon  the 
right  of  an  applicant  to  receive  a  patent,  lies  directly  from  him  to  this 
court  in  General  Term,  and  not  to  the  Secretary  of  the  Interior;  the  latter 
has  not  appellate  or  revisory  power  over  the  decision  of  the  Commisrioner 
upon  that  question.  *^ 

The  Case  is  stated  in  the  opinion. 

MuNSON  &  Phillips  for  relator. 
Frank  T.  Brown  for  respondent. 

Mr.  Justice  James  delivered  the  opinion  of  the  court 

This  is  a  petition  for  a  writ  of  peremptory  mandamus  to 
the  Commissioner  of  Patents  to  receive  the  iinal  fee  and  to 
cause  letters-patent  to  the  relators,  R.  Hoe  &  Co.,  to  be  pre- 
pared and  presented  to  the  Secretary  of  the  Interior  for  his 
signature.  It  sets  forth  that,  on  March  12,  1881,  the  re- 
lator^ Gill,  made  application  for  letters-patents  for  certain 
improvements  in  printing  machines ;  that  on  primary  ex- 
amination the  Commissioner  was  of  opinion  that  this  appli- 
cation would  Interfere  with  an  unexpired  patent  granted  to 
Walter  Scott  on  March  8,  1881 ;  that  such  proceedings  were 

had  that  an  interference  was  duly  declared,  whereupon  the 
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examiner  of  interferences  decided  that  Scott  was  the  orig — 
inal  and  first  inventor  of  said  improvements;  that  upon  a 
peal  to  the  examiners-in-chief  this  decision  was  affirmed;, 
that  upon  further  appeal  to  the  Commissioner,  the  latte 
decided  that  the  relator,  Gill,  was  the  original  and  first  in 
ventor,  and  entitled  to  a  patent  for  said  improvements,  an 
that  he  finally  decided,  on  June  4,  1883,  that  such  paten 
should  issue ;  that  the  relator,  Gill,  assigned  to  the  othe 
relators  all  his  title  to  said  invention,  and  requested  th 
Commissioner  to   issue   the   letters-patent  therefor,   whe 
granted,  to  them ;  that  the  final  fee  was  tendered  to  th 
Commissioner,  who  refused  to  accept  it,  and  also  refused 
cause  letters-patent  to  he  prepared  and   presented   to  th 
Secretary  of  the  Interior  for  signature ;  that  the  relator 
were  informed  by  the  Commissioner  that  the  only  grouu' 
of  his  refusal  was  the  pendency  before  the  Secretary  of  th 
Interior  of  an  appeal  taken  by  Scott;  that  the  Commissione 
has  not  denied,  and  does  not  deny,  that  a  patent  should  i 
sue  to  Gill,  unless  the  Secretary  has  the  right  to  suspen 
the  issuing  thereof  by  reason  of  the  appeal  pending  before^ 
him;  and  that  the  Commissioner  has  still  later  inform 
them  that  the  Secretary  has,  upon  said  appeal,  reversed  hiai 
decision  and  decided  that  Scott  is  the  original  and  first  in- 
ventor of  said  improvements,  and  is  entitled  to  a   patent^ 
therefor.     In  the  communication  last  referred  to,  which  i» 
addressed  to  tlie  relator's  counsel,  and  is  made  part  of  th 
petition,  the  Commissioner  says: 

"If  the  decision  of  the  Commissioner   adjudging  priorit 
to  your  client  is  final,  and  not  subject  to  review  and  re — 
versal  by  tlie  Honorable  Secretary  of  the  Interior,  then  you 
client  is  entitled,  on  payment  of  final  fee,  to  have  his  paten 
prepared  and  issued.     But  if  the  Honorable  Secretary  has 
under  the  law,  jurisdiction  on  appeal  to  hear  and  determin 
the  cause,  then  your  client  is  not  so  entitled.     The  decisio 
of  the  Commissioner  of  Patents,  is  that  your  client,  Gill,  i 
entitled  to  the  patent  prayed  for;  on  appeal  from  that  de 
cision  the  Honorable  Secretary  decided  that  your  client 
not  so  entitled.     In  view  of  the  facts  related,  I  refuse  to  is 
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sue  a  patent  for  your  client,  or  to  prepare  a  patent  for  issue, 
or  to  take  any  steps  whatever  in  that  direction.  I  do  this, 
not  l>ecau8e  I  want  further  time  to  consider  the  case,  but  be- 
cause the  Honorable  Secretary  has,  on  hearing  the  cause, 
reversed  the  decision  of  the  Commissioner  of  Patents,  as 
liereinbefore  stated." 

In  his  return  the  Commissioner  says  that  the  statements 
of  the  relators  as  to  the  applications,  appeals  and  decision 
of  the  Commissioner  are  true,  and  that  this  decision  has  not 
been  reversed  or  modified  by  the  Commissioner;  that  on  the 
14th  ol  June,  1883,  an  appeal  to  the  Secretary  of  the  Inte- 
rior was  taken  by  Scott,  and  prosecuted  under  rules  pre- 
scribed by  the  Secretary,  and  that  on  March  7,  1884,  the 
Secretary  made   a  decision  reversing   the  decision   of  the 
Oommissioner  and  adjudging  that  Scott  was  the  first  inven- 
"tor  and  that  Gill  was  not  entitled  to  a  patent;  that  pending 
"that  appeal,  namely,  on  the  4th  day  of  March,  1884,  the  re- 
la  tor  did  demand  of  respondent  that  he  prepare  a  patent  for 
isaueto  the  relator.  Gill,  in  pursuance  of  the  decision  of  the 
Commissioner  of  Patents,  and  that  respondent  refused  so  to 
^o,  or  to  take  any  steps  in  that  behalf;  that,  after  the  decis- 
ion  of  the  Secretary  had  been  pronounced,  the  relator  again 
demanded  that  the  respondent  prepare  for  issue  a  patent  in 
aeooidanoe  with  the  judgment  of  the  Commissioner,  tender- 
^^S  *t  the  same  time  the  final  fee  due;  that  respondent  re- 
fused to  accept  said  fee,  and  again  refused  to  prepare  said 
patient;  that  he  so  refused,  not  because  he  desired  to  make 
^^^^lier  inquiry,  or  to  be  further  advised  in  that  behalf;  but 
tli^t  he  based  his  refusal,  and  does  so  still,  solely  upon  the 
S^o-und  that  the  Secretary  of  the  Interior  had  entertained 
tixe  appeal  taken  to  him  from  said  decision,  and  had  entered 
^  decision  reversing  that  of  the  Commissioner  of  Patents, 
^nd  awarded  priority  of  invention  to  Walter  Scott.     The 
^^tum  further  states  that,  on  the  26tli  of  February,  1884, 
*he   Secretary  of  the  Interior  advised  respondent  that,  in 
pursuance  ol  an  opinion  of  the  Attorney-General,  to  the  ef- 
^^ct  that  he  could,  on  appeal  to  him,  exercise  the  jurisdiction 
^  Review  the  decision  of  the  Commissioner  of  Patents,  he 
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had  exercised  that  jurisdiction ;  and  that  respondent,  in  d( 
erence  to  that  opinion  and  the  action  of  the  Secretary,  i 
fused,  and  does  refuse  to  accede  to  the  demand  of  the  i 
lator.     In  conclusion  he  says: 

'^  Your  respondent  further  says,  that  if  the  judgment 
the  Commissioner  of  Patents,  which  isj  thcU  the  rdator 
entitled  to  receive  his  patent,  as  prayed  for ,  is  final,  and  if  up 
such  judgment  it  is  the  lawful  duty  of  the  respondent 
accept  said  final  fee  and  take  the  necessary  and  proper  stc 
to  prepare   said  patent  for   issue,   as   prayed,  then   yc 
respondent  has  improperly  refused  to  prepare  said  patent: 
issue ;  but  if  his  decision  is  subject  to  review  and  reversal 
appeal  to  the  honorable  the  Secretary  of  the  Interior,  th 
such  refusal  on  the  part  of  your  respondent  to  accept  sf 
fee  and  prepare  said  patent  for  issue,  is  right  and  prope 

Upon  these  facts  we  are  asked  to  require  the  Commissioi 
of  Patents  to  accept  the  final  fee  tendered  by  the  relate 
and  to  prepare  and  submit  to  the  Secretary  of  the  Inter: 
for  his  signature,  letters-patent  to  them  for  the  improvemc 
in  printing  machines  described  in  the  petition.  The  qu 
tions  involved  have  been  argued  with  very  noticeable  c« 
and  ability  by  counsel  for  the  relators,  and  counsel  appei 
ing,  as  we  understand,  in  fact,  in  the  interest  of  Scott,  I 
nominally,  as  amicus  curice,  inasmuch  as  Scott  is  not  a  pai 
to  this  proceeding. 

It  is  claimed  by  the  latter  that  the  relators  are  not  entitl 
to  the  remedy  of  mandamus,  first,  because  the  Commission 
of  Patents  has  no  longer  the  legal  power  to  do  the  act  whi 
would  be  commanded  by  the  writ ;  that  power  having  be 
superseded  and  taken  away  from  him  by  a  lawful  appeal 
the  Secretary  of  the  Interior,  and  a  lawful  and  controUi: 
decision  by  the  latter,  that  the  relators  are  not  entitled,  a 
that  Walter  Scott,  the  adverse  party  to  the  interference, 
entitled  to  a  patent  for  the  improvements  in  question  ;  a 
secondly,  because,  even  if  it  should  be  held  that  the  app( 
to  the  Secretary  of  the  Interior,  and  his  decision  in  t 
premises,  were  unauthorized,  and  therefore  in  contemplati 
of  law  a  nullity,  the  writ  would  do  something  more  th 
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commaDd  a  merely  ministerial  act,  and  would,  in  fact,  con- 
trol ^rhat  would  still  be  a  matter  of  executive  discretion  with 
the    Commissioner  himself;  and  third,  because  the  patent 
laws  have  provided  for  the  relator  a  different  and  adequate 
remedy.     Reversing  the  order  of  these  propositions,  we  shall 
first  consider  whether,  assuming  that  the  Commissioner's 
decision  upon  a  question  of  interference  is  final  and  conclu- 
sive as  to  the  matters  submitted  to  him,  so  far  as  executive 
Action  is  concerned,  and  is  not  subject  to  review  by  the  Sec- 
retary of  the  Interior,  the  writ  of  mandamus  is  inapplicable 
under  the  circumstances  of  this  case. 

We  find  that  the  Commissioner  has  in  his  return  defined 
^he  status  of  the  proceedings  reached  in  his  own  action.  He 
'*  admits  that  it  is  true  that  the  Commissioner  of  Patents 
^id  decide  and  adjudge  that  the  said  George  C.  Gill  was 
entitled  to  receive  a  patent,  as  set  forth  by  the  relator 
therein,  ♦  ♦  *  and  that  said  decision  has  not  been 
''^versed  or  modified  by  the  Commissioner  of  Patents.''  He 
^hen  states  that,  when  he  refused  the  relator's  demand  for 
"^he  issuance  of  a  patent,  it  was  "  not  because  he  desired  to 
^^^ke  further  inquiry,  or  to  be  further  advised  in  that  be- 
half j''  and  in  the  conclusion  of  his  return,  he  says:  "  If  the 
judgment  of  the  Commissioner  of  Patents,  which  is  that  the 
^^a/or  ia  entitled  to  receive  his  patent  as  prayed  for,  is  final, 
*ud  if  upon  such  judgment  it  is  the  lawful  duty  of  the 
^^sp^ndent  to  accept  said  final  fee  and  take  the  necessary 
*Ua.  proper  steps  to  prepare  said  patent  for  issue  as  prayed, 
Uexx  your  respondent  has  improperly  refused  to  prepare  said 
P^^ntfor  issue." 

-New,  we  do  not  doubt  that  it  is  within  the  executive  dis- 

^'^tixon  of  the  Commissioner,  even  after  making  and  com- 

^^xicating  to  an  applicant  a  decision  in  his  favor,  and  at 

*^y  time  before  the  issue  of  a  patent  for  the  signature  of 

^^    Secretary,  to  reconsider  that  decision,  and  to  make  a 

^^"trary  one.     In  the  ordinary  course  of  business  the  whole 

^^t.ter  rests  in  executive  discretion,  at  least  down  to  that 

^/^^tit,  and,  if  nothing  more  appears,  the  court  will  not  inter- 

^^e  by  the  writ  of  mandamus  to  compel  the  issue  of  a  patent, 
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as  the  next  and  consequent  step.  The  Commissioner  coul 
answer  a  demand  of  the  applicant  by  the  simple  statemei 
tliat  he  had  changed  his  mind,  and  had  decided  that  the  a] 
plicant  was  not  entitled  to  a  patent;  and,  so  long  as  \ 
must  be  supposed  to  occupy  that' '  position,  he  cannot  I 
treated  as  if  he  had  ceased  to  do  so.  It  cannot  yet  be  sa: 
that  his  only  remaining  duty  is  ministerial.  But  t\ 
respondent  does  not,  in  any  true  and  practical  sense,  occuj 
that  position.  He  has  said,  substantially,  that  the  origin; 
decision  of  the  Commissioner  of  Patents,  to  the  effect  thj 
the  relator  was  entitled  to  a  patent  as  prayed  for,  has  m 
been  changed ;  that  he  does  not  even  intend  to  re-examir 
it,  and  that  it  is  now  his  decif^ion.  And  it  is  important  i 
observe  that  this  was  not  merely  a  position  taken  in  h 
official  communications  with  the  relators;  it  is  the  positio 
on  which  he  stands  in  this  court.  Now,  a  position  thus  a 
sumed  in  a  judicial  proceeding,  may,  for  the  purposes  < 
that  proceeding,  be  treated  by  tlie  court  as  the  conclu8i\ 
legal  attitude  of  the  party.  The  executive  decision  whic 
he  thus  presents  to  us,  and  stands  upon,  must  be  regarde 
here  as  a  final  fact  which  is  to  determine  legal  consequence 
in  the  case.  What,  then,  is  the  legal  consequence  of  a  fixe 
decision,  or  what  we  must  treat  as  a  fixed  decision — that  a 
applicant  is  entitled  to  a  patent?  No  question  could  I 
raised  if  tliat  decision  were  final,  because  the  law  ha 
declared  it  to  be  final  as  soon  as  it  was  made.  The  legj 
consequence  of  that  fixed  decision  would  be  the  rainisterij 
duty  to  issue  tlie  patent.  We  perceive  no  principle  whic 
should  distinguish  the  Commissioner's  duty  in  the  case  befoi 
us  from  his  duty  in  the  case  supposed.  On  principle,  tl 
same  duty  must  accrue  wlienever  his  decision  to  issue 
patent  must  be  treated  by  tlie  court  as  a  fixed  and  permanei 
one.  Although  the  law  contemplates  tliat  the  Cominissiom 
may  reverse  sucli  a  decision  and  thtrvhy  defeat  the  issuan^ 
of  a  patent,  it  clearly  does  not  contemplate  that  he  ma 
adhere  to  and  stand  ui)on  it  in  this  court,  and  yet  defeat  tl 
issuance  of  a  patent  by  simply  refusing  to  act  in  pursuant 
of  that  decision.     The  progress  of  executive  duty  may  la\ 
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fully  be  reversed  by  a  new  and  lawful  executive  action  in  a 
contrary  direction,  but  it  would  be  unreasonable  that  the 
law  should  be  arrested  at  a  half-finished  stage  simply  by 
non-completion,  and  that  there  should  be  no  remedy  to  com- 
pel its  movement.     It  would  be  playing  with  words,  substi- 
tuting phrcises  for  substance,  to  say  that  the  writ  of  man- 
damus must  not  be  applied  in  commanding  the  final  step  to 
be    taken,  on  the  ground  that,  down  to  the  actual  issue  of 
the  patent,  the  whole  matter  must  still  be  regarded  by  us  as 
resting  in  executive  discretion,  whether  a  patent  shall  issue 
or  not.     When  an  officer  stands  in  court,  by  his  return,  upon 
the    ground  that  he  has  exhausted  the  uses  of  his  executive 
discretion,  and  refuses  to  take  the  ministerial  step  which 
follows  next  when  executive  discretion  has  ended,  he  pre- 
sents to  the  court  the  very  evil  which  the  writ  of  mandamus 
18    designed   to   remove ;   a  refusal,  namely,  to   perform  a 
i3ai  n  isterial  duty. 

But  it  was  suggested  further,  that  the  determination  of 

the   Commissioner  not  to  disregard  the  action  of  the  Secre- 

t^rjTj  was  an  exercise   of  executive   discretion,   and   that, 

^hother  he  was  right  or  wrong  in  that  determination,  his 

^x^cutive  action  in  that  matter  is  not  to  be  controlled  by 

^^xidamus.     It  must  be  remembered  that  we  are  now  con- 

s^d^Ting  the  applicability  of  this  remedy  on  the  hypothesis 

^*^^t;the  Commissioner's  control  of  the  question  before  him 

^'^s  final,  and  that  the  Secretary  was  without  power  in  the 

P^^rnises.     On  that  hypothesis  the  Commissioner's  forbear- 

^^o^  or  refusal  to  proceed  according  to  his  own  judgment, 

^^^t  be  regarded  in  law  as  simply  an  act  of  deference.     It 

^^  not  a  decision  as  to  his  own  legal  duty.     However  dis- 

*'^^t  such  conduct  towards  the  head  of  a  department  may 

^"^e  been,  it  did  not  constitute  an  exercise  of  that  kind  of 

^^Oretion  with  which  a  court  must  not  interfere  by  man- 

^     It  was  also  suggested  that,  as  the  statute  provides  that, 

-^^lie  Commissioner  of  Patents,  under  the  direction  of  the 

^^Tetary  of  the  Interior  shall  superintend  or  perform  all 

^^tiies  respecting   the    granting   and   issuing   of   patents 
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directed  by  law,"  the  Commissioner  must  be  held  to  hai 
construed  this  provision,  and  to  have  acted  upon  that  coi 
struction  in  refusing  to  proceed  in  pursuance  of  his  o^ 
decision  after  the  Secretary  had  undertaken  to  review  ai 
reverse  it.  This,  it  is  claimed,  was  an  exercise  of  executi^ 
power  and  discretion  which  the  court  must  not  control  1 
mandamus.  But  it  is  apparent  on  the  whole  face  of  his  r 
turn  that  the  Commissioner,  in  refusing  to  follow  up  h 
own  decision,  did  not,  as  a  matter  of  fact,  act  upon  any  ex 
cutive  construction  of  his  own  as  to  that  provision.  It  isi 
be  gathered  from  his  answer  that  the  question  whether  thi 
section  gave  revisory  power  to  the  Secretary,  was  the  oi 
which  he  had  not  undertaken  to  settle.  Instead  of  inforn 
ing  us,  either  expressly  or  inferentially,  that  his  decisic 
upon  that  question  was  the  rule  of  his  action  in  refusing 
proceed  in  pursuance  of  his  own  original  decision,  he  di 
tinctly  submits  it  as  an  unsettled  question.  Deference  1 
the  will  of  the  Secretary,  so  far  from  being  a  decision  upo 
this  question,  constituted  an  abandonment  of  any  effort  1 
decide  it.  Plainly  he  did  not  attempt  to  decide  executive! 
upon  the  effect  of  the  provisions  referred  to.  But  the  ic 
portant  point  to  be  observed  is,  that  it  is  wholly  immaterii 
whether  he  acted  upon  a  construction  of  that  law.  If  In 
decision  upon  the  original  question  before  him  was  not  su 
ject  to  revision  by  the  Secretary,  and  if  he  himself  had  . 
acted  that  only  a  ministerial  duty  remained  to  be  perform! 
by  him,  that  ministerial  duty  would  not  cease  to  exist  mere 
bv  reason  of  his  decidin^^  incorrect Iv  that  the  whole  of  hi 
power  had  been  taken  away.  To  interpose  that  decisic 
would  be  merely  to  give  a  bad  reason  for  refusing  to  perfor 
his  ministerial  duty ;  and  to  <lescribe  it  as  an  exercise 
executive  discretion,  and  thus  to  exclude  the  remedy 
mandamus,  on  the  principle  that  it  is  never  used  to  contr 
executive  discretion,  would  be  to  defeat  the  remedv  bv 
mere  misnomer.     He  had  no  executive  discretion  to  denv  b 

•r 

duty,  either  directly  or  by  circuity. 

It  was  next  objected  that  this  remedy  is  not  applicable  b 
cause  a  different  and  a<le(iuate  remedy  has  been  provided  fl 
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the  relators.     This  objection  refers  to  section   4915  of  the 
Revised  Statutes,  which  provides  that: 

"  Whenever  a  patent  is  refused,  either  by  the  Commissioner 
of  PtUents  or  by  the  Supreme  Coiirt  of  the  District  of  Col- 
ombia upon  appeal  from  the  Commissioner,  the  applicant 
may  have  remedy  by  a  bill  in  equity,  and  the  court  having 
cognizance  thereof,  on  notice  to  adverse  parties,  and  other 
due    proceedings  had,  may  adjudge  that   such   applicant  is 
entitled,  according  to  law,  to  receive  a  patent  for  his  inven- 
tion as  specified  in  his  claim.     And  such  adjudication,  if  it 
t>e  in  favor  of  the  right  of  the  applicant,  shall  authorize  the 
Commissioner  to  issue  such  patent  on  the  applicant  filing  in 
the  Patent  Office  a  copy  of  the  adjudication,  and  otherwise 
ooinplying  with   the   requirements   of  law.     In   all   cases 
'^^here  there  is  no  opposing  party,  a  copy  of  the  bill  shall  be 
®^rved  on  the  Commissioner;  and  all   the  expenses  of  the 
proceeding  shall  be  paid  by  the  applicant,  whether  the  final 
decision  is  in  his  favor  or  not.     This  objection,  that  the  re- 
lators have  another  remedy  in  this  case,  comes  rather  incon- 
"^eniently  from  the  party  who  makes  it.     His  principal  po- 
sition is  that  the  decision  of  the  Commissioner  has  been 
*^wftilly  reversed  by  the  Secretary.     If  that  be  true,  it  is  the 
^^cretary,  not  the  Commissioner,  who  has  refused  them  a 
Patent ;  and  this  section  does  not  provide  them  a  remedy  by 
^  bill  in  equity  on  such  refusal.     We  must  consider  the  ob- 
jection, however,  on   the   hypothesis  that   the   Secretary's 
*^tion  is  a  nullitv. 

This  section  applies  to  interference  cases  as  well  as  to  ap- 
plications ex  parte.  When  there  are  adverse  parties,  notice 
^^Bt  be  given  to  them ;  they  are  let  in  as  formal  parties  to 
^*^ei  contest,  and  the  contest  is  upon  proofs  and  the  merits  of 
^*^^  adverse  claims.  The  case  is  heard  de  no>o.  Can  it  be 
®®f  iously  claimed  that  the  right  to  try  his  case  in  this  man- 
^^^,  under  the  burden  of  paying  all  the  cxi)enses  of  the  pro- 
^^ding,  is  an  adequate  remedy  to  a  party  who  is  already  en- 
**<ied  to  his  patent  by  the  favorable  decision  of  the  Commis- 
^loxxer?  We  conceive  that  this  is  one  of  the  cases  in  which 
^  ^Xiestion  is  its  own  answer.     Altliough  it  may  be  said  that 
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the  object  both  of  the  petition  for  the  writ  of  mandamns 
and  of  the  bill  in  equity  is  to  obtain  a  patent,  the  subject  of 
enquiry  and  the  basis  of  relief  in  the  two  proceedings  are 
wholly  different.  In  the  proceeding  for  mandamus,  the  in- 
quiry is,  whether  the  right  of  the  petitioner  to  a  patent  has 
already  been  decided,  and  in  such  a  way  that  he  is  entitled 
to  the  fruit  of  that  decision  by  performance  of  a  merely 
ministerial  duty.  In  the  equity  proceeding,  the  inquiry  is, 
whether  he  proves  originally  a  right  to  have  a  patent. 
Clearly,  the  right  to  have  the  latter  inquiry  and  adjudica- 
tion is  not  an  adequate  remedy  to  one  who  already  has  a 
sufficient  determination  of  the  same  question,  and  only  asks 
for  execution. 

It  was  insisted  at  the  argument,  that  the  objections  which 
we  have  examined,  or  any  one  of  them,  would  forbid  the 
granting  ot  a  writ  of  peremptory  mandamus  in  this  case, 
even  if  the  court  should  be  of  the  opinion  that  the  Secre- 
tary of  the  Interior  does  not  possess  revisory  or  appellate 
control  over  such  decisions  of  the  Commissipner  of  Patents, 
and  tliat  they  should  preclude  an  inquiry  into  the  extent  of 
the  Secretary's  powers.  We  have,  therefore,  considered 
them  attentively;  and  we  hold  th^t  if  the  power  of  the 
Commissioner  of  Patents  to  adjudicate  the  questions  pre- 
sented to  him  in  the  premises  was  final,  so  far  as  executive 
action  was  concerned,  and  was  not  superseded  by  a  lawful  ap- 
peal to  the  Secretary,  there  is  nothing  in  these  objections 
wliich  precludes  the  application  of  the  writ  of  mandamus. 
We  proceed,  therefore,  to  consider  the  question  whether  the 
power  of  the  Commissioner  to  comply  with  the  command 
prayed  for  has  been  taken  away  from  him  by  a  lawful  ap- 
peal to  the  Secretary,  and  a  lawful  decision  by  the  latter  re- 
versing the  decision  of  the  Commissioner. 

The  claim  of  revisory  power  in  the  Secretary  of  the  In- 
terior was  based,  in  the  argument,  upon  the  following  pro- 
visions ot*  tlie  Revised  Statutes: 

*sSk(T10X  441.  The  Secretary  of  the  Interior  is  charged 
with  the  supervision  of  public  business  relating  to  the  fol- 
lowing subjects:  First,  the  census,  when  directed  by  law; 
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•econd,  the  public  lands,  including  mines ;  third,  the  In- 
dians; fourth,  pensions  and  bounty  lands;  fifth,  patents  for 
inventions;  sixth,  the  custody  and  dieltribution  of  publica- 
tions; seventh,  education  ;  eighth,  government  hospital  for 
the  insane;  ninth,  Columbia  asylum  for  the  deaf  and  dumb. 
"Sbction  481.  The  Commissioner  of  Patents,  under  the 
direcHon  of  the  Secretary  of  the  Interior,  shall  superintend  or 
perform  all  duties  respecting  the  granting  and  issuing  the 
patents  directed  by  law. 

**8bction  483.  The  Commissioner  of  Pa,tents,  subject  to  the 
<yo!proval  of  the  Secretary  of  the  Interior,  may  from  time  to 
t;iiiie  establish  regulations,  not  inconsistent  with  law,  for  the 
oonduct  of  proceedings  in  the  Patent  Office. 

**SBcnON  487.  For  gross  misconduct,  the  Commissioner  of 
-Jf^atents   may  refuse  to   recognize  any  person   as  a  patent 
^gent,  either  generally  rir  in  any  particular  case ;  but  the 
Reasons  for  such  refusal  shall  be  duly  recorded,  and  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior, 

**SBcnoN  4883.  All  patents  shall  be  issued  in  the  name  of 
*ne  United  States  of  America,  under  the  seal  of  the  Patent 
Office,  and  shall  bo  signedbythe  Secretary  of  the  Interior,  ^nd, 
^^^ntersigned  by  the  Commississioner  of  Patents." 

Especial  emphasis,  of  course,  was  laid  upon  section  481, 
^^hich  provides  that  the  Commissioner  shall  perform  his 
^titles  under  the  direction  of  the  Secretary.  It  is  claimed 
proadlythat,  "The  power  of  supervision  and  direction  gives 
J^J^isdiction  to  the  Secretary,  upon  application  made  to  him 
^^  any  form  that  he  may  proscribe,  by  appeal  or  otherwise, 
^  affirm,  reverse,  or  modify  the  action  of  the  Commis- 
sioner." 

The   provisions   referred   to,  and   all   of  the   provisions 

the   Revised    Statutes    which   we    shall   have    occasion 

^    Consider,   were   taken   from   the   act   of  July  8,  1870, 

^^ch  was  entitled,  "An  act  to  revise,  consolidate  and  amend 

^^  Htatutes  relating  to  patents  and  copy-rights."     In  tliat 

X^^^k  of  consolidation,  section  481  was  taken,  without  any 

*^^Uge  except  the  rejection  of  redundant  words,  from  tlie 

*^^Bt  section  of  the  act  of  July  4,  183G,  by  which  the  office 
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of  Commissioner  of  Patents  was  first  established.  It  is  of 
some  importance,  therefore,  to  examine  the  extent  of  the 
supervisory  powers  of  the  Secretary  of  Stat«,  as  given  by 
this  same  provision  in  the  original  act. 

Section  seven  of  that  act  provided  that  the  Commissioner 
should  "make  or  cause  to  be  made,"  an  examination  ot 
every  application  for  a  patent,  and  that  if,  after  certain  pro- 
ceedings had,  he  should  decide  that  the  applicant  was  not 
entitled  to  a  patent,  an  appeal  might  be  taken  to  a  board 
of  examiners,  "to  be  composed  of  three  disinterested  per- 
sons," appointed  for  that  purpose  by  the  Secretary  of  State, 
one  of  them,  at  least,  to  be  "selected,  if  practicable  and 
convenient,  for  his  knowledge  and  skill  in  the  particu- 
lar art,  manufacture  or  branch  of  science,"  to  which  the  al- 
leged invention  ap]>ertained.  This  board  might  "  reverse 
the  decision  of  the  Commissioner,  either  in  whole  or  in 
part,"  and  when  their  opinion  was  certified  to  him,  he  was 
to  be  governed  by  it  in  the  further  proceedings  to  be  had. 
Section  eight  related  to  interference  cases,  and  provided  a 
like  appeal  with  like  effect,  from  the  Commissioner's  de- 
cision. 

The  act  of  1836  provided,  then,  that  the  Commissioner 
should  perform  his  duties  "respecting  the  granting  and  is- 
suing of  patents,"  "under  the  direction  of  the  Secretary  of 
State,"  and  it  also  provided  that  he  should  make  a  decision 
on  the  question  whether  an  applicant  was  entitled  to  a 
patent;  but  it  provided  further  that  these  decisions  should 
be  revised  and  controlled  by  a  board  of  examiners.  This 
revision  was  part  of  the  regular  course  of  executive  admin- 
istration, and  the  statute  gave  the  Secretary  no  control  over 
the  board  of  examiners.  It  is  obvious,  then,  that  the  Secre- 
tary's control  over  the  Commissioner  could  not  be  exercised 
in  the  form  of  revisory  power  over  his  decisions.  Now,  it 
is  nothing  to  the  purpose  to  suggest  here  that  a  revisory 
tribunal  no  longer  intervenes  between  the  Commissioner 
and  the  Secretary's  control,  and  that  the  decisions  of  the 
former  are  thus  brought  within  the  operations  of  the  Secre- 
tary's direction.     The  point  to  be  observed  is,  that  the  direc- 
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tory  power  of  the  Secretary  of  State  and  of  the  Secretary  of 
the  Interior  was  expressed  in  the  same  terms,  and  that  that 
grant  of  power,  as  found  in  the  act  of  1836,  did  not  pre- 
tend to  give  appellate  and  revisory  power  over  the  decisions 
which  the  Commissioner  was  authorized  to  make.  Let  ua 
8ee  whether  anything  in  the  act  of  1870,  which  is  found  in 
the  Revised  Statutes,  requires  us  to  adopt  a  different  rule  iu 
construing  the  same  language. 

It  is  important  to  observe  just  here,  that,  although  sec* 
tion  481  of  the  Revised  Statutes,  which  gives  the  Secretary 
of  the  Interior  directory  power  over  the  duties  of  the  Com- 
missioner of  Patents,  is  found  in  Title  XI,  relating  to 
the  organization  of  the  Interior  Department,  and  the  sec^ 
tions  which  we  shall  consider  are  found  in  Title  LX,  relating 
to  the  subject  of  patents  and  copyrights,  all  of  them  were 
taken  from  the  act  of  July  8, 1870.  In  that  act  they  formed 
IMtrts  of  one  system,  and  were  to  be  construed  together  at 
such.  It  is  a  settled  rule  of  construction  of  the  Revised 
Statutes  that  its  contents  are  to  be  construed  in  the  light  of 
the  original  statutes  from  which  they  were  taken.  This 
Action  relating  to  directory  power  is,  therefore,  to  be  re* 
K'^fded  as  part  of  the  general  system,  of  which  the  sections 
uovr  to  be  considered  are  also  a  part.  The  following  sec- 
tione  provide  a  system  of  appeals  by  which  all  appli«" 
^tions,  whether  in  interference  cases  or  ex  parte,  may  be 
orought  before  the  Commissioner  for  his  decision: 

**  Sec.  4904.  Whenever  an  application  is  made  for  a  patent, 

^hich,  in  the  opinion  of  the  Commissioner,  would  interfere 

^^t;h  any  pending  application,  or  with  an  unexpired  patent, 

^®  shall  give  notice  thereof  to  the  applicants,  or  applicant 

**^d.  patentee,  as  the  case  may  be,  and  shall  direct  the  primary 

^^rainer  to  proceed  to  determine  the  question  of  priority 

^    invention.     And  the  Commissioner  may  issue  a  patent  to 

^^    party  who  is  adjudged  the  prior  inventor,  unless  the  ad- 

^  ^^He  party  appeals  from  the  decision  of  the  primary  exam- 

^^l*,  or  of  the  board  of  examiners-in-chief,  as  the  case  may 

^»   i^ithin  such  time,  not  less  than  twenty  days,  as  the  Com- 

^^Bfiioner  shall  prescribe. 

31 
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•    "Sec.  4909.  Every  applicant  for  a  patent,  or  for  the 
issue  of  a   patent,  any  of  the  claims  of  which   have 
twice  rejected,  and  every  party  to  an  interference,  may  a" 
peal  from  the  decision  of  the  primary  examiner,  or  of  tfc 
examiner  in  charge  of  interferences  in  such  case,  to  t 


hoard  of  examiners-in-chief;  having  once  paid  the  fee  f 
such  appeal. 

"Sec.  4910.  If  such  party  is  dissatisfied  with  the  decisi 
of  the  examiners-in-chief,  he  may,  on  payment  of  the  fi 
prescribed,  appeal  to  the  Commissioner  in  person." 

These  sections,  as  we  have  said,  provide  a  regular  syste 
of  appeals,  both  in  interference  and  ex  parte  cases,  whi 
brings  every  application  to  the  Commissioner  for  decisio 
The  statute  commands  him  to  decide,  and  of  course  it  i: 
tends  that  he  shall  apply  the  usual  processes  of  decisio 
in  other  words,  the  judgment  of  the  person  deciding, 
it  be  possible  that  the  legislature   intended,  by  giving  t 
Secretary  directory  power,  that  he  might  intervene  at  t 
point  of  time,  and  direct  the  Commissioner  what  decisi 
he,  the  Commissioner,  was  to  make?     It  must  be  kept 
mind  that  th(»  whole  of  the  Secretary's  power  must  be  fou 
within  that  one  word,  "direction."     It  hardly  seems  wor — 
while  to  reason  ui)on  the  question  whether  a  general  pow- 
to  direct  authorizes  the  directing  officer  to  dictate  to  o 
who  is  charged  by  the  very  same    law  with    the   duty  a 
power  of  hearing  the  parties  to  a  contest,  and  of  decidi 
between  them  accordingly,  what  conclusion  his*  mind  m 
reach.     Clearly  he   cannot,  in    the   exercise  of  this   pow 
dictate  to  the  Commissioner  touching  his  decision  before 
makes  it,  or  while  he  is  making  it.     Can  it  be  imagin 
then,  that  the  power  of  "  direction  "  which  cannot  lawful 
be  applied  to  the  Commissioner's  action  while  he  is  decidi 
was  intended  to  be  applied  to  the  same   matter  after  he  h 
decided?     Is  it  permissible  to  say  that  a  power  of  directi 
which  cannot  be  exercised  as  direction,  may  be  exercised 
way  of  appeal   and  reversal,  and   all   the   time   be   call 
"directing"? 

We  are  informed  by  the  pleadings  and  exhibits  that  t 
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Secretary  of  the  Interior  has  acted  upon  the  opinion  of  a 
former  Attorney-General  to  the  eflfect  that  this  general  pro- 
vision of  directory  power   controls   the    meaning   of  every 
section  which  assigns  a  duty  to  the  Commissioner,  just  as 
if  it  had  been  inserted  in  each ;  and  that  the  duty  and  power 
of  tearing  and  deciding  contested  (questions  of  priority  of 
invention,  for  example,  are  to  be  construed  as  if  the  statute 
said  they  were  to  be  performed  under  the  direction   of  the 
Secretary.     We  hold  that  precisely  the  opposite  rule  of  con- 
struction must  be  applied  to  the  statute  in  order  to  ascertain 
correctly  the  intention  of  the  legislature.     It  must  be  re- 
'nenabered  that  this  provision  is  general,  and  that  the  pro- 
'Visions  relating  to  the  duties  and  powers  of  the  Commissioner 
ftre  specific.     It  is  the   latter  which   must   control.     When 
they  are  considered  together,  it  must  be  held  that  tlie  Com- 
'^iasioner  must  perform  his  duties  under  the  direction  ofthe 
Secretary  except  when  he  is  already  directed  what  he  must 
do  by  the  superior  directory  power  of  the  legislature.     Ap- 
plying this  rule  of  construction  to  the  Commissioner's  de- 
^^sions  in  cases  of  interference,  we  hold  that  they  are  not 
suhj^ct  to  the  directory  power  of  the  Secretary,  either  by 
Contemporaneous  dictation,  or  by  the  circumlocution  of  ap- 
P^^l  and  reversal,  described  as  direction. 

^Ve  are  brought  to  this  conclusion  independently  of  the 
provisions  ofthe  patent  laws  which  remain  to  be  considered ; 
but  ^e  are  still  further  confirmed  by  these  provisions. 

Section  4910,  as  we  have  seen,  provides  for  an  appeal  to 

*He  Commissioner  in  person."     Section  4911  then  provides 

'^^t;,  "If  such  party,  except  a  party  to  an  interference,  is 

dissatisfied  with  the  decision  of  the  Commissioner,  he  may 

appeal  to  the  Supreme  Court  of  the  District  of  Columbia, 

fitting  in  banc."     By  section  4913  the  Commissioner  is  re- 

^^i  red  to  furnish  the  court  with  "  the  grounds  of  his  decision, 

'^lly  set  forth  in  writing,  touching  all  the  points  involved 

"5"  "the  reasons  of  appeal."     Section  4914  confines  the  revision 

*^^^«  to  the  points  set  forth  in  the  reasons  of  appeal,  and 

P^o^ides  that,  after  hearing  the  case,  this  court  shall  return 

^    the  Commissioner  a  certificate  of  its   proceedings  and 
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decisions  which  shall  be  entered  of  record  in  the  Patent 
Office,  "and  shall  govern  the  further  proceedings  in  the 
case." 

These  sections  authorize  a  revision  of  the  grounds  on 
which  the  Commissioner  refuses  a  patent  on  application  eir 
parte,  and  they  do  not  authorize  a  revision  of  the  grounds 
on  which  the  Secretary  may  act.  Manifestly  it  was  the  in- 
tention of  Congress  to  provide  a  judicial  revision  which 
should  be  available  in  every  case  in  which  an  application 
ex  parte  is  refused  ;  in  other  words,  that  refusal  should  not 
be  made  by  an  officer  whose  grounds  of  decision  are  not  sub- 
jected to  revision  by  this  section. 

Section  4915  provides  a  still  further  remedy  in  case  of  the 
refusal  of  a  patent  for  application  ex  parte,  and  applies  the 
femedy  to  refusal  of  an  application  in  interference.  It 
directs  that: 

"Whenever  a  patent  on  ai>plication  is  refused,  either  by 
the  Commissioner  of  Patents  or  by  the  Supreme  Court  of 
the  District  of  Columbia  upon  appeal  from  the  Commis- 
sioner, the  applicant  may  have  remedy  by  bill  in  equity; 
and  the  court  having  cognizance  thereof,  on  notice  to  adverse 
parties  and  other  due  proceedings  had,  may  adjudge  that 
such  applicant  i»  entitled,  according  to  law,  to  receive  a 
patent  for  his  invention,  as  specified  in  his  claim,  or  ioranf 
part  thereof,  as  the  facts  in  the  case  may  appear.  And  such 
adjudication,  if  it  be  in  favor  of  the  right  of  the  applicant, 
sliall  authorize  the  Commissioner  to  issue  such  patent,  oD 
the  applicant  filing  in  the  Patent  Office  a  copy  of  the  adjudi' 
cation,  and  otherwise  complying  with  the  requirements  oi 
law.  In  all  cases  where  there  is  no  opposing  party,  a  copy 
of  the  bill  shall  be  served  on  the  Commiswoner ;  and  all  the 
expenses  of  the  proceeding  shall  be  paid  by  the  applicant, 
whether  the  final  decision  is  in  his  favor  or  not.'* 

Tliis  section,  and  the  provisions  for  appeal  to  this  court, 
wliich  we  have  just  considered,  provide  either  a  formal 
api)eal  or  an  original  proceeding  substantially  appellate  in 
its  character,  which  seems  manifestly  intended  to  cover  off 
cases  in  which  a  patent  is  "  refused,"  whether  they  be  cases 
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of  application  ex  parte  or  in  interference.  It  is  to  be 
obeerTed  that  in  both  cases  a  refusal  by  the  Commissioner  is 
the  basis  of  the  remedy;  and  that  it  seems  to  be  thus  im- 
plied that,  so  far  as  the  executive  department  is  concerned, 
the  examination  of  a  claim  for  a  patent,  and  the  power  to 
decide  upon  such  claim,  terminate  with  him. 

But  another  class  of  decisions  was  still  to  be  provided  for. 
The  provisions  which  we  have  considered  relate  only  to  cases 
in  which  patents  were  refused ;  but  it  might  happen  that  a 
patent  was  improperly  granted.  A  remedy  for  such  cases 
48  found  in  section  4918,  which  provides  that: 

"  AVhenever  there   are  interfering  patents,  any  person 

interested  in  any  one  of  them,  or  in  the  working  of  the 

invention  claimed  under  either  of  them,  may  have  relief 

•gainst  the  interfering  patentee,  and  all  parties  interested 

under  him,  by  suit  in  equity  against  the  owners  of  the 

interfering   patent;  and  the   court,  on   notice   to  adverse 

l^rties,  and  other  due  proceedings  had  according  to  the 

^^urse  of  equity,  may  adjudge  and  declare  either  of  the 

patents  void  in  whole  or  in  part,  or  inoperative,  or  invalid 

>n  any  particular  part  of  the  United  States,  according  to  the 

ititerest  of  the   parties   in   the    patent  or   the    invention 

patented.     But  no   such  judgment  or   adjudication   shall 

affect  the  right  of  any  person  except  the  parties  to  the  suit, 

^nd    those  deriving   title   under   them   subsequent  to  the 

''^ndition  of  such  judgment." 

In  this  review  of  the  patent  laws,  certain  fiicts  are  promi- 
^^ent.    The  same  statute  which  provides  that  the  Commis- 
sioner of  Patents  shall  "perform  all  duties  respecting  the 
gi^anting  and  issuing  of  patents"  under  the  "direction  of 
*"e  Secretary  of  the  Interior,"  provides  expressly  and  in 
^^tail   for   a   regular   course  of  examination ;  it   provides 
^xpreijgly  for  a  regular  course  of  appeals  from  the  primary 
^Xaruiners  to  the  examiners-in-chief,  from  the  examiners- 
Jii-chief  "to  the  Commissioner  in  person,"  and  for  a  decision 
y  Him  upon  the  right  of  an  applicant  to  receive  a  j)atent; 
^^  does  not  provide  expressly  for  an  appeal  from  the  Com- 
missioner's decision  to  the  Secretary  of  the  Interior,  but  it 
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does  provide  expressly  for  an  appeal  and  revision  of  tl 
decisions  by  this  court,  or  for  an  original  judicial  proceed 
by  which  relief  against  those  decisions  may  be  had.  Tl 
provisions  of  appeal  and  relief  constitute  a  system,  and  w 
the  legislature  provides  such  a  system,  we  must  suppose  1 
it  was  intended  u>  be  complete  and  sufficient.  As  no  p 
in  that  system  was  assigned  to  the  Secretary  of  the  Intei 
it  cannot  have  been  intended  that  he  should  have  < 
Taken  in  connection  with  these  provisions,  his  gen< 
power  of  "  direction "  must  be  construed  to  be  a  powei 
direct  except  when  the  Commissioner  is  authorized  by 
same  statute  to  make  '^  decisions/' 

We  hold,  then,  that  the  attempted  reversal  of  the  C 
missioner's  decision  by  the  Secretary,  in  the  case  before 
was  unauthorized,  and  therefore  a  nullity;  and  that,  coi 
quently,  the  Commissioner,  having  finally  adjudicated  1 
the  relators  are  entitled  to  a  patent,  improperly  refuses 
issue  the  same.  The  writ  of  peremptory  mandamus  ^ 
accordingly  issue  as  prayed  for. 
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Simeon  J.  Groot  et  al.  vs,  Florian  R.  Hitz  et  al. 

EQurrr.    No.  8239. 

f  Decided  April  14,  1884. 

I  The  Chief  Justice  and  Justices  Mac  Arthur  and  Cox  sitting. 

i<  Where  the  auditor  files  with  his  report  alternative  statements  of  an  ac- 
oouExt,  he  should  state  which  of  them  he  considers  the  correct  one  and  adopt- 
ing: 'Miat  leave  the  parties  to  file  their  exceptions. 
2.  A  snit  brought  by  the  ward  on  a  guardian's  bond,  is  barred  by  limitations 
if  not  commenced  within  six  years  after  the  coming  of  age  of  the  ward. 
(Acts  of  Md.,  1729  and  1798). 
**  A  jiadgment  recovered  against  the  administrator  is  not  evenpnma  facie 
®^'i<i«nce  against  the  heir-at-law;  the  plaintiff  must  commence  de  novo 
^S^ixkst  him  upon  his  or  her  original  cause  of  action,  as  if  no  suit  had  been 
^»^ituted  against  the  administrator,  and  the  heirs-at-law  are  at  liberty  to 
^'"^fc*  any  defence  that  any  one  else  could  make  to  such  new  suit,  includ- 
^'^S'    ^he  defence  of  limitations. 

Tlx^  jjjIq  in  regard  to  marshalling  of  assets  does  not  apply  to  a  case  where 
*  ^x-^Bditor,  having  originally,  equally  with  all  the  other  creditors,  the  right 
r^  ^iroceed  against  the  real  as  well  as  the  personal  estate  of  the  debtor,  loses 
y   ^<3c4c«  the  right  of  recourse  against  the  realty. 

STATEMENT    OP    THE    CASE. 

^Viis  was  a  creditor's  suit  commenced  by  a  bill  in  equity 

S^inst  the  administrator  of  the  heirs-at-law  of  Florian  R. 

.  ^^^^  deceased,  having  for  its  object  to  compel  the  distribu- 

^^*^   of  personal  estate  among  creditors  ^o  rata,  and  to  pro- 

^^^   a  sale  of  the  real  estate  in  order  to  supply  the  defici- 

^^y  of  personal  assets. 

T'lie  creditor's  bill  was  filed  by  Groot  on  the  28th  day  of 

!i^ly,  1882,  and  on  the  26th  of  October,  the  same  year,  Daisy 

•   Casparis  filed  her  petition  to  be  made  one  of  the  com- 

P*a.iiiants  in  the  cause,  and  the  controversy  before  the  court 

^l^ted  entirely  to  her  claim. 

The  circumstances  out  of  which  her  claim  grew,  are  the 

allowing;  She  was  a  minor,  and  John  Hitz,  her  uncle,  was 

appointed  her  guardian,  on  the  20th  of  April,  1869,  and 

^^^€  his  bond  as  guardian,  with  Florian  Hitz,  his  brother, 

^  Surety.     On  the  28th  of  September,  1874,  the  petitioner 

*^^^arae  21  years  of  age.     On  the  9th  of  April,  1880,  she  in- 

'^^v tilted  a  suit  on  this  bond  against  Florian  Hitz,  the  surety. 
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He  died  intestate,  and  an  adminiHtralor  was  appointed 
wa8  made  party  to  the  suit  in  the  usual  way,  and  there 
finally  a  judgment  fnr  asRets  against  the  administr 
This  was  on  April  4th,  1882.  In  Julv,  as  already  st 
this  original  bill  was  filed,  and  in  Octcper  of  the  same 
the  petition  of  Daisy  F.  Casparis  was*filed.  The  del 
ants,  the  heirs-at-law  of  Florian  Hitz,  hy  their  guan 
filed  a  plea  of  limitations  to  the  claim,  and  there  was  a 
eral  demurrer  to  this  plea  by  the  petitioner.  The  case 
referred  to  the  auditor  who  made  two  alternative  staten 
of  the  administrator's  account,  and  of  the  distribution  o 
personal  and  real  assets,  in  one  of  which  he  include! 
claim  of  the  petitioner,  and  from  the  other  he  exclude 
and  tlie  j>etitioner  excepts  to  the  account  which  exclude 
claim,  and  the  heirs  to  the  other  alternative  statement. 

Enoch  Totten  for  Casparis. 

1.  The  plea  of  the  Statute  of  Limitations,  interpose 
the  administrator,  ought  to  be  disregarded  or  stricken 
It  does  not  lie  in  the  mouth  of  an  administrator,  whu 
public  officer,  with  duties  defined  and  prescribed  by 
and  the  first  of  them  is  to  pay  all  the  just  debts  of  hi 
testate,  if  he  have  the  means.     The  statirte  prescribes 

"It  shall  be  the  duty  of  all  executors  and  administn 
to  pay  all  just  claims  against  the  deceased,  exhibite 
them,  or  a  just  proj>ortionable  part  thereof,  according  t< 
assets."     Thompson's  Digest,  page  38,  §  79. 

This  case  does  not  come  within  the  principle  of  the  < 
relied  upon  in  behalf  of  the  heirs-at-law.  The  equity  < 
had,  by  decree,  declared  that  the  assets  were  insufiicien 
that  purpose,  and  had  decreed  that  the  realty  should  be 
to  pay  the  debts.  It  had  jurisdiction  for  this  purpose 
for  no  other.  Tliis  decree  had  been  passed,  and  the 
had  actually  taken  ])lrtce.  At  the  time  when  the  case 
referred  to  the  auditor  tor  the  distribution  of  the  proc< 
the  sale  had  been  finally  ratified  bv  the  court,  and  the  1 
were  in  its  hands,  and  constituted  equitable  assets  for 
sole  purpose  of  paying  ihi^just  debts  of  the  intestate.  D 
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w.  Ramsey,  1  Cr.  C.  C,  496;  Lynch,  ex'r,  vs,  Yeaton,  3 
Ibid.,  482;  Black  vs.  Wilder,  1  Atk.,  420;  Brooks  vs.  Brooks, 
12  O.  &  J.,  306;  Nelson  vs.  Bank,  27  Md.,  69,  1  Story  Eq. 
Jurs.,  §§  531,  547,  548,  531,  552;  Moses  rs.  Murgatroyd,  1 
John.  Ch.,  130;  Codwise  vs.  Gelston,  10  John.,  522. 

The  money,  being  equitable  assets  in  the  custody  of  the 
sourt  for  the  especial  purpose  of  paying  the  just  debts  of 
the  intestate,  will,  by  relation  back,  be  considered  by  the 
3ourt  as  converted  into  assets  from  the  date  of  the  decree, 
&nd  this  because  such  a  retroactive  operation  ''  is  required 
to  advance  the  purposes  of  equity.*'  Belts  vs.  Wirt,  3  Md. 
Ch.  Dec,  113.  This  is  with  the  rule  of  the  common  law 
which  gives  judgments  entered  during  the  term,  relation 
back  to  the  beginning  of  the  term. 

It  will  be  found,  upon  an  examination  of  the  authorities 
sited  in  the  brief  in  opposition,  that  the  parties  in  each  case 
mentioned,  were  proceeding  directly  against  the  realty  for 
their  own  advantage.  In  this  case,  the  petition  of  this  cred* 
itor  was  filed,  after  the  conversion,  in  contemplation  of 
equity,  of  the  realty  into  equitable  assets.  The  equity  court 
was  bound  to  convert  this  realty  into  assets  to  pay  the  debts, 
because  every  man's  property,  real  as  well  as  personal,  is 
bound  for  the  payment  of  his  just  debts.  After  the  con- 
version, the  only  question  as  to  this  creditor,  was,  whether 
3r  not  her  judgment  debt  was  a  "just "  one.  She  did  not 
pray  for  a  sale  of  realty,  because  the  sale  had  already  been 
tnade ;  she  could  only  ask  for  an  application  of  a  fund, 
created  by  the  court  for  that  purpose,  to  the  payment  of  the 
lebt  due  her. 

"  In  equity,  money  directed  to  be  laid  out  in  land,  will, 
before  investment,  be  considered  as  land  ;  and  land  directed 
bo  be  sold  and  converted  into  money,  will,  before  sale,  be 
considered  as  money,  and  pass  as  such."  Leadenham  vs. 
Nicholson,  1  H.  &  G.,  267. 

The  plea  of  the  Statute  of  Limitations  in  this  particular 

»8e  should  not  be  regarded  with  favor.     The  action  at  law 

vas  instituted  long  before  the  statute  bad  run.     The  default 

)f  the  guardian  or  the  breach  of  the  bond  was  not  declared 
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until  the  2d  day  of  April,  1880,  when  he  rendered  his  final 
account,. showing  a  balance  due  to  his  ward  of  $5,194.25,  and 
the  action  was  instituted  on  the  bond  on  the  9th  of  the  same 
month.  If  the  intestate  had  not  died,  there  would  have 
been  no  obstacle  in  the  way  of  nmking  his  realty  respond. 
Can  a  just  debt  be  cancelled  by  the  death  of  the  debtor  who 
leaves  a  large  estate  in  realty?  Will  a  court  of  equity  go 
out  of  its  way  to  uphold  such  a  doctrine  ?  The  Court  ol 
Appeals  of  Maryland,  in  a  kindred  case,  and  upon  this  very 
subject  of  the  accident  of  death,  uses  the  following  language: 

"If  relief  in  the  mode  in  which  he  has  now  sought  it  be 
denied  to  the  appellant,  he  is  wholly  without  remedy.  And 
what  is  it  that  has  placed  him  in  this  lamentable  condition? 
The  simple  accident  that,  before  payment  of  his  claim  has 
been  ordered,  and  notice  given  and  demand  made,  the  trus- 
tee has  departed  this  life.  To  place  himself  in  a  condition 
to  assert  his  rights  in  a  legal  forum  has,  by  that  accident, 
become  impracticable.  Can  a  stronger  case  than  that  now 
before  us,  for  the  interposition  of  a  court  of  equity  upon  one 
of  its  well-establislied  hca'ls  of  equitable  jurisprudence,  be 
well  imagined?"     Brooks  vs.  Brooks,  12  G.  &  J.,  320. 

The  statute  laws  in  force  in  this  District  are  ample  to 
prew^ent  the  abatement  of  actions  at  law,  and  to  carry  them 
on  for  or  against  administrators.  See  Thompson's  Digest) 
1,  R.  S.  U.  S.,  sec.  935. 

2.  Should  the  court  feel  bound  to  sustain  the  position 
taken  in  behalf  of  the  heirs-at-law,  then  this  creditor  W 
entitled  to  all  the  assets  in  the  hands  of  the  administrator; 
or,  in  other  words,  she  is  entitled  to  have  the  funds  mar- 
shalled, and  to  have  the  $1,200.44  in  the  hands  of  the  admin- 
istrator wholly  a])plied  to  the  payment  of  her  judgment 

This  is  upon  the  well-known  principle  of  equity,  that 
where  some  of  the  creditors  of  an  estate  may  resort,  for  the 
satisfaction  of  their  debts,  to  either  of  two  or  more  funds, 
whilst  others  are  confined  to  one  only,  a  court  of  equity  will 
marshal  the  funds  and  thxis  enable  those  who  are  confined 
to  one  fund  to  receive  due  satisfaction.     Equality  is  equity. 
1  Story's  Eq.,  §§  547,  557,  558,  559. 
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Edwards  &  Barnard  for  defendant: 

1.  7Ti(  daim  of  the  petitioner  is  not  sustained  by  any  com-' 
peteiit  proof. 

The  allegations  in  the  petition,  and  the  short  copy  of  the 
judgment  against  John  Hitz  showing  also  a  finding  of  the 
jury  against  the  administrator  of  Florian  Hitz,  for  the 
amount  stated,  attached  to  said  petition  as  an  exhibit,  are 
relied  on  by  the  petitioner  to  establish  her  claim  against 
these  infant  heirs. 

This  proceeding  is  controlled  and  governed  by  the  local 
law  of  tlie  District  of  Columbia. 

That  law  makes  the  proceedings  against  the  administra- 
tor and  the  heir,  when  the  latter  proceeding  is  necessary, 
entirely  independent  of  each  other.  The  duties  of  the 
administrator  are  confined  to  the  personal  estate,  and  never 
beyond  it.  If  that  be  insufficient  to  discharge  the  debts,  and 
it  be  necessary  to  resort  to  tlie  realty  of  the  deceased  for  that 
purpose,  a  proceeding  against  the  heir  must  be  instituted. 
In  that  event,  whatever  has  been  done  by  the  administrator 
is  without  eflfect  as  to  the  property  sought  to  be  charged. 
A  judgment  against  the  administrator  is  not  evidence 
against  the  heir.  The  demand  must  be  proved  in  all 
respects  as  if  there  had  been  no  prior  proceedings  to  effect 
its  collection  ;  and  the  Statute  of  Limitations  may  be  pleaded 
with  the  same  effect  as  if  there  had  been  no  prior  recovery 
against  the  personal  representative.  Ingle  vs.  Jones,  9 
Wall.,  495;  Keefe  m  Malone,  3  Mac  Arthur,  236;  Drum- 
mond  V8.  Green,  35  Md.,  148 ;  McDowell  vs.  Goldsmith,  24 
Md.,  214;  CoUison  V8.  Owens,  6  G.  &  J.,  4 ;  Duvall  vs. 
Green,  4  H.  &  J.,  270 ;  Byerly  vs,  Staly,  5  G.  &  J.,  432 ; 
Warfield  vs.  Welch,  3  G.  &  J.,  259. 

The  original  bond  of  the  petitioner's  guardian  is  the 
foundation  of  her  claim  in  this  proceeding  against  the  heirs 
of  one  of  the  deceased  sureties.  This  bond  is  not  now  pro- 
duced, or  a  duly  certified  copy  thereof  filed  or  offered  in  evi- 
dence, or  the  absence  of  the  original  in  any  manner  attempted 
to  be  explained  or  accounted  for ;  nor  is  there  any  evidence 
that  it  was  approved  by  the  court  or  register  as  required  by 
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law.     No  administration  (guardian)  bond  is  binding  nnl 
first  approved  by  the  court  or  register.     Md.,  1798,  ch.  1(3 1 , 
Bub-ch.  3,  sec.  1 ;  Crawford  vs.  The  State,  6  H.  &  J.,  231. 

2.  The  plea  is  good,  and  should  be  sustained, 

''All  actions  upon  administration  and  testamentary  boi^-ds 
shall  be  commenced  within  twelve  years  after  the  passiKmg 
of  the  said  bonds,  and  not  after."     Md.,  1729,  ch.  24,  sec.   2 1- 

"  Nothing  in  this  act  shall  be  construed  to  bar  any  pers 
within  the  age  of  twenty-one  years,  feme  covert,  non  con 
mentis,  or  imprisoned,  or  persons  beyond  seas,  from  bringi  vi^g 
an  action  or  actions  within  six  years  after  their  coming  tio 
or  being  of  full  age,  unco  vert,  sound  memory,  at  large ,  or 
returned  from  beyond  seas,  upon  any  administration  or  te 
mentary  bond.''     lb. 

By  the  testamentary  act  of  1798,  chap.  101,  sub-ch.  12, 
4,  it  is  provided  that  the  bond  of  a  guardian  "  shall  be  x"e- 
corded,  and  be  subject  to  be  put  in  suit,  and  be  in  all  re8i>^<^** 
on  a  footing  with  the  bond  given  by  an  executor  or  adod-ii^" 
istaator." 

A  guardian's  bond,  as  respects  the  plea  of  limitations  ^  ^®> 
by  the  act  of  1798,  ch.  101,  sub-ch.  12,  sec.  4,  placed  on  *1^^ 
same  footing  with  testamentary  and  administration  box:!^*^®' 
and  the  terra  within  which  suits  must  be  brought  ^^^ 
guardian's  bonds,  according  to  the  act  of  1729,  ch.  24,  ^'^^• 
2,  is  twelve  years  after  the  passage  of  the  bonds.  The  S't^^*^ 
vs.  Green,  4  G.  &  J.,  381. 

This   bond   is  dated  April    20,  1869,  and   the  statute:^  ^^ 
period  within  which  an  action  thereon  could  be  bron^"  *^ 
expired  April  19, 1881.     The  petitioner  attained  her  major"^  '^^ 
September  28,  1874,  and  she  had,  under  the  law,  six  y^ 


thereafter   within   which    to    bring    her   action,  viz.,  u"^  '"'^ 


September  27th,  1880,  even  if  the  bond  had  been  of  __ 
than  twelve  years  standing  when  she  became  of  age,  ^*^ 
competent  to  sue  ;  the   six  years  exemption  in   her   f»^^^^ 
having  expired  before  tJie  bond  became  ftmctus,  she    h^*^ 
until    April    19,    1881,  within  which  to   bring   her   acti^^^ 
thereon.     She  brought  suit  against  the  deceased  surety  ^^ 
his  lifetime,  while  the  bond  was  in  force,  to  wit,  April   ^/         i 


Gboot  V,  Hrrz..  253 

1880,  which  abated  by  his  death  before  judgment,  and  was 
not  reyived  against  his  administrator  until  July  14,  ISSl, 
some  time  after  the  bond  was  extinct. 

The  claimant's  petition,  however,  was  not  filed  in  this 
cause  until  October  26,  1882,  which,  under  the  authority,  so 
for  as  concerns  the  heirs,  was  the  commencement  of  the 
action ;  this  was  more  than  twelve  years  ^' after  the  passing 
of  the  bond,"  and  is  barred  by  the  express  language  of  the 
statute. 

The  statute  runs  down  to  the  time  the  claim  is  filed  in 
the  cause,  that  being  regarded  as  the  time  of  the  commence- 
ment of  the  suit  with  respect  of  such  claim.  Hall  vs. 
Ridgely,  33  Md.,  318;  Abrahams  v.  Myers,  40  Md.,  499  ; 
Ohio  Life  Ins.  and  Trust  Co.  vs.  Winn  &  Boss,  4  Md.  Ch. 
Dec,  252 ;  McDowell  vs.  Goldsmith,  2  Md.  Ck  Dec,  370. 
(Affirmed  in  6  Md.  Rep.,  319.) 

This  being  the  law,  it  is  immaterial  whether  the  peti- 
tioner was  born  September  29,  1853,  or  on  the  same  day  and 
month  in  1855.  In  either  event  the  statute  was  a  bar  to  her 
action  commenced,  as  stated,  October  26,  1882.  In  the  one 
case  the  claim  was  barred  April  19,  1881,  in  the  other, 
September  28,  1882. 

3.  The  exceptions  of  the  petitioner  should  be  overruled^  and 
ihose  of  the  defendants  sustained,  and  the  petitioner  declared 
not  entitled  to  receive  any  portion  of  the  proceeds  of  the  sales 
not  awaiting  distribution. 

The  principal  points  raised  by  petitioner's  exceptions  are : 

First.  That  she  is  a  judgment  creditor  of  Florian  Hitz, 
deceased,  and  entitled  to  priority  in  the  settlement  of  her 
claim  over  that  of  the  National  Metropolitan  Bank,  because 
the  latter  is  a  mere  simple  contract  creditor. 

Second.  Because  the  assets  of  said  deceased  surety,  in- 
cluding the  proceeds  of  the  sales  of  the  real  estate,  are  not 
marshalled,  so  that  in  case  she  be  not  entitled  to  participate 
in  the  distribution  of  the  proceed*  of  said  sales,  she  is  then 
entitled  to  be  paid  in  full  out  of  the  funds  which  came  into 
the  hands  of  the  administrator. 

The  first  point  is  clearly  untenable.     A  judgment  for 
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assets  against  an  administrator  has  no  priority  over  a  siin.p^6 
contract  creditor,  even  in  the  administration  of  the  persoia- 
alty.  Md.,  1798,  ch.  101,  sub-ch.  8,  sec.  17;  Byrely's  Ex:.  -t». 
Staley,  5  G.  &  J.,  432. 

Neither  can   the   second   point   be   maintained*     If    "fclie 
claimant  be  allowed    to  absorb  the   personalty,  she  woxxld 
throw  the  other  creditors,  whose  debts  are  not  barred,  oix   io  , 
the  realty,  and  thereby  indirectly  establish  a  claim  agaix:^«* 
the  heirs  exj)re88ly  barred  by  the  statute. 

The  rule  that  where  one  of  two  creditors  has  a  lien  ^i^d 
the  other  has  not,  the  latter  can  compel  the  former  to  re^^^^ 
to  his  lien,  in  order  that  the  general  creditor  may  be  paid  off 
out  of  the  otlier  assets  of  the  debtor,  is  not  applicable  h^  "^^^ 
Collison  vs.  Owens,  6  G.  &  J.,  8. 

It  is  submitted   that   the  plea   should   be    sustained,     -fcTie 
claim  of  the  petitioner  disallowed,  and  the  fund  in  the  ha.  xi»dB 

of  the  trustees  distributed  in  accordance  with  the  sched  mjmk 
marked  C  accompanying  the  auditor's  report. 


Mr.  Justice  Cox  delivered  the  opinion  of  the  court.     A. 
making  the  foregoing  statement  of  the  case,  he  proceed ^^• 

It  sliould  be  remarked  here  that  there  is  an  irregulairi  ^7 
in  the  form  in  which  tlie  auditor  has  made  his  report.         ^*^® 
files  alternative  statements  of  account,  but  does  not  ad^^P 
either  as  his  report.     The  proper  way  is  for  him  to  dec?^<** 
which  statement  is  correct  and  adopt  that,  and  allow  it^      ^ 
be  excepted  to.     That  is,  however,  not  very  material. 

The  whole  question  turns  on  the  defence  of  the  Statute    ^ 
Limitations  to  this  claim  of  Daisy  F.  Casparis.     The    1^*^*^ 
upon  the  subject  is  found  in   the  act  of  assembly  of  Mi* 
land  of  1729  and  the  additional  one  of  1798,  the  testam^^  ^' 
tary  act.     The  first  provides,  that — 

''  All  actions  upon  administration  and  testamentary  bor»  " 
shall  be  commenced  within  twelve  years  after  the  passiiigT  ^ 
the  said  bonds,  and  not  alter." 

Guardians'  bonds  are  put  on  the  same  footing  by  the  act  ^^' 
1798.     Then  tliere  is  this  provision  in  the  same  act  of  17*^^  ' 

"Nothing  in  this  act  shall  be  construed  to  bar  any  persc^^ 
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within  the  age  of  twenty-one  years,  feme  covert^  mm  compos 
mentis,  or  imprisoned,  or  persons  beyond  seas,  from  bringing 
an  action  or  actions  within  six  years  after  their  coming  to  or 
being  of  full  age,  uncovert,  sound  memory,  at  large,  or  re- 
turned from  beyond  seas,  upon  any  administration  or  testa- 
mentary bond." 

The  bond  in  this  case  is  dated  April  20th,  1869,  and  the 
present  suit  was  commenced  July  28, 1882,  which  was  nearly 
thirteen  years  after  the  date  of  the  bond,  or  "after  the  pass- 
ing "  of  the  bond,  in  the  words  of  the  act  of  assembly.  On 
the  face  of  it  it  would  appear  to  be  barred  by  the  Statute  of 
Limitations^  There  is  a  question  as  to  the  date  of  the  birth 
of  this  petitioner,  and  whether  she  does  not  come  witliin  the 
exception  of  persons  under  dge.  It  is  claimed,  on  her  part, 
that  she  was  born  in  the  autumn  of  1854,  and  by  the  defence 
it  is  claimed  nti  was  born  in  September,  1853.  If  the  former 
were  true,  then  the  suit  was  brought  within  the  time,  be- 
cause the  six  years  would  not  have  elapsed  after  she  became 
of  age.  But  we  are  satisfied  that  the  weight  of  testimony 
shows  very  clearly  that  her  birth  was  in  1853,  so  that  she 
came  of  age  on  the  28tli  of  September,  1874.  She  then  had 
liot  only  six  years,  but  seven  years  after  she  became  of  age 
for  the  institution  of  this  suit,  before  the  twelve  years  of  the 
life  of  this  bond  had  expired.  So  that  this  exception  does 
^ot  avail  her  anything. 

The  petition  of  Daisy  F.  Casparis  proceeds  upon  the  theory 

*hat  she  had  recovered  a  judgment,  and  that  that  judgment 

^®  her  cause  of  action ;  that  the  judgment  is  good  against  the 

^^^1  estate,  the  real  assets,  as  wellasagainsttlie  administrator. 

**^t  it  is  perfectly  well  settled  in  this  jurisdiction,  by  the 

^^Urt  of  Appeals  of  the  State  of  Maryland,  and  by  a  decision  of 

*hi8  Court,  in  Keefe  vs.  Malone,  3  Mac  Arthur,  236,  and,  above 

.  ^  by  a  decison  of  the  Supreme  Court  of  the  United  States, 

^  the  case  of  Ingle  vs,  Jones,  9  Wallace,  495,  that  a  judg- 

^^tit  recovered  against  the  administrator  is  not  even  prima 

f«cie  evidence  against  the  heir-at-law,  but  the  plaintiff  must 

^Uxnaence  de  tiow?  against  the  heir  upon  his  or  her  original 

^Use  of  action,  as  if  no  suit  had  been  instituted  against  the 
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administrator.  Not  only  that,  but  the  heirs-at-law  are  tf 
liberty  to  make  any  defence  that  any  one  else  could  make  tc 
such  new  suit,  and,  among  others,  the  defence  of  the  Statute 
of  Limitations.  It,  therefore,  seems  to  us  very  plain  thai 
the  defence  of  limitations  must  be  sustained. 

Another  point  made  on  the  part  of  the  petitioner  is  tha 
these  assets  ought  to  be  marshalled)  that  is  to  say,  that  in 
asmuch  as  she  has  no  recourse  against  the  real  assets,  an( 
the  other  complainants  have  against  both  personal  and  real 
the  latter  ought  to  be  excluded  from  participation  in  th< 
personal  assets,  and  these  should  be  applied  to  her  claim 
and  the  other  creditors  thrown  on  the  proceeds  of  the  rea 
estate.  The  rule  undoubtedly  is  that  if  one  creditor  has  i 
lien  upon,  or  has  a  resort  to,  two  different  funds  belonging 
to  the  debtor,  and  another  one  may  only  resort  to  one  o 
them,  the  law,  in  order  to  save  the  latter,  will  throw  th< 
creditor  having  the  larger  and  more  ample  remedy  on  th< 
fund  not  common  to  both,  in  order  to  save  the  other  debt 
But  that  hardly  applies  to  a  case  like  this.  This  is  a  casi 
in  which  all  the  creditors  have,  at  law,  a  similar  recourse  t< 
all  parts  of  the  debtor's  estate,  and  one  of  these  creditor 
lost  it  by  her  own  laches.  That  is,  she  had  as  much  righ 
as  these  other  claimants  to  proceed  against  the  real  assets 
but  failed  to  bring  her  suit  in  time.  We  never  have  knowi 
a  case  where  the  law  marshalling  assets  applied  t^  a  ca8( 
like  that,  and  the  contrary  is  laid  down  by  the  Lord  Chan 
cellor,  in  10  Hare's  Reports,  229,  in  the  following  language 

'^It  is  said  next,  that  under  the  doctrine  of  marshalling 
the  right  of  the  plaintiffs  must  be  considered  to  subsist  fo: 
the  period  of  twenty  years ;  and  Vickers  vs.  Oliver  and  Gibb 
vs,  Ogier  are  relied  on  upon  that  point.  But  upon  exam 
ining  the  case  of  Vickers  vs.  Oliver,  it  will,  I  think,  be  foum 
that  the  judgment  does  not  at  all  bear  out  the  margina 
note  as  to  the  simple  contract  creditor  not  being  barred  b; 
the  lapse  of  less  than  twenty  years ;  and  in  Basby  vs.  Sey 
mour  (1  J.  &  L.,  527),  that  case  seems  to  me  to  be  referre< 
to  the  true  ground  on  wliich  by  the  judgment  it  w^as  rested 
And  with  reference  to  the  case  of  Gibbs  vs.  Ougier,  it  goe 
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no  further  than  to  decide  that  the  court  will  marshal  the 
assets,  although  the  right  to  marshal  may  not  be  distinctly 
raised  by  the  pleadings;  it  docs  not  at  all  affect  the  question 
which  arises  in  the  present  case,  whether  the  court  will  do 
so  at  the  instance  of  a  plaintiff  whose  immediate  right 
against  the  real  estate  is  barred  by  the  Statute  of  Limita- 
tions. I  can  find  no  authority  which  goes  to  that  extent. 
Simple  contract  creditors  have  now  a  direct  right  against 
the  real  estate  in  case  of  a  deficiency  of  the  personal.  They 
do  not  require  the  aid  of  this  court  to  marshal  the  assets  ia 
order  to  give  them  a  remedy  against  the  real  estate ;  and 
for  whatever  purpose  the  doctrine  of  marshalling  may  be 
necessary  to  be  kept  on  foot,  I  do  not  think  that  it  ought  to 
be  kept  alive  for  the  purpose  of  giving  indirectly  a  right 
which  could  not  be  asserted  directly.  The  consequence 
would  be  that,  in  all  cases  where  there  are  any  specialty 
debts,  the  simple  contract  creditors  would  be  entitled  to  sue 
the  real  estate  at  any  time  within  which  the  specialty  cred- 
itors could  have  sued ;  in  effect,  to  create  in  equity  the  same 
limitations  as  to  simple  contract  debts  as  the  statute  has  pre- 
scribed as  to  specialties." 

It  does  not  seem,  therefore,  that  the  doctrine  of  mar- 
shalling could  apply  to  this  case,  and  we  must,  therefore, 
sustain  the  exceptions  of  the  defendant  to  the  alternative 
statement  made  bv  the  auditor  in  which  the  claim  of  this 
petitioner  is  allowed,  and  overrule  the  exception  of  the  pe- 
titioner to  the  other  alternative  statement  from  which  it  is 
excluded.  The  case  was  certified  to  be  heard  here  in  the 
first  instance,  and  the  order  will  have  to  be  drawn  in  that 
form. 

Thb  Chief  Justice.  We  are  unanimous  in  this  opinion, 
although  it  involves  a  very  great  hardship.  This  estate 
belonged  to  a  party  who  died  pending  a  suit  against  him  in 
a  court  of  law,  and  the  law  steps  in  and  says  that  the  suit 
shall  not  abate,  but  survive,  and  directs  that  the  adminis- 
trator shall  be  made  a  party  to  it,  and  the  suit  proceed  to 
judgment.  In  the  meantime  the  heirs  assert  their  estate  in 
33 
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the  real  property  of  the  deceased,  as  they  have  a  right  to 
do,  subject  to  the  incumbrances  and  the  indebtedness  of  the 
intestate.     At  the  same  time  the  plaintiff  proceeds  to  judg- 
ment, and  gets  it — a  judgment  which  if  it  had  preceded  the 
death  of  the  party  twenty-four  hours  would  have  been  a  lien 
upon  all  this  real  pro})erty.     But  inasmuch  as  the  defendant  ^ 
did  not  live  to  the  end,  instead  of  the  right  of  action  sur- 
viving, it  really  only  partially  survives,  that  is  to  say  ya 
have  the  interposition  of  a  statute  which  says  that  a  judg- 
ment against  an  administrator   shall   only  go   into  effect" 
against  the  personal  assets  of  the  intestate.     It  seems  to  m^ 
this  is  a  solecism  in  legal  remedies.     First,  the  law  declarer 
that  a  party's  rights  shall  not  be  forfeited  by  death,  but  sha 
survive,  and  they  do  survive,  but  they  do  not  take  effect  or 
the  substance  of  the  defendant.     In  the  meantime  the  heirr 
who  derive  all  their  estate  through  and  in  subordination 
the  claims  of  tlie  defendant  in  judgment,  take  possession 
the  substance  and   leave  the  cast-off  shoes  of  the   estate 
the  creditor.     Now,  that  is  reversing  the  general  propositi 
that   inheritors   of  property  take  it  cum  anere;  under  t 
statute  they  take  it  absolved,  absolved  of  debts  created 
the  intestate,  debts  that  are  anchored  in  the  substance  a 
created  on  the  faith  of  the  property  of  the  party.    Still 
do  not  know  how  wo  can  render  any  other  decision  in  t 
case   under   the  light  of  authority  as  it  exists,  than  t 
decision    which    has  just   been  pronounced.     I  have  beefl, 
myself,    fighting   this    incongruity    earnestly,   in    the  in- 
terest of  sensible  construction,  but  I  cannot  escape  the  duty 
of  uniting  in  this  opinion  under  the  circumstances,  for  the 
express  authority  is  that  this  judgment   under  no  circum- 
stances takes  effect  on  other  than  personal  assets  of  the  de- 
ceased.    That  is  the  line  of  authority  beyond  question,  and 
especially  in  this  jurisdiction.     But  in  establishing  that  line 
of  authority,  both  in  legislation   and    u|)on   the  bench,  evi- 
dently the  protraction  of  the  right  of  survival  of  the  action, 
with  all  its  energies,  in  the  execution  which  is  to  issue  on 
the  judgment  has  been  overlooked,  or  to  that  extent  it  doei 
not  survive ;  it  is  merely  protracted  to  hunt  after  the  per 
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soxu^lty  of  the  deceased.  It  is  a  fraud,  legal,  not  judicial, 
tor  itcomes  from  the  law  makers ;  the  judiciary  have  nothing 
to  do  with  it.  It  is  dogmatically  provided  by  the  legisla- 
ti've  authority  that  you  shall  only  have  judgment  against  the 
personal  assets  of  the  decedent  as  against  an  administrator, 
under  the  language  of  the  statute  I  do  not  know  how 
courts  can  decide  other  than  they  have  done. 


[r.  Justice  Mac  Arthur:  While  I  give  ray  assent  to  the 

ision  which  has  been  announced,  I  must  acknowledge 

^h«i.t;  I  sympathize  with  almost  every  expression  that  the 

CJh.icf  Justice  has  just  uttered.     I  think  this  case  demonstrates 

^l^^t  there  should  be  exce])tion8  made  to  a  general  principle 

p**  Imw  which,  as  a  general  principle,  may  be  very  proper  in 

^^'ts    application,  since  no  general  principle  can  exist  without 

*^*^Cicting,  in  special   instances,    great  inconvenience,  and, 

laps,  apparent  injustice.     Tliis,  I  thinW,  is  one  of  those 

js,  and  that  is  the  reason  why  I  am  in  accord  with  the 

•ws  expressed  by  the  Chief  Justice. 

.8  has  been  stated,  the  action  in  this  case  was  commenced 

^*^     "tihe  lifetime  of  the  ancestor,  and  he  died  before  it  was 

in  judgment.     Of  course,  the    general   principle 

>in  that  a  judgment  against  the  administration  is  not 

^dence  against  the  heirs.     But  we  all  know,  and  all  con- 

■<,  that  that  was  a  personal  action,  and  that  the  heirs  are 

--^rested  in  the  personalty  as  much  as  in  the  real  estate, 

why  they  should  be  considered  as  being  represented  by 

administrator  in  relation  to  one  kind  of  property  and 

in  relation  to  the  other  kind  of  property,  appears  to  be 

^^oere  figment  of  the  brain.     But  such  is  the  law. 

-f  the  action  had  been  commenced  against  the  adminis- 
»tor  instead  of  against  the  jmrty  himself,  there  might  be 


^■**  objection  to  the  denial  of  justice.     But  that  was  not  the 


e.    This  young  woman  commenced  her  suit  before  the 
tnte  had  run  against  it,  and  she  did  all  she  could  to  get 

^^^gnient  against  the  man  who,  unfortunately  for  himself 

^  "Well  as  for  this  woman,  died. 

Another  special  circumstance  in  this  case  which  ought  to 
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make  it  an  exception  to  the  application  of  the  rule,  if  tha 
were  possible — and  I  certainly  would  make  an  exception  o: 
that  ground  if  I  could — is  the  fact  that  a  creditor  commence 
his  suit  upon  his  claim.  The  court  took  possession  of  ths 
suit,  pronounced  a  decree  for  the  sale  of  this  real  estate,  sol 
it,  took  the  proceeds  into  its  possession  in  the  form  of  pe: 
Bonal  property,  ^nd  just  at  this  stage  of  the  proceeding,  th: 
woman  comes  in  with  her  petition  for  the  purpose  of  sharin 
in  the  distribution  of  that  personal  property.  But  the  la- 
steps  in  again  with  its  general  principle,  and  says  thf 
although  it  has  been  converted  into  personal  property,  i 
contemplation  of  law,  it  is  still  real  estate  and  must  go  1 
the  heirs.  So  that  this  party  who  has  prosecuted  her  claii 
throughout  as  well  as  she  could,  has  been,  by  circumstance 
swindled  out  of  her  claim.  I  wish  that  the  Chief-Justice  an 
myself  could  make  an  exception  to  these  general  principle 
and  take  hold  o*f  this  case  by  main  strength,  but  I  do  nc 
see  how  we  can  do  it. 
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Trusxees  op  the  German  Lutheran  Evangelical  Concordia 

Church, 

vs. 

John  W.  Ebbinghaus,  Trustee. 

f  Decided  April  24,  1884. 

I  The  Chief  Justice  and  Justices  Mac  Arthur  and  Cox  sitting. 

Equity.    No.  5688. 

The  German  Evangelical  Concordia  Church  were  dispossessed  of  property  under 
a  dcH^xee  and  writ  of  assistance  of  this  court.  An  appoitl  was  taken  to  the 
Supi-eme  Court  of  the  United  States,  where  the  decree  was  reversed.  The 
maiKlate  directed  to  this  court  described  the  appellants  as  the  German 
J^^tH^nm  Evangelical  Concordia  Church,  and  under  this  title  they  applied 
to    tliis  court  for  a  writ  of  restitution   to  restore  them  the  possession. 

Bel'/,  TTiat  the  record  showed  no  such  party  to  the  suit,  and  that  the  writ 
^ust:  be  refused ;  but  it  setnuH  that  if  the  petitioner  had  shown  itself  to  be 
the  asuccessor  to  the  German  Evangelical  Concordia  Church,  the  writ 
^ouJc^  have  issued. 


Case  is  stated  in  the  opinion. 

HEiit^Y  Wise  Garnett  and  Conway  Robinson  for  complain- 
ants. 

*"•     X^.  CUPPY  and  P.  E.  Dye  for  defendant. 

"°^*"«  Justice  Mac  Arthur  delivered  the  opinion  of  the  court. 

-"-^     the  case  of  the  Trustees  of  the  German  Evangelical 

oi\oc:ir(Jia  Church,  appellants,  vs.  John  W.   Ebbinghaus, 

,  ^**'^^e,  the  bill  was  dismissed  at  the  special  term.     That 

^^^^  was  reversed  in  the  General  Term,  and  an   appeal 

^^^    the  decree  of  the  General  Term  was  carried  to  the  Su- 

^  ^*i^^  Court   of  the  United  States.      It  appears  that  this 

^^t;  issued  a  writ  of  assistance,  putting  Ebbinghaus  in  pos- 

,   ^^ion  of  the  lot,  which  is  the  subject  of  the  suit.     After  he 

J.   ^  teen  put  into  possession,  the  case  was  reversed  in  the 

P^eme  Court,  and  this  is  an  application  for  a  writ  of  res- 

^tion  to  restore  possession  to  the  German  Lutheran  Evan- 

o   *^^Cal  Concordia  Church,  who  complain  that  they  were  the 

*^^ties  that  had  been  dispossessed  by  the  writ  of  assistance. 

L  We  have  come  to  the  conclusion  that  this  church  was  not 

I         ^  ^^rty  to  the  record,  and  for  that  reason  the  motion  must 

\        *^  denied.     The  case  was  argued  quite  elaborately,  and  per- 
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haps  it  would  be  unfair  to  the  couuBel  as  well  as  to  the  c 
to  dismiss  it  simply  witliout  intimating  our  views  with 
erence  to  the  legal  principle  involved,  so  that  the  par 
may  know  how  to  guide  their  future  conduct  for  the  pur] 
of  enforcing  what  they  claim  to  be  their  rights  to  the  pr 
ises. 

The  complainant,  Ehbinghaus,  filed  a  bill  claiming 
have  a  legal  title  to  this  lot  of  land,  designated  as  nun 
nine,  in  square  eighty.  He  says  that  it  was  donated 
Jacob  Funk,  in  the  latter  part  of  the  last  century,  for 
use  of  the  German  Calvin ist  Society.  He  claims  to  be 
trustee,  having  succeeded  to  the  original  trustee  by  a  de 
of  the  court  appointing  him  for  that  purpose.  He  mt 
two  religious  societies  defendants  in  his  suit,  and  he  alb 
that  both  claim  to  be  the  legal  beneficiaries  in  this  ti 
One  of  these  societies  is  the  First  Reformed  Church. 
First  Reformed  Church  is  declared  to  be  the  legal  succe 
to  the  German  Calvinist  Societv.  t^  that  we  mav  dis 
the  latter  society,  as  such,  for  the  time  being,  and  cone 
the  real  defendant  as  substituted  for  them,  the  First 
formed  Churcli. 

The  other  religious  society  named  in  the  bill,  is  the  < 
man  Evangelical  Concordia  Church.  Those  are  the  tw( 
fendants,  and  Ehbinghaus  claims  the  possession  of  the 
and  that  these  two  societies  should  interplead.  He  a^ 
however,  that  the  German  Evangelical  Concordia  Chi 
has  been  in  possession,  receiving  rents  and  ])rofits,  and 
the  First  Reformed  Church  he  ex]>ects  will  bring  a 
against  him.  So  he  prays  for  an  injunction  and  an  acco 
The  bill  was  treated  in  the  first  instance  as  bevond  th( 
risdiction  of  an  equity  court,  and  dismissed.  It  was  tre 
in  the  general  term  as  a  bill  in  the  nature  of  a  bill  of  ii 
pleader,  and  Ehbinghaus  was  declared  entitled  to  the 
session  of  the  lot  and  the  German  Evangelical  Concc 
Church  was  decreed  to  account.  It  was  after  that  thai 
writ  of  assistance  issued  to  put  Ehbinghaus  in  possessic 

It  iseesential  in  the  first  place  that  we  should  deteri 
who  took  the  appeal  to  the  Supreme  Court  of  the  Ui 
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States.     And  we  premise  that  by  saying  that  there  is  noth- 
ing in  this  record  at  all  to  show  that  any  other  society  was 
ever  made  a  party  to  the  suit.     There  is  no  suggestion  on 
the  record ;  no  party  ever  made  an  application  to  be  intro- 
duced into  it;  and  no  party  was  ever  made,  formally,  a  party 
to  the  record  except  the  parties  named  in  the  bill  origin- 
ally.   The  trustees  of  the  defendant,  the  Oerman  Evarigeli- 
I        cat  Concordia  Church,  were  Killian,  Schcnk  and  Schneider, 
and  the  entry  which  we  find  immediately  after  the  decree 
of  the  general  term  reads  "And  from  this  decree,  the  de- 
fendants, Killian,  Schenk  and  Schneider,  trustees,  etc.,  pray 
an  appeal  to  the  Supreme  Court  of  the  United  States."     So 
^hat  the  case  was  absolutely  carried  by  an  appeal  into  the 
Supreme  Court  by  the  trustees  of  one  of  the  defendant  so- 
^^leties,  and  the  proceeding  was  all  regular  down  to  that 
point. 

Now  the  mandate  comes  back  reversing  this  decree.     It 
^^^gins  by  a  recital:  "Whereas  lately  in  the  Supreme  Court 
P^  the  District  of  Columbia,  and  before  you  or  some  of  you, 
^^   the  case  between  John  W.  Ebbinghaus,  Trustee,  com- 
plainant, and  John  G.  Killian  et  al.,  Trustees  of  the   Ger- 
*'^<^n  Lutheran  Evangelical  Concordia  Church,  and  August 
^*^ivers  et  al,  who  were  the  trustees  of  the  First  Reformed 
Church,"  etc.     Well,  there  was  no  such  party  in  this  record 
^®    the  Grerman  Lutheran  Evangelical   Concordia   Church. 
-*-  he  decree  of  the  Supreme  Court  is  not  in  favor  of  the  trus- 
*®e8  of  the  German  Evangelical  Concordia  Church,  who  were 
P^^ties  to  the  suit,  but  of  a  society  who  was  not  a  party  to 
**^e  suit. 

^he  counsel  who  presented  this  motion  finds  a  reason  for 

y^Hg  that  the  Lutheran  Church  was  really  a  party  to  the 

J^*^  "from  a  statement  made  in  the  decree  of  the  General 

^^^^>  which  reads  as  follows:  "And  this  court  being  of  the 

^P^tiion  that  the  said  John  W.  Ebbinghaus,  as  trustee  un- 

^5"  the  appointment  of  this  court  to  have  and  possess  the 

*^^^  lot  nine  in  square  eighty,  for  and  on  behalf  of  the  trus- 

^^  of  the  First  Reformed  Church  of  the  city  of  Washing- 

^>  and  that  the  said  Ebbinghaus,  as  said  trustee,  is  enti- 


i 


264  Concordia  Church  v.  Ebbinohau& 

tied  to  have  an  account  of  the  rents  and  profits,  etc.,  (describ- 
ing it)  of  the  Concordia  Church  building  whether  received 
by  said  trustees  or  authorities  under  the  name  of  the  Ger- 
man  Evangelical  Concordia  Church,  or  as  the  trustees  of  the 
German  Lutheran  Evangelical  Concordia  Church." 

How  tliis  name  Lutheran  got  sifted  into  this  decree  is  un- 
explained. We  have  gone  through  the  testimony  very 
carefully  to  see  if  there  was  any  explanation  about  it,  and 
tliere  is  none,  or  that  the  trustees  of  the  Evangelical  church, 
were  ever  recognized  as  tlie  trustees  of  the  Lutheran  Church. 
So  that  there  is  evidently  a  mistake ;  upon  the  cover  of  the 
transcript  ot  tlie  record  which  went  up,  the  complainant  is 
called  the  German  Lutheran  Evangelical  Concordia  Church, 
so  tliat  the  Supreme  Court  was  probably  misled  by  the  title 
page  of  the  book. 

Although  we  deny  the  motion,  we  take  occasion  to  affirm 
strongly  the  riglit  of  this  court,  upon  the  coming  back  of  a 
reversed  decree  from  the  Supreme  Court,  to  restore  a  party 
to  the  possession  of  real  estate  whom  we  have  dispossessed 
under  our  erroneous  decree.  And  I  do  not  know  but  in  this 
case  if  the  motion  were  accompanied  with  an  application 
setting  fortli  that  the  Lutheran  Church  was  the  legal  suc- 
cessor to  tlie  Pjvangelical  Church,  and  had  succeeded  to  all 
their  rights  of  property,  etc.,  that  we  might  put  it  back ;  but 
the  motion  is  simply  to  put  the  Lutheran  Church  in  pos- 
session without  any  explanation  of  its  right  to  its  posses- 
sion. We  tliere  fore  think  it  would  be  impossible  for  us  to 
grant  this  writ  without  making  a  new  decree,  without  a 
single  particle  of  testimony  before  us  to  show  that  they  are 
entitled  to  it.  We  think  the  motion  on  every  considera- 
tion must  be  denied,  but  without  prejudice.  It  strikes  me 
that  the  proper  course  would  be  to  give  the  Supreme  Court 
itself,  where  this  error  commenced,  an  opportunity  to  cor- 
rect it  and  then  the  proceedings  would  follow  on  regularly, 
and  if  these  parties  are  the  successors  of  the  Evangelical 
Church  to  the  rights  of  property,  they  would  be  entitled  to 
be  put  into  possession,  and  not  otherwise. 
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Mr.  Justice  Cox  said : 

I  only  wish  to  observe  in  tliis  case  that  I  am  perfectly 
satisfied  that  all  the  parties  who  were  ejected  under  the  pro- 
cess of  this  court  are  entitled  to  a  writ  of  restitution.  The 
only  difliculty  I  have  is  that  the  papers  do  not  show  the 
moving  jmrty  here  to  be  identical  with  that  party.  I  think 
that  the  applicant  should  file  a  petition  setting  forth  the 
fact  that  pending  this  suit  the  parties  named  in  the  original 
suit  as  defendants  were  incorporated  under  this  new  title 
and  the  parties  having  this  new  title  succeeded  to  their 
rights.  Upon  such  a  petition  verified  it  would  be  our  duty 
to  issue  a  writ  of  restitution.  I  am  not  prepared  to  say  any- 
thing about  the  proceedings  of  the  Supreme  Court.  It  may 
be  right  enough,  but  I  think  the  other  remedy  is  open  to  the 
parties. 
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Alexander  R.  Shepherd,  Anna  Y.  Moss^  and  Isaac  T. 

Filbert 


V8. 

Joseph  F.  Brown,  Maria  V.  Brown  and  Alexander  Sharp. 

Equity.    No.  5819. 

r  Decided  July  5,  1884. 

I  The  Chief  tfusTicE  and  Justices  Mac  Abtqub  and  James  sitting. 

1.  A  judgment  creditor  filed  a  creditor's  bill  for  the  purpose  of  subjecting 
the  equitable  interest  of  the  debtor  in  certain  real  estate  to  the  satisfaction 
of  the  judgment.  A  decree  was  made,  and  the  interests  ordered  to  be  sold. 
After  this  the  judgment  creditor  assigned  the  judgment,  and  shortl j  after- 
wards the  assigne,  instead  of  enforcing  the  sale,  entered  an  order  dismis- 
sing the  suit. 

HeU,  That  by  dismissing  the  suit,  the  property  was  discharged  from  the  lien 
created  by  the  decree,  and  that  the  lien  of  the  judgment  was  also  discharged 
from  such  other  property  of  the  defendant  as  had  been  conveyed  away  by 
him. 

2.  B,  being  in  apparently  independent  circumstances,  settled  upon  his  wife 
certain  property  to  be  held  as  her  separate  estate ;  soon  afterwards,  he  be- 
came largely  indebted. 

Hehft  That  in  the  absence  of  explanation  as  to  the  cause  of  this  indebtedness, 
the  natural  and  inevitable  inference  must  be  that  the  indebtedness  existed 
contemporaneously  with,  if  not  anterior  to  the  settlement. 

8.  Where  the  wife  pays  her  husband's  judgment  creditor,  and  has  the  judg- 
ment marked  to  her  use,  the  court  will,  on  projwr  application,  direct  it  to  be 
entered  satisfied,  when  it  appears  that  the  money  paid  by  the  wife  to  the 
judgment  creditor  was  the  money  of  the  husband. 

The  Case  is  stated  in  the  opinion. 

Wm.  F.  Mattingly  and  A.  C.  Bradley  for  plaintiffs. 

T.  T.  Crittenden  and  Franklin  H.  Mackey  for  defendants. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the 
court. 

The  case  of  Shepherd  et  al.  vs.  Brown  et  al,  is  a  bill  to 
restrain  an  execution  at  law. 

Joseph  F.  Brown  was  the  owner  of  two  lots  in  square  101, 
and  on  the  18th  day  of  May,  1870,  he  and  his  wife  executed 
a  deed  of  trust  to  one  Whitney  to  secure  the  payment  of  an 
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indebtedness.  Whitney  died,  and  William  B.  Webb,  by  a 
process  in  equity,  was  appointed  in  his  place  to  execute  the 
trust,  which  he  did  by  advertising  the  property,  default 
having  been  made  in  payment  of  the  debt,  and  Mr.  George 
Mattingly  became  the  purchaser.  Mattingly  conveyed  to 
Fay,  and  there  were  two  or  three  other  conveyances  before 
the  property  finally  passed  into  the  hands  of  Shepherd. 
Shepherd  took  the  two  lots  and  divided  them  into  three, 
and  conveyed  one  to  Anna  V.  Moss  and  one  to  Isaac  T. 
Filbert,  his  co-complainants,  and  retained  the  other  himself. 
At  the  time  the  lots  were  unimproved,  but  they  have  since 
been  improved  by  buildings. 

In  February,  preceding  the  May  on  which  the  trust  deed 
was  executed,  the  Ocean  National  Bank  recovered  a  judg- 
ment against  Brown  for  $15,000;  so  that  there  appears  to 
have  been  a  trust  and  a  judgment  upon  this  property.  A 
payment  was  made  upon  the  judgment  of  $5,000.  An 
assignment  to  the  use  of  one  Donnelly  for  the  sum  of 
$4,000  was  also  made,  and,  finally,  on  the  4th  of 
March,  1872,  Mrs.  Brown,  the  wife  of  the  defendant,  ob- 
tained an  assignment  of  the  judgment,  and  subsequently 
entered  a  credit  upon  it  for  $7,355. 

I  ought  to  have  stated  that  the  Ocean  National  Bank 
issued  an  execution  upon  the  judgment,  which  was  returned 
nfiUa  bona.  The  bank  filed  a  creditor's  bill  for  the  purpose 
of  subjecting  the  equitable  interest  of  Brown  in  some  real 
estate  in  the  District  to  the  satisfaction  of  the  judgment. 
A  decree  was  made  in  favor  of  the  bank  in  that  case,  and 
these  interests  were  ordered  to  be  sold.  Mrs.  Brown,  when 
she  took  the  assignment  of  the  judgment,  dismissed  Mr. 
Wilson,  who  had  been  the  attorney  in  the  bank  case,  and 
substituted  her  own  attorney  in  his  place.  She  then  entered 
an  order  dismissing  the  suit.  By  dismissing  the  suit  she, 
of  course,  discharged  the  lien  which  had  been  created  by  the 
decree  in  that  case,  and  she  also  released  thereby  the  Hen  of 
the  judgment  upon  the  lots  which  were  embraced  in  this 
bill. 

Now,  it  is  contended,  on  the  part  of  the  plaintifis,  that 
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this  discharge  of  the  liens  in  favor  of  the  judgment  creat 
by  the  decree  in  the  equity  suit,  has  operated  to  release  t 
lien  of  the  judgment  upon  their  lots,  and  that  she  has  fc 
feited  her  right  to  enforce  the  execution  against  complai 
ants. 

One  other  point  was  made,  that  when  that  sale  took  pla( 
after  paying  the  indebtedness  and  the  expenses  of  the  sa! 
there  was  a  small  surplus  left,  for  which  Mr.  Mattingly,  w! 
was  the  purchaser,  executed  his  notes  to  Mr.  Brown, 
appears  that  Mr.  Brown  transferred  them  to  his  wife,  ai 
Mr.  Mattingly  finally  settled  tlie  amount  of  these  notes  wi 
Mrs.  Brown  herself.  There  being  some  back  tax  that  hi 
been  overlooked,  an  arrangement  was  made  by  which  th 
was  deducted  from  the  purcliase  money,  and  the  remaind 
was  paid  to  Mrs.  Brown.  It  is  contended  that  she  is  nc 
estopped  from  saying  that  tliat  judgment  was  any  longer 
lien  after  it  had  been  sold  upon  tlie  trust  deed,  and  she  ht 
realized  the  balance. 

This  point  is  not  without  a  good  deal  of  force,  but  perha 
it  is  not  entirely  necessary  for  us  to  decide  that  point  in  th 
case,  because  tliere  is  still  anotber  view  upon  which  we  thii 
this  bill  mav  be  sustained  in  addition  to  the  first  one  whi 
I  have  mentioned. 

It  was  contended  by  the  counsel  for  the  complainam 
that  the  money  with  whicli  Mrs.  Brown  paid  the  judgmei 
was  the  money  of  the  husband,  and  tliat  instead  of  takii 
an  assignment,  she  should  have  satisfied  it.  If  this  is  tni 
we  arc  unanimously  of  the  o])inion  that  it  was  a  payment 
the  judgment,  and  not  a  purcliase.  This  dei)ends  upon  sod 
circumstances  that  it  mav  take  me  a  few  moments  to  stat 

As  far  back  as  18(>8,  it  api>ears  that  Mr.  Brown  was  a  mi 
of  considerable  property.  At  that  time  he  purchased  tl 
estate  called  "  Clifton,"  a  property  within  the  District,  f 
$40,000.  He  paid  the  consideration  and  directed  the  co 
veyance  to  be  made  to  Mrs.  Brown,  Avhich  was  done,  j 
that  time,  as  I  have  remarked,  Mr.  Brown  appears  to  ha 
been  a  man  possessed  of  a  good  deal  of  property.  Jud 
ments  to  the  amount  of  between  three  and  four  thousai 
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dollars  existed  against  him ;  but  if,  as  is  claimed,  he  was 
then  worth  about  seventy  or  eighty  thousand  dollars,  the 
disproportion  between  his  means  and  his  debts  would  not 
invalidate  a  settlement  on  tlie  wife. 

It  appears,  however,  that  pretty  soon  after  tliis,  an  im- 
mense indebtedness  was  developed  against  Mr.  Brown,  and 
Mrs.  Brown  began  rapidly  to  acquire  the  interests  of  lier 
husband  in  all  his  property.  For  instance,  at  tlio  time  that 
she  discontinued  the  equity  suit  and  released  the  lien  of  the 
judgments,  a  loan  was  negotiated  with  the  Freedmens  Trust 
Co.  for  $35,000,  and  a  trust  was  executed  upon  the  lots 
released  for  the  security.  It  appears  that  $18,000  of  the 
^5,000  was  used  for  the  purpose  of  redeeming  ]>rtq)erty  that 
had  been  under  some  trust  executed  bv  Mr.  Brown,  and  the 
property  was  conveyed  to  Mrs.  Brown.  It  ap])ears  also  that 
Mr.  Van  Riswick  had  purcliased  some  ])roj)erty,  real  estate, 
of  Mr.  Brown,  at  a  sale  in  an  equity  suit.  It  a])])ears  also 
that  property  was  sold  imder  a  trust  deed  by  Mr.  Jones  and 
bid  in  by  her.  There  was  a  surplus  of  some  $1,700  over  and 
above  the  indebtedness  and  the  expenses,  which  was  directed 
to  be  paid  also  to  the  wife.  A  house  and  lot  was  conveyed 
to  a  man  by  the  name  of  Stout,  for  which  he  executed  his 
notes  amounting  to  $2,000.  But  tliat  was  a  mere  nominal 
transaction,  as  he  never  expected  to  ]>ay  them,  and  never 
did  pay  them.  Afterwards  he  conveyed  this  property  to  Mr. 
Hohrer,  and  his  notes  were  returned  to  him,  Rohrer  convey- 
ing back  to  him,  however,  a  house  and  lot,  which  he  imme- 
diately transferred  to  Mrs.  Brown. 

And  80  the  conveyances  and  interest  were  acquired  by 
Mrs.  Brown  from  time  to  time.  All  these  transactions  were 
upon  continued  declarations  that  this  arrangement  was  for 
the  purpose  of  applying  Mr.  Brown's  property  to  the  pay- 
ment of  his  debts,  and  no  doubt  that  was  tlie  intention  of 
Mrs.  Brown  in  taking  the  conveyances,  and  her  declaration 
to  Mr.  Jones  that  she  had  concluded  to  take  the  business 
into  her  own  hands,  was  correct. 

It  appears  that  Mr.  Brown  had,  from  some  cause  or  other, 
become  incompetent  to  take  charge  of  his  property,  and  Mrs. 
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Brown  assumed  the  business  part  connected  with  the  estat 

At  the  time  the  release  was  executed  upon  the  lots  en 
braced  in  the  equity  suit,  another  lien  was  also  released,  sai 
to  be  worth  |10,000,  of  which  Mr.  Crittenden  had  at  son 
time  been  the  holder. 

All  these  transactions,  we  are  of  opinion,  could  be  invest 
gated  by  a  creditor  of  Mr.  Brown.  Shepherd,  however, 
not  in  the  condition  of  a  creditor,  and,  therefore,  the  allegi 
tion  of  the  bill  that  these  conveyances  were  fraudulen 
perhaps  presents  no  point  of  which  he  can  take  advantag« 
because  he  does  not  stand  in  the  situation  or  relation  of 
creditor.  But  we  think  all  the  transactions  may  be  referrc 
to  in  this  case,  simply  for  the  purpose  of  showing  that  fro 
first  to  last  it  was  the  property  of  the  husband  that  went  1 
the  payment  of  all  these  debts,  the  judgment  among  tl 
others. 

The  reply  to  this  is,  that  the  property  which  Mrs.  Brons 
acquired  in  1868 — the  Clifton  property — was  her  separa 
estate ;  that  upon  that  estate  she  negotiated  a  loan  with  tl 
Freedmen's  Bank  of  $20,000,  for  the  purpose  of  paying  tli 
judgment;  but  instead  of  paying  it,  as  I  have  said,  she  to< 
an  assignment.  It  seems  improbable  that  so  soon  after  18<i 
the  development  of  such  a  great  burden  of  debt  against  M 
Brown  could  have  sprung  up  without  any  previous  oblig 
tion  on  his  part.  There  is  no  explanation  at  all  given 
Mr.  Brown's  business,  or  how  he  became  embarrassed  to  tl 
extent  of  that  indebtedness  after  1868  ;  and  we  think  it 
not  only  a  natural,  but  an  inevitable  inference,  that  tl 
great  indebtedness  which  is  the  excuse  for  these  transfers 
property,  and  which  was  the  cause  of  so  much  embarras 
ment  to  Mr.  Brown,  existed  contemporaneously  with,  if  m 
anterior  to,  the  conveyances  of  the  estate  to  Mrs.  Brown. 

We  are,  therefore,  of  the  opinion,  on  the  two  points  whi( 
I  have  elaborated,  to  wit,  the  first  and  last,  that  the  pray 
of  this  bill  should  be  allowed  ;  that  the  judgment  upon  th 
property  should  be  entered  satisfied  so  far  as  the  complai 
ants  are  concerned,  and  a  decree  to  that  effect  may  be  pr 
pared. 
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Brooke  Mackall,  Jr.,  vs.  Alfred  Richards  et  al. 

Equity.    No.  8118. 

1  Decided  July  5,  1884. 

j  THe  Chief  Justice  and  Justices  Haoner  and  Cox  sittiiij?. 

1  •  An  execution  sale  will  be  set  aside  where  the  description  of  the  property, 
both  in  the  advertisement  and  in  the  marshars  deed,  is  so  vague  and  un- 
certain that  it  is  impossible  to  ascertain  what  property  was  sold  and  con* 
Teyed. 

2.  The  rule  on  the  subject  of  boundaries  is,  that  if  a  deed  calls  for  a  line 
to  run  to  a  fixed  boundary  or  a  fixed  line,  the  description  of  the  distance^ 
inconsistent  with  that  call,  must  yield  to  the  call. 

S.  It  seenu  that  where  the  description  in  the  roarshal*s  deed  is  a  departure 
from  the  description  in  the  advertisement  of  sale,  the  deed  is  void. 

The  Case  is  stated  in  the  opinion. 
W.  Willouohby  for  plaintiff. 
Wm.  B.  Webb  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  to  set  aside  a  sale  made  by  the  mar- 
shal of  the  United  States,  in  virtue  of  executions  issued 
Against  the  complainant,  upon  several  judgments.  The 
marshal  undertook  to  sell  a  part  of  lot  7  in  square  223, 
situated  at  the  northeast  corner  of  that  square,  at  the  inter- 
section of  New  York  avenue  and  Fourteenth  street. 

The  bill  claimed  that  all  the  proceedings  were  irregular 
dnd  that  the  sale  was  absolutely  void.  If  the  complainant 
Iiad  had  the  legal  title  vested  in  him  at  that  time  of  course 
the  remedy  would  have  been  at  cnmmon  law.  He  could 
liave  instituted  an  ejectment,  and  would  have  had  no  ground 
for  coming  into  a  court  of  equity. 

It  happened,  however,  that  Brooke  Mackall,  sr.,  the  father, 
had  previously  conveyed  the  legal  title  to  this  property  to 
his  son,  Leonard  Mackall,  in  trust  for  such  person  as  he 
43hoald  thereafter  designate,  and  shortly  before  his  death  he 
made  a  deed  conveying  his  equitable  interest  in  the  property 
to  Brooke  Mackall,  jr.,  and  directed  the  trustee  to  convey  it 
to  him.  But  Leonard  Mackall  refused  to  do  so.  Therefore 
the  complainant  was  in  a  position  where  he  could  not  in- 
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stitute  a  suit  at  law  himself  or  compel  the  trustee  to  do  so, 
and  was  compelled  to  come  into  a  court  of  equity  to  get  re- 
lief from  what  was  said  to  be  a  void  sale. 

The  bill  was  dismissed  below.  On  appeal  here,  when  it 
came  on  for  argument,  the  court's  attention  was  called  to  the 
fact  that  there  was  also  pending  in  this  court  another  suit 
between  Brooke  Mackall,  jr.,  as  defendant,  and  the  other 
heirs  of  l>rooke  Mackall,  sr.,  in  which  the  title  to  this  very 
property  was  litigated,  as  between  them.  And  it  was  sug- 
gested that  even  if  the  court  should  find  that  Brooke 
Mackall,  jr.,  was  entitled  to  the  relief  claimed  as  against 
Richards,  it  might  afterwards  turn  out,  in  the  other  case, 
that  he  was  not  the  riglit  party  to  have  the  relief;  that  the 
parties  really  entitled  in  equity  to  the  property  were  the 
other  heirs  of  Brooke  Mackall,  sr.  Therefore  it  was  sug- 
gested that  either  they  ought  to  be  made  parties  to  this  suit, 
or  the  determination  of  this  case  should  be  deferred  until 
the  other  case  should  be  decided,  and  this  latter  view  was 
acquiesced  in  by  the  court. 

The  case  w^as,  therefore,  taken  under  advisement,  until 
tlie  determination  of  the  case  between  the  co-heirs.  Lately, 
the  other  case  has  been  argued  before  this  court,  composed 
at  that  time  of  the  Chief  Justice  and  Justices  Wylie  and 
James,  and  they  have  virtually  decided  that  the  complain- 
ant in  this  suit,  that  is,  Brooke  Mackall,  jr.,  was,  as  against 
his  co-heirs,  entitled  to  this  property.  That,  therefore,  re- 
moves a  difficulty  in  the  way  of  disposing  of  the  present 
case. 

The  present  case,  Brooke  Mackall,  jr.,  t;«.  Alfred  Richards 
and  Leonard  Mackall,  was  heard  by  the  Chief  Justice,  Jus- 
tice Hagner  and  myself.  The  bill  attacks  the  sale  made  by 
the  marshal,  on  various  grounds.  For  example,  it  is  claimed 
that  some  of  the  proceedings  on  which  judgments  were  ob- 
tained, and  executions  issued,  were  proceedings  in  the  way 
of  enforcing  a  mechanics  lien,  and  were  conducted  at  com- 
mon law  and  not  in  equity,  as  the  law  required.  In  some 
of  them,  there  was  a  mere  personal  judgment  against 
Brooke  Mackall,  and  yet  the  execution  was  issued  against 
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spocific  property,  describing  it.     Then,  again,  it  was  said 
thf^t  the  executions   were  issued  to  one  niarslial,  and  sale 

H  made  by  another  marshal  under  tlie  same  writ,  without 

ving  it  returned  and  a  venditlone  exponas  issued,  <fcc. 
Then,  again,  that  the  description  in  the  marshal's  advertise- 
in  exit  and  his  deed  were  so  vague  that  it  was  impossible  to 
asoertain  what  property  was  sold  or  conveyed. 

^e  have  considered  these  various  objections,  and  without 
di«=5 posing  of  any  of  the  others,  we  have  come  to  the  conclu- 
sion that  the  sale  cannot  be  sustained,  on  account  of  the 
p<^ tent  and  palpable  ambiguity  and  uncertainty  in  the  de- 
scription of  the  property,  both  in  the  advertisement  and  in 
the  marshal's  deed. 

The  marshal  advertised  it  by  the  following  description: 
**  Beginning  at  the  N.  E.  corner  of  the  square ;  then  running 
S.  44  feet;  thence  W.  to  the  iceM  end  of  the  lot;  thence  on 
the  west  line  of  the  lot  northward  to  the  north  line,  and 
"thence  to  the  beginning." 

There  is  nothing  incongruous  on  the  face  of  this  descrip- 
"tioiij  but  when  we  come  to  apply  it,  we  find  it  to  be  a  mis- 
description. For  instance,  the  line  running  west  from  the 
^nd  of  the  44  feet,  measured  south,  on  Fourteenth  street — 
interpreting  that  to  mean  due  west — instead  of  reaching  the 
^^8t  end,  intersects  the  north  line  at  a  remote  point  from  the 
^^st  end,  making  a  little  triangular  space  which  was  never 
^Ji  Contemplation  by  the  parties.     The  rule  on  the  subject  of 

^^Undaries  is,  that  if  a  deed  calls  for  a  line  to  run  to  a  fixed 

h  • 

■^^Undary  or  a  fixed  line,  the  description  of  the  distance,  in- 

^'isistent  with   that  call,  must  yield  to   the  call.     And, 

therefore,  it  is  true  that  tlie  word  -^west"  must  be  rejected 

^om  this  description   entirely  because  it  was   inconsistent 

^^th  the  call  "to  the  west  end  of  the  lot."     But  if  we  reject 

,*^^   ^ord  "west,"  then  we  have  a  ]>atent  ambiguity  which 

®    'Unsusceptible  of  any  explanation   at  all.     It  will  then 

^^d,  "beginning  at  the  N.  E.  corner  of  the  square;  then 

^^xiing  S.  44  feet;  thence  westerly  to  the  west  end  of  the 

^^*j  and  thence  northwardly  to  the  north  line,"  &c.     Where 

^  it  to  strike  the  west  line  ?     The  course  is  not  given  at  all. 

35 
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It  may  strike  it  within  one,  ten,  or  fifty  feet  of  the 
line.  It  is  left  perfectly  ambiguous.  It  is  impost 
locate  a  lot  thus  described. 

If  this  description  were  contained  in  a  deed  from  a  { 
to  a  grantee,  the  first  thing  for  the  grantee  to  do  w< 
to  file  a  bill  to  have  the  deed  relormed  so  as  to  coni 
some  previous  contract  between  the  parties.  But  he 
judicial  sale  made  by  a  public  officer  who  has  not  a  c 
with  the  vendee  at  all,  except  what  is  contained  in  tl 
lie  advertisement  or  deed.  These  convey  and  describ 
thing  or  nothing,  and  the  something  is  made  so  un 
that  it  amounts  to  nothing.  It  is  impossible  to  say, 
jury  could  ascertain,  what  lot  was  intended  by  thii 
It  is  not  the  function  of  parol  eviilence  to  correct  tin 
Parol  evidence  may  be  received,  not  to  show  what  tl 
ties  intended  to  say  in  addition  to  or  differently  froi 
was  expressed,  but  to  show  what  the  language  ex] 
really  meant.  It  may  introduce  light  on  that  questic 
surrounding  circumstances. 

But  there  is  nothing  by  which  this  deed  could  i 
rected.  It  is  absolutely  void  upon  its  face.  Both 
vertisement  and  the  deed  are  ambiguous.  The  de< 
ports  to  be  a  little  more  definite  tlian  the  advertis 
Instead  of  running  the  line  due  west,  it  says  tvesti 
But  westtcardhj  would  embrace  any  line  between  w« 
north.  So  that  it  is  not  made  any  more  certain,  ai 
were,  it  is  a  departure  from  the  advertisement  and 
not  be  justified  by  it. 

There  are  equitable  considerations  also  in  favor 
taining  the  legal  objection.     It   is  obvious   that   th 
division  of  the  lot  bv  the  marshal  was  an  utter  desc 
of  the  property.     The  most  valuable  frontage  of  this 
is  on  New  York  avenue.     The  marslial  undertook  to 
slice  from  the  whole  front  on  the  north,  making  th 
front  on  the  side  of  the  lot,  which  was  fatal  to  the 
value  of  the  property,  and  would  necessarily  cause  t 
to  be  made  at  a  great  sacrifice. 

Of  course,  however,  as  the  complainant  comes  into 
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or  eq^uitj,  he  must  do  equity,  and  inasmuch  as  it  is  known 
ths^^    Sichards  bought  in  good  faith,  and  paid  his  money  for 
ity     l£kid  out  money  in  improvements,  d'c,  all  that  must  be 
Taek.^.^  good  to  him. 

"Ufia^e  decree  of  the  court,  then,  is,  that  the  decree  below  is 

to    "lr>^    reversed,  the  sale  set  aside,  and  the  case  referred  to  the 

AU€:1  m.  ^or  to  state  aif  account  between  Richards  and  the  prop- 

^vki-y^  ^    in  which  Richards  shall  be  credited  with  the  amount 

o^  T-^  :m  ^  debt  and  the  encumbrances  taken  up  by  him,  the  taxes 

"by  him,  the  improvements  made  by  him,  with  interest, 
Ibje  charged  with  the  rents  and  income  derived  from  the 
rty,and  the  balance  ascertained.    Then  the  complainant 
^^  1      lave  the  right  to  pay  Richards,  or  the  property  may  be 
:ibr  the  balance  due.     That  account  can  be  stated  under 
*n^     <3.irection  of  the  Special  Term. 


3.n 
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George  L.  Sherwood  and  Jane  Sherwood 


{ 


V8, 

The  District  of  Columbia. 

Decided  March  10,  1884. 

The  Chief  Justice  and  Justices  Cox  fend  James  sitting. 


The  District  authorities  had  covered  a  well  located  on  the  public  higbi 
and  in  which  was  pliiced  a  puinj)  for  the  use  of  the  public,  with  a  woode 
pbitforrn,  and  upon  this  was  laid  a  brick  pavement  even  with  the  level 
the  sidewalk.     Plaintiff  had  frequently  used  the  pump,  and  there  wi 
nothing  to  lea<l  one  to  suspect  any  dant^r  or  defect  about  it.     On  the  dah-  J 
in  question,  while  in  the  act  of  nsing  the  pump,  the  pavement  over  tl 
platforn>  suddenly  gave  way,  prtHupit^ting  plaintiff  to  the  bottom  of  tl 
well.     It  was  in  evidence  that  the  District  authorities  had  not  for  nii^ 
years  made  any  examination  or  repair  of  the  platform.     By  the  court 
low  it  was  hel<l  that  express  notice  must  be  brought  home  to  the  Distrir^ 
of  the  defect  in  the  covering  of  the  well ;  but  it  was— 

Ue/</,  on  appeal,  that  tlie  District  was  bound  to  know  that  the  platform  wj^^ 
of  perishable  material,  and  to  watcli  over  it  and  keep  it  in  repair;  thfcir 
having  left  it  without  examination  for  nine  years,  until  it  became  a  ma: 
trap,  with  tlie  assurance  to  the  public  of  security,  there  was  such  deliiiw    ^ 
quency  as  rendered  the  District  liable  in  damages. 

The  Case  is  stated  in  the  opinion. 

John  Ridout  and  I.  Williamson  for  plaintiff. 

A.  G.  Riddle  and  Francis  Miller  for  the  District 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  tb 
court. 

The  plaintiff  and  his  wife  hring  this  action  against  th 
District  of  Columhia  to  recover  damages  for  injuries  receive 
by  the  wife  hy  reason  of  lier  falling  into  a  public  well  situ 
ated  on  Seventh  street   in  this  city.     Plaintiff's    right  t 
recover  is  based  upon  the  alleged  negligence  of  the  defend 
ant;  while  the  defendant,  on  the  other  hand,  claims  that  i 
is  exempt  from  liability  inasmuch  as  there  is  no  proof  tha 
it  had  any  express  notice  of  the  defective  condition  of  th^^ 
well.     This  defence  was  sustained  by  the  court  below  in  ai^ 
instruction  to  the  jury  to  find  for  the  defendant.     And  upoim 
that  point,  viz.,  the  character  of  the  notice  required  by  the 
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District  before  it  can  be  called  upon  to  respond  in  damages, 
the    ease  comes  here. 

The  facts  are  undisputed,  and  are  set  forth  in  a  bill  of 
exo^ptions,  which  recites  as  follows: 

^^  XJpon  the  trial  of  the  above  entitled  cause,  the  plaintiffs, 
to    maintain  the  issue  on  their  part  joined,  gave  evidence 
ten. cling  to  show  that  they  were  husband  and  wife,  and  that 
on    September  the  6th,  1881,  they  resided  on  the  west  side 
of  Seventh  street,  between  G  and  H  streets  S.  W.,  Washing- 
ton,  D.  C.,  where  they  had  been  living  about  eight  months. 
That  early  in  the  morning  of  September  6,  1881,  the  plain- 
tiff, Greorge  L.  Sherwood,  left  home  for  the  Center  Market, 
where  lie  had  a  stand  for  the  sale  of  butter  and  eggs ;  and, 
a  little  later,  about  six  o  clock  a.  m.,  Jane  M.  Sherwood, 
needing  some  water  for  domestic  purposes,  took  a  bucket 
and  'Went  to  the  nearest  pump,  which  was  on  the  west  side 
of  Seventh  street,  between  G  and  H  streets  S.  W.,  for  the 
purpose  of  procuring  the  same.     She  had  frequently  been  to 
this  pump,  going  there  every  day  before  the  accident  for  the 
same    purpose,  and  had  no  notice  of  any  danger  or  defect 
*oout  it ;  there  being  no  depression  of  the  surface  except  a 
lew  of  the  bricks  around  the  stock  were  slightly  sunken  ; 
fiat  the  general  surface  of  the  sidewalk  was  level,  and  there 
*^  Nothing  to  lead  one  to  suspect  that  the  pump  was  out  of 
'®Pair  ;  that  the  plaintiff,  Jane  M.  Sherwood,  went  there, 
*•  "linking  there  was  any  danger  in  going  there.     Having 
^  8  her  bucket  on  the  spout,  and  being  about  to  pump,  the 
P*    ^Hient  on  which  she  was  standing  suddenly  gave  way 
/^^'^th  her,  and  she  fell  through  to  the  bottom  of  tlie  well, 
^^H  was  some  28  or  30  feet  deep.     She  was  entirely  ini- 
^Bedin  the  water  at  the  bottom  of  the  well,  and  having 
•^^^^   to  the  surface,  got  hold  of  a  projection  in  the  stock  of 
pump,  to  which  she  clung,  until  after  about  twenty 
'      ^^tes  her   rescue   was  effected   by  a  colored  man,  who 
^^^uded  into  the  well,  and  arranged  a  rope  around  her,  by 
.     ^Us  of  which  she  was  drawn  up  and  tak(»n  out.     She  was 
^  ^^Hsible,  and  was  carried  bodily  to  her  house  and  put  to 
^^     It  was  some  two  weeks  before  she  recovered  from  the 
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first  effects  of  the  shock  and  the  bruises  received ;  and  yf\m^ 
before  the  occurrence  she  was  strong  and  healthy,  capa 
oi  doing  severe  work  without  unusual  fatigue,  she  has  si 
been  unable  to  engage  in  any  domestic  duty  requiring  m 
exertion  without  extreme  fatigue  and  prostration.     So 
time  afterwards  she  began  to  be  troubled  with  rheumatism, 
a  disease  which    had    not   troubled   her   before.     And  fc 
plaintiff  further  gave  evidence  tending  to  show  that  t^ 
platform  or  covering  over  the  well  of  said  pump  had  be 
renewed  in  1872  or  1873,  when  Seventh  street  was  impro\^ 
by  the  District  authorities,  and  that  the  platform  had 
been  renewed,  repaired  or  examined  from  that  time  to  t 
date  of  this  occurrence,  September  6,  1881,  and  that  the 
tions  of  the  platform  which  were  visible  after  the  occurre 
were  so  decayed  as  to  be  mere  pulp.     And  here  the  pla 
tiff  rested. 

Whereupon  the  defendant,  by  its  counsel,  prayed  the  co 
to  instruct  the  jury  tliat  upon  the  whole  case  they  »ho 
return  a  verdict  for   the  defendant.     And  thereupon  t 
court  instructed  the  jury  that  the  plaintiffs  were  not  entitle 
to  recover,  because  there  was  no  evidence  tending  to  sh 
express  notice  to  the  defendant  of  the  defect  in  the  coveri 
of  the  well,  and  that  there  was  no  evidence  that  the  c 
ditiou  of  tlie  footway  was  such  as  to  charge  the  defend 
with  constructive  notice  of  the  unsafe  condition  of  the  si 
walks.     And  the  court  instructed  the  jury  to  return  a  v 
diet  for  the  defendant.     To  which  ruling,  instruction 
direction  of  the  court,  the  plaintiffs,  by  their  counsel, 
cei)ted,  and  prayed  the  court,"  &c. 

This  ruling  was   maintained  by  the  court   below  on 
motion  for  a  new  trial,  and  the  sole  question  presented  us   -^  '^ 
the  correctness  of  that  ruling  as  applied  to  the  state  of 
embodied  in  the  bill  of  excei)tions. 

The  doctrine  is  well  settled,  that  where  statutory  pro- 
visions do  not  make  the  corporation  a  guarantor  of  the  con- 
dition of  its  highways,  that  the  action  must  be  predicated  of 
negligence  on  the  part  of  the  municipality,  and  to  fix  upon 
it  the  charge  of  negligence,  it  must  appear  that  in  some  way 
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were  advised  of  the  condition  of  things  which  brought 
al>oiit  the  injury. 

The  history  of  this  Seventh  street  well  runs  through  a 
Loxig  series  of  years,  and  through  repeated  changes  of  the 
government  of  the  District.     It  was  one  among  a  number  of 
'VP'ells  dug  by  the  corporation  of  Washington   before  the 
"building  of  the  aqueduct,  and  were  located  throughout  the 
with  Reference  to  the  convenience  of  the  population, 
government  of  the  District  of  Columbia,  as  distinguished 
the  corporations  of  Washington,  Georgetown  and  the 
nty,  inherited  them.     In  process  of  time,  improvements 
made  in  the  streets  pf  the  city,  and  a  wooden  platform 
placed  over  this  well,  and  upon  that  was  laid  a  brick 
Bidewalk.     The  undisputed  facts  in  the  case  show  that  for  a 
period  of  nine  years  the  District  suffered  this  wooden  plat- 
form beneath  the  sidewalk  to  remain  without  reformation 
or     renewal,  and  without  investigation  as  to  its  condition. 
^]:]Ld  when,  at  the  end  of  these  nine  years,  this  rotten  plat- 
form gives  way,  to  the  damage  of  this  woman,  the  District 
oomesinto  court  and  says,  we  have  had  no  notice  of  thiscon- 
dit^ioQ  of  things,  no  notice  of  the  vice  that  culminated  in  the 
fall  of  this  woman,  and  therefore  ought  not  to  be  charged 
''^ith  liability.     Another  government  has  intervened  in  the 
direction  of  the  affairs  of  the  District,  and  it  is  owing  prob- 
*Wy  to  this  change  in  the  personnel  of  the  government  that 
the  Condition  of  this  well  has  been  overlooked,  and  not  to 
^^y  personal  dereliction  on  the  part  of  the  present  officials, 
^^^  is  it  important  in  the  issues  of  this  case  to  ascertain 
Whether  there  has  been  or  not.     The  question  is  wliether  we 
Jftve  a  corporate  delinquency  here.     Here  is  a  work  created 
"y  the  District,  a  well  dug  and  excavated  in  the  public 
"^ghway,  with  a  pump  in  it,  yielding  water  for  domestic 
Purposes.     It  invites  the  inhabitants  of  the  neighborhood  to 
6^  there  and  get  their  daily  supply.     The  citizens  had  no 
^<>tice  of  the  rotten  platform  beneath,  covered,  as  it  was,  by 
^^  imperishable  brick  roof.     In  using  this  pump,  they  had 
*  right  to  expect  that  it  was  devised  with  a  foundation  of 
brick,  or  material  as  imperishable.     Is  the  District  under 
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the  law  chargeable  with  knowledge  of  the  condition  of  t:>^ 
structure  ?     They  put  it  there  and  they  covered  it  up ;  tl  :^  ^ 
dug  a  hole  thirty  feet  deep  below  it;  they  put  the  bri^^ 
upon   the  wood  with  the   knowledge  that  the   latter  w^d^ 
perishable.     They  ought  to  have  known  that  when  they  laii 
these  wooden  structures  upon  which  the  sidewalk  was  sub- 
sequently laid,  they  were  laying  something  certain  to  decay. 
And  although  bound  to  know  that  this  platform  was  liable 
to  decay,  the  District  made  no  examination  of  it  for  nine 
years  !     Here  was  a  complete  man-trap,  with  the  assurance 
to  the  public  of  security.     We  hold  that  the  knowledge  of 
these  facts  was  all  the  notice  that  was  required  in  this  case. 
Where  the  city  constructs  a  thing  of  this  kind,  it  becomes 
its  duty  to  watch  over  it,  to  protect  the  public,  or  abide 
the  consequences. 

Judgment  reversed  and  new  trial  granted. 
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Virginia  Stewart  vs.  Jaxe  Smith  and  Lizzie  Cannon. 

Equity.    No.  7146. 

r  Decided  March  24,  1884. 

\  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

1.  A  contract  by  a  married  woman  for  the  loan  of  money  to  carry  on  the 
business  of  a  boarding  house  in  which  she  is  engaged,  is  not  a  contract 
relating  to  her  sole  and  separate  property ;  but  if  she  has  equitably  charged 
her  separate  estate  with  the  payment  of  the  debt,  the  creditor's  remedy  is 
In  equity. 

2.  Under  the  Married  Woman's  Act  in  force  in  the  District,  whatever  the 
character  of  the  separate  estate  of  a  married  woman,  whether  legal  or 
equitable,  she  may  make  a  contract  having  relation  to  it. 

8.  Where  a  married  woman  resides  in  Virginia  and  owns  property  to  which 
under  the  laws  of  that  State  her  right  is  sole  and  separate,  she  has,  when 
she  comes  into  this  jurisdiction,  the  same  capacity,  although  a  non-resi- 
dent, to  sue  in  respect  of  such  sole  and  separate  right  that  a  married 
woman  in  this  District  has. 
4.  S.,  a  married  woman,  conveyed  to  C,  in  satisfaction  of  an  indebtedness, 
a  piece  of  property  which  Urgely  exceeded  in  value  that  indebtedness.  S. 
was,  at  the  time  of  the  conveyance,  indebted  to  another  for  a  loan  of 
money  which  she  had  equitably  charged  upon  the  property.  C.  knew,  at 
the  time  of  the  conveyance,  of  the  existence  of  this  debt,  but  it  is  not 
shown  that  she  knew  of  its  having  been  made  an  equitable  charge  upon  the 
property.  //«///,  that  so  much  of  the  property  conveyed  which  exceeded 
in  value  the  indebtedness  satisfic<I  thereby,  should  be  subjectetl  to  the  satis- 
faction of  this  equitable  charge,  and  that  whether  C.  knew  of  the  existence 
of  the  charge  or  not  was  immaterial. 

The  Case  is  stated  in  the  opinion. 

H.  0.  &  R.  Claughton  for  plaintiff. 
Ja31es  K.  Redington  for  defendant. 
Mr.  Justice  James  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity,  which  recites  that  in  the  year  1877 
Jane  Smith,  a  married  woman,  borrowed  from  the  complain- 
ant the  sum  of  $1,000,  and  at  another  time  during  the 
saine  year  the  further  sum  of  $200 ;  that  at  tlie  time  these 
sums  were  loaned,  the  defendant  was  engaged  in  keeping  a 
boarding  house,  as  a  sole  trader,  at  certain  premises  in 
"Washington;  that  at  the  same  time  she  was  the  owner  in 
fee  simple  and  in  her  separate  right,  of  certain  real  estate 
36 
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situated  on  F  street  in  this  citv,  and  that  she  had  char 
this  real  estate  with  the  payment  of  these  two  debts;  ttr 
afterwards   she   refused   to   repay  the  loans,  and  with 
tent  to  defraud  the  complainant,  conveyed   this   prope 
to  her   co-defendant,  Lizzie   Cannon,  for   a  fictitious 
sideration. 

The  first  point  presented  for  our  determination  is  a  c 
murrer  which  was  overruled  bv  the  court  below,  ^he  c 
murrer  was  interjwsed  on  the  ground  that  the  complaini 
should  have  first  recovered  a  judgment  at  law  against  M 
Smith,  and  then  filed  a  bill  to  set  aside  this  alleged  frau 
ient  conveyance.     This  defence,  it  will  be  seen,  assumes  tl 


a  legal  liability  for  the  return  of  this  money  has  been  incurc 
by  the  defendant.     That  is  to  say,  that  if  it  be  true,  as 
leged  in  the  bill,  that  in  October,  1877,  Jane  Smith  wase 
gaged  in  keeping  a  boarding  house  as  a  trader  for  her 
.and  separate  use  in  this  city,  and  that  in  compliance  w 
her  request  the  plaintilf  made  these  two  loans  to  her  for 
purpose  of  providing  means  for  carrying  on  this  boardiLT 
house  business,  then  she  incurred  under  the  Married  Woma-^ 
Act,  a  liability  at  law.     We  think,  however,  it  is  very  cl« 
phe  did  not,  and  that  no  action  at  law  wouid  lie  in  this 
It  is  not  shown,  as   in  cases  lieretofore  decided  by  us,  t! 
anything  was  procured  for    the    outfit   that   the    defends 
already  possessed.     The  tacts  show  simply  a  loan  of 
money  intended  for  the  carrvinji:  on   of  tlie  business  o 
boarding  house.     Tliat  does  not  make  the  contract  for 
loan  of  tlie  money  a  contract  relating  in  any  way  to 
sole    and    separate  projKM-ty.     There  was,  consequently, 
case  made  out  which  would  support  an  action  at  law,  and 
plaintiff's  only  remedy  would  be  by  showing  in  a  coui 
equity  that  the  defendant  had  contriicted  a  debt  which 
had  equitably  charged  upon  her  separate  estate. 

We  have  no  doubt  that  wliatever  the  character  of  the  ^^^J 
arate  property  of  a  married  woman,  whether  it  be  legal  ^ 
equitable,  under  our  statute  she  may  make  a  contract  hav  » 
relation  to  it.  Our  decision  does  not  turn  upon  the  nat"**^^ 
of  the  property,  but  upon  the  ground  that  the  defendant   ^^ 
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not  shown  by  this  bill  to  have  made  any  such  contract, 
which,  in  the  contemplation  of  our  statute,  relates  in  any 
sense  to  her  separate  proi)erty.  On  the  other  hand,  it  is 
evident  she  had  made  a  contract  by  which,  in  a  court  of 
equity,  she  may  be  held  as  having  charged  her  property  with 
a  cert^iin  liabilitv. 

Another  objection  made,  not  on  the  demurrer,  but  upon 
the  evidence,  is,  that  it  was  disclosed  by  tlie  testimony  that 
the  plaintiff,  who  lives  in  Virginia,  was  herself  at  the  time 
of  bringing  this  action,  a  married  woman,  and  that  she 
could  not  sue  for  the  monev  which  she  had  loaned,  but  must 
join  with  her  husband.  We  were  referred  to  the  Virginia 
statute  on  that  subject.  We  have  examined  that  statute 
carefully,  and  we  find  that  the  proviso  does  not  affect  the 
right  of  action  in  a  case  where  the  married  woman  had  a 
property  which  she  ow^ned  before  her  marriage.  The  first 
clause  of  that  statute  distinctlv  lavs  down  the  status  of  her 

ft  » 

property,  and  declares  that  where  she  owned  the  property, 
as  in  the  case  of  this  plaintiff  before  her  marriage,  it  remains 
her  sole  and  sejMirate  pri)j)erty,  and  that  slie  can  sue  and  be 
sued  in  respect  of  it. 

It  appears,  therefore,  that  the  right  of  this  plaintiff  as  a 
married  woman  was  sole  and  separate,  and  like  that  of  a 
/erne  sole  in  Virginia.  Her  husband  liad  no  interest  what- 
ever in  the  matter  ;  and  when  she  comes  into  this  jurisdic- 
tion, she  has  the  same  capacity,  although  a  non-resident,  to 
sue  in  respect  of  such  right  that  a  married  woman  has  in 
this  District.  There  is  no  difficulty,  therefore,  in  this  case 
as  to  the  plaintiff  *s  personal  status. 

The  only  three  remaining  questions  are  questions  of  fact: 

1.  Whether  there  was  a  loan. 

2.  Whether  it  was  charged  upon  this  property ;  and 

3.  Whether  this  property  was  conveyed  to  Lizzie  Cannon 
in  fraud  of  the  plaintifi*. 

There  is  a  conflict  of  testimony  that  gave  us  no  little 
trouble,  as  to  whether  this  advance  of  money,  which  is  ad- 
mitted by  the  defendants  to  have  been  made,  was  a  gift,  as 
the  defendant  and  her  husband  have  sworn,  or  whether  it 
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was  an  ordinary  loan,  intended  to  be  repaid.  After  com- 
paring the  testimony,  we  have  come  to  the  conclusion  that 
we  must  treat  it  as  a  loan.  There  is  such  a  general  pre- 
sumption against  a  gift  of  this  sort,  that  it  ought  to  be  very 
distinctly  shown,  if  such  was  the  case,  and  this  was  not  done. 
On  the  contrary,  we  could  not  but  observe  some  shifting  of 
ground,  and  conflict  of  testimony,  by  the  defendant,  as  to 
the  reasons  why  the  plaintiff  gave  her  this  money,  and  with 
this  fact  before  us,  taken  with  the  general  presumption, 
from  our  knowledge  of  human  nature,  that  it  is  more  likely 
that  money  is  loaned  than  given,  we  felt  compelled  to  treat 
this  as  a  loan. 

We  are  also  led  to  the  conclusion  that  there  was  an  assur- 
ance given  by  the  defendant  equivalent  to  a  charge  of  the 
debt  upon  this  property. 

The  final  inquiry  is,  w^hether  the  property  was  conveyed 
to  Lizzie  Cannon  in  fraud  of  this  debt.  It  appears  by  the 
testimony  that  a  loan  had  been  made  by  her  to  Jane  Smith 
for  the  improvement  of  this  very  property,  and  that  the 
property  itself  was  subso(juently  conveyed  to  Lizzie  Cannon 
for  $2,000,  the  consideration  named  in  the  deed.  Whether 
tlihs  alleged  loan  had  any  existence  in  point  of  fact  was  dis- 
puted by  the  plaintiff.  It  ai)pears,  however,  that  the  defend- 
ant Cannon  had  been  serving  in  government  employ  here 
for  seventeen  or  ei«:hteen  vears.  She  stated  what  her  com- 
pensation  had  been,  and  we  are  satisfied  that  out  of  such 
service  and  receipts  she  could  very  w^ell  have  saved  money 
enough  to  make  this  loan,  and  that  as  a  matter  of  fact  it 
was  made. 

But  w^e  find  that  this  same  property,  yielding  a  rent  of 
some  §10  a  month,  must  l)e  valued  at  an  amount  largely 
exceeding  the  consideration  stated  in  the  deed.  In  other 
words,  we  find  that  a  very  large  excess  of  value  seems  to 
have  been  conveyed  to  her  when  this  debt  of  Mrs.  Smith  was 
in  existence.  It  was  said  that  she  bought  it  with  knowledge 
of  that  indebtedness,  and  also  with  knowledge  that  it  had 
been  charged  ui)on  the  property.  But  we  do  not  find  it  to 
be  clear  that  she  bought  it  with  knowledge  of  the  charge, 
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although  there  seems  to  be  sufficient  evidence  that  she  knew 
that  there  was  a  debt. 

We  find  further  that  this  property  was  conveyed  to  her 
for  an  insufficient  consideration.  At  one  time,  where  a  coii- 
veyance  was  made  in  fraud  of  creditors,  it  was  set  aside 
entirely,  but  the  courts  have  modified  that  doctrine,  and  now 
hold  that  all  that  is  given  in  plain  excess  of  the  satisfaction 
of  the  debt,  when  property  is  conveyed  to  a  creditor  for  the 
payment  of  a  debt,  is  a  voluntary  gift.  Courts  of  equity 
separate  the  conveyance,  so  far  as  it  is  really  in  satisfaction 
of  the  debt,  from  the  conveyance  which  is  })lainly  not  in 
satisfaction  of  the  debt,  and  the  latter  they  consider  to  be 
fraudulent  and  void  as  against  the  creditor. 

We,  therefore,  have  arrived  at  the  conclusion  that  the 
title  of  Lizzie  Cannon  may  stand  good  so  far  as  it  was  in 
satisfaction  of  her  $2,000,  and  that  for  any  excess  over  that, 
it  was  a  voluntary  gift,  to  be  reached  by  this  creditor  who 
had  this  charge. 

We  do  not  inquire  whether  she  knew  of  the  charge  or  not, 
it  is  enough  that  the  charge  existed,  whether  witli  or  with- 
out her  knowledge,  is  unimportant. 

We  do  not  allow  the  defendant  Cannon  any  interest, 
because  she  has  had  possession  of  this  ]:>roperty  and  has  been 
receiving  the  rents. 
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Ei^uiTY.     No.  80:38. 

n.cin«Ml  Aww  23.  1S84. 

.hi-ii<'(»s  Wylie,  (ox  ami  .Tamks  >ilttln^. 

In  ft  conveyance  l>etwe(.'n  parties  holding  a  confidential  relation  to  each  other, 
tlie  grantee,  althoug  not  gniUy  of  actual  fmnd.  can  take  nothing  from  the 
deed  which  it  would  Ite  inequitable  for  him,  under  the  circnmptances,  and 
in  view  of  that  relation,  to  retain.  On  the  other  hand  whatever  he  should 
equitably  retiiin  the  court  will  not  disturb.  Such  a  case  being  distinguish- 
able from  one  where  the  deed  must  be  set  aside  entirely  on  the  ground  of 
fmud. 

TiiK  Case  is  stated  in  the  opinion. 

S.  S.  Hkxkle  and  R.  M.  Newton  for  plaintiff. 
W.  WiLLOiT.iiBY  for  defendant. 

Mr.  Justice  Jamks  delivered  the  opinion  of  the  court. 

In  tlie  case  of  Mackall  et  al.  against  Mackall  the  bill  set 
forth  tliat  Brooke  Mackall,  sr.,  conveyed,  two  or  three  weeks 
before  his  death,  to  his  son,  Brooke  Mackall,  jr.,  all  of  his 
property  in  Washington  and  Georgetown;  that  this  deed 
was  i)rocured  \yo\\\  him  by  acts  amounting  to  actual  fraud, 
by  coercion  and  by  undue  influences  growing  out  of  the  con- 
fidential relation  in  which  the  parties  stood.  It  sets  out  also 
a  will  dated  about  a  month  before  the  execution  of  the  deed 
by  wliicli  tlie  grantor,  Brooke  Mackall,  devised  to  his  other 
children  the  same  property.  An  enormous  amount  of  testi- 
mony was  taken  for  the  pur])ose  of  showing  that  the  defend- 
ant, Brooke  Mackall,  jr..  had  his  father  entirely  under  his 
control,  and  really  coerced  him,  exteept  during  a  period  in 
which  they  were  estranged  from  each  other  a  month  or  two, 
during  which  time  he  made  this  will. 

We  have  examined  this  testimony  with  a  great  deal  of 
care,  and  we  are  not  satisfied  that  actual  fraud  was  exer- 
ercised.     It  is  shown,  however,  that  the  defendant,  duringa — 
considerable  period  and  down  to  the  death-  of  his  fiithei^ 
acted  as  his  agent  and  stood  in  a  confidential  relation  to — 
him.     The  rule  of  equity  is  that,  in  a  conveyance  between 
parties  holding  a  confidential  relation  to  each  -Qthex,_tJie^ 
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grantee  shall, take  jiathijig  from  the  deed  whicli  it  would  be 
inequitable,  under  the  circumstances,  for  him  to  retainu  Of 
course,  if  the  deed  was  secured  bv  fraud  we  should  have  to 
set  it  aside  entirely;  but  we  have  come  to  the  conclusion 
that  the  only  thing  demonstrated  to  us  is  tliat  a  deed  was 
executed  between  the  i)arties,  one  of  whom  stood  in  a  confi- 
dential relation  to  the  other,  and  that  it  there  is  anything 
in  that  deed  which  he  ought  not  in  view  of  tliat  relation  to 
retain,  he  cannot  retain  it.  If,  on  the  other  hand,  there  is 
anything  which  it  would  be  equitable  for  him  to  retain,  we 
«hould.  to  that  extent,  sustain  the  deed ;  such  a  case  being 
distinguishable  from  a  case  in  which  the  whole  deed  must 
be  treated  as  a  nullity  because  it  was  obtained  by  fraud.  In 
looking,  therefore,  through  the  testimony,  we  find  that 
Brooke  Mackall,  sr.,  long  before  this  will  was  made,  gave  an 
equitiible  title  to  certain  property  on  the  corner  of  New 
York  avenue  and  Fourteenth  street  to  his  son,  Brooke  Mack- 
all,  jr.  Kow  if,  without  the  exercise  upon  him  of  any  of  the 
influences  of  this  confidential  relation,  the  grantor  gave  this 
property  to  his  son — in  other  words,  if  it  originated  in  the 
will  of  the  grantor  himself-  the  will  should  not  be  dis- 
turbed. In  determining  this  fact,  viz.,  whether  the  gift  was 
the  voluntary  act  of  Brooke  Mackall,  sr.,  we  confess  it 
looked  at  first  as  if  it  also  had  been  a  transaction  under  the 
influence  of  this  confidential  relation  existing  Ixttween  the 
grantor  and  grantee;  but  we  find  that  in  a  certain  transac- 
tion with  the  government  Brooke  Mackall,  sr.,  acted  in  an 
adverse  relation  or  character  to  another  ]>arty.  He  was  not 
tlien  conducting  a  transaction  with  Brooke  Mackall,  jr.,  but 
was  acting  against  the  Government,  and  in  that  transaction 
he  insisted  upon  the  right  of  his  son,  Brooke  Mackall,  jr., 
to  receive  rents  from  the  Government  for  the  use  of  this  })ar- 
ticular  piece  of  property,  on  the  ground  that  it  was  the 
property  of  his  son.  In  other  words,  we  found  that  he  had 
made  this  gift  on  a  good  consideration,  that  he  had  put  the 
grantee  in  possession,  and  that  the  latter  expemlod  more  or 
less  money  on  the  property  after  that,  perhaps  not  a  very 
considerable  sum,  but  the  facts  show  sulHcient  to  establish 
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«n  equitable  title  as  between  himself  and  his  father.     Wh 
therefore,  this  deed  was  afterwards  executed,  so  far  as 
confirms  what  was  done  in  the  exercise,  as  we  think,  o 
free  will  and  an  actual  intention,  it  was  a  valid  deed  e^  i 
must  to  that  extent  be  allowed  to  stand. 

The  decree  consequently  is  that  as  to  the  property  situafc^ 
on  New  York  avenue  and  Fourteenth  street  this  deed 
valid,  but  as  to  all  the  rest  it  is  not. 


In  Ke  Robert  Hatchman. 

f  Decided  February  4,  1884. 

I  The  Chief  Justice  and  Justices  ^Iac  Arthur  and  Jasces  sittK. 

1.  In  legal  effect  tlie  action  of  an  applicant  or  his  attorney  is  the  same. 

2.  Where  one  of  the  claims  in  an  original  application  was  rejected  u 
reference  to  certain  patents,  and  the  applicant,  by  his  attorney,  orders 
same  to  be  erased,  and  thus  obtains  and  accepts  a  patent  for  the  residu 
his  claims,  there  lias  l>een  no  inadvertence,  accident  or  mistake  within 
meaning  of  the  )>atent  law,  and  the  patentee  is  not  entitled  to  a  rei 
coverinir  the  claim  before  erasetl. 


AppiJCATrox  of  Robert   Hatchman  for  reissue  of  Lett< 
Patent  No.  283,602. 

Mr.  Justice  Mac  Arthur  delivered   the   opinion   of  t^^ 
court. 

This  is  an  appeal  from  the  decision  of  the  Commission^ 
of  PatcMits.     In    his   application  for   a   patent,  Hatchmai^ 
made  several  claims,  all  of  which  were  allowed  except  one,  ^ 
and  that  was  rejected  on  the  ground  that  it  was  too  broad,     ^ 
and  was  met  by  previous  inventions  for  which  patents  had 
issued.     Upon  such  examination  said  claim  was  erased  and 
withdrawn  bv  order  of  his  attornev,  and  he  obtained  and 
accepted  the  original  patent  for  the  other  claims,  dated  Au- 
gust 21,  1883.     The  application  for  reissue  was  made  Octo- 
ber 0,  1883,  for  the  same  claim  which  had  been  examined 
in  granting  the  original  patent   and    rejected,  with  his  ac- 
quiescence, or  that  of  his  attorney,  which  is  the  same  thing 
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in  legal  effect.  Upon  this  state  of  the  record  the  reissue 
was  denied,  on  the  ground  that  the  claim  had  been  can- 
celled by  the  duly  authorized  attorney  of  the  applicant,  and 
that,  having  been  cancelled  and  the  patent  issued  without 
it,  he  is  not  entitled  to  a  reissue  covering  that  identical 
claim.     The  case  is  here  on  appeal  from  that  decision. 

The  sole  question  presented  is  whether,  under  these  cir- 
cumstances, Hatchman  is  entitled  to  a  reissue  to  protect  the 
disallowed  claim  on  the  ground  that  tlie  same  had  been  re- 
jected by  inadvertence,  accident  and  mistake,  and  without 
any  fraudulent  or  deceptive  intention. 

AVe  are  of  opinion  that  on  an  application  for  a  patent, 
"When  one  of  the  claims  presented  is  covered  by  previous  in- 
ventions and  the  patents  therefor  are  reterred  to,  and  the 
Examiner  upon  such  reference  decides  against  such  claim, 
and    the  applicant  thereupon,  by  his  attorney,  orders  the 
same  to  be  erased  and  withdrawn,  and  thus  obtains  and 
accepts  a  patent  for  the  residue  of  his  claims,  he  is .  not 
entitled  to  a  reissued  patent  containing  the  identical  claim 
^hicli  he  has  so  erased  and  withdrawn.     We  also  hold  that 
nndoT  such  circumstances  no  error  has  arisen  by  inadvertence, 
*^ci<i<jnt  or  mistake,  within  the  meaning  of  the  patent  law, 
^l^iol  would  authorize  the  Commissioner  to  entertain  the 
*Pl>lication  for  a  reissue.     We,  therefore,  think  that  the  de- 
JJiSiox  appealed  from  ought  to  be  afBrmed,  and  the  appeal 
^^^^^iesed.     Let  the  proper  order  be  prepared. 
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Louisa  Ulrich  v8,  Charlep  Ulrich  et  al. 

Equity.    No.  8005. 

f  Decided  November  12.  1883. 

I  The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

Plaintiff  filed  his  bill  for  divorce  and  alin>ony.  Slotting  forth  that  the  defend- 
ant was  the  owner  of  a  certain  lot  in  Wasliington,  and  allepn^r  that  it  ws» 
all  the  projierties  he  owned  except  a  small  amount  of  house  furniture :  and 
praying  that  this  real  estate  be  subjectwi  to  her  claim  for  alimony.    Before 
the  filing  of  the  bill  the  defendant  owned  two  sharos  of  stock  in  a  building 
association,   upon  which  the  asscK'iation  had  loaned  him   $214,   taking 
therefor  a  l>ond  whicli  stated  the  amount  loaned  to  be  $1,000.     This  bund 
was  secured  by  a  doc<l  of  trust  ujion  the  real  estate  in  question.     After  the 
filing  of  the  bill  the  defendant  re-laid  this  $214,  but  subsequently  pur- 
chaseil  other  shari»s  upon  which  tlu'  asscx'iation  inado  a  further  loan  or 
advance,  under  the  supi)osition  that  the  lx>nd  and  deed  of  trust  first  given 
secured  future  advances,  and  thai  this  last  lotin  would  be  covereti  by 
them.     Subsequently  to  this  the  court  jiassed  a  decree  granting  $2.5  w 
month  alimony. 

Held.  1st,  That  the  recital  in  the  Ik)iu1  that  the  loan  was  for  $1,000,  ^ 
not  binding,  and  that  the  court  could  hxik  into  the  real  fact  of  the  case 
ascertain  what  amount  was  n»allv  l(»amHl  :  2.  That  the  lK)nd  Imd  no  ret 
euva  on  its  face  to  any  future  transtiction  ;  8.  That  the  second  loan 
entirely  iudejHMident  of  the4ii-st :  4.  Tlmt  the  pbiintiff*8  suit  w^sa/w/ 
dens,  and  c^mrgc<l  all  persons  with  notice  that  the  plaintiff  was  seekini^ 


KubjcH't  the  pro|H'rly  dosrilKHl  to  a  dccnv  for  alimony  ;  that  tlic  defeiuL 
havin«;  |viid  tlic  first  loiiuof  $214,(liscluirg(Ml  the  projiorty  from  the  liei 
the  trust,  and  that  the  subse.iuont  loan  having  Ixmmi  made  ptmien'e 
was  jK>stiK)nc<l  to  the  lion  of  the  pbiintiff  tor  her  alimony.    But  asl)et^ 
tlu'  asstK'iation  and  tlic  defendant  the  Umd  and  deetl  of  trust  were  secu 
for  tlie  subsiM^uent  bum. 

STATKMENT    OF    THE    CASE. 

The  original  bill  in  this  cause  was  filed  January  19, 18  - 
and  the  defendant  Ulrich  was  sninnioned  to  answer  the  fc 
lowing  day.  The  hill  was  for  divorce,  the  custody  of  t:I 
live  infant  children,  and  alimony.  Paragraph  four  of  tfr 
bill  averred:  "That  the  defendant  is  the  owner  in  fee  o  ^ 
the  lot  situate  at  the  northeast  corner  of  8th  and  L  streets, 
in  scjuare  K^IK^  in  said  city  of  Washington;  that  the  same  is 
improved,  and  rents  at  ^25  per  month,  and  is  worth  about 
$2,500.  This  property  was  earned  by  the  joint  labor  of 
both  the  complainant  and  defendant  in  the  first  years  of 
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'their  married  life."  It  further  alleged  that  this  was  the 
only  property  owned  by  the  defendant.  The  second  prayer 
of  the  bill  was:  "That  the  court  may  restrain  the  defendant 
ftom  selling  or  incumbering  the  said  real  estate  until  the 
further  order  of  the  court." 

March  20,  1882,  the  court  decreed  that  defendant  pay  to 
plaintiff  a\imony  pem/ente  lite  at  the  rate  of  $25  per  month, 
^nd  the  defendant  be  restrained  from  collecting  the  rents  until 
further  order. 

June  15,  1882,  a  final  decree  was  passed  dissolving  the 
bond  of  matrimony,  giving  the  custody  of  all  the  children 
^o  the  plaintiff,  and  fixing  alimony  at  $25  per  month,  and 
Authorizing  and  empowering  the  plaintiff  to  collect  the 
rent  of  the  premises  in  question,  and  restraining  and  en- 
joining the  defendant  "from  collecting  or  interfering  in  any 
ttJanner  with  said  rents,  or  in  any  way  disposing  of  said 
property  until  the  further  order  of  the  court." 

May  12,  1882,  a  supplemental  bill  was  filed,  making  the 
W'ashington  Building  and  Savings  Association  No.  4  a 
pftrty.  It  averred  that  defendant  Ulrich,  on  tlie  29th  day 
^^  August,  1879,  made  his  bond  to  the  treasurer  of  said 
association  in  the  sum  of  $1,000,  and  on  the  same  day  the 
defendant,  Ulrich,  and  the  plaintiff,  his  wife,  executed  an 
ordinary  deed  of  trust,  upon  the  property  in  question,  to 
seciixe  the  performance  of  the  conditions  of  the  bond. 

Tlie  bond  was  as  follows: 

'  A^ashington  Building  and  Savings  Association  No.  4. 

*  Know   all   men   bv  these  presents,  that  I,  Chas.   Otto 

^***ich,  of  the  city  of  Washington,  in  the  District  of  Colum- 

^^^y   am  held  and  firmly  bound  unto  Lorenz  Kissner,  treas- 

^^^X'  of  the  Washington  Building  and  Savings  Association 

^^  4,  of  the  city  of  Washington,  in  the  just  and  full    sum 

^^  One  thousand  dollars,  current  money  of  the  United  States, 

^  V>e  paid  unto  the  said  Lorenz  Kissner,  treasurer  as  afore- 

W-vd,  or  to  his  successor  in  office,  for  which  payment,  well 

attd  truly  to  be  made  in  the  manner  following,  I  bind  my- 

scV,  my  heirs,  executors  and  administrators.     Sealed  with 
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my  seal,  and  dated  this  twenty-ninth  day  of  Aug 
thousand  eight  hundred  and  seventy-nine. 

"Whereas,  the  said  Chas.  Otto  Ulrich,  a  stockh 
the  extent  of  five  shares  in  the  said  association 
virtue  of  and  in  accordance  with  the  provisions  of 
stitution  of  the  said  association,  and  the  obligation  i 
thereto,  received  from  the  said  association  the  sun 
thousand  dollars. 

"Now,  if  the  said  Chas.  Otto  Ulrich,  or  his  hein 
tors  or  administrators,  shall  well  and  truly  jiay  or 
be  paid  unto  the  said  Lorenz  Kissner,  treasurer  i 
said,  or  to  his  successor  in  office,  the  sum  of  two  dc 
each  of  his  shares  of  stock  held  by  him,  on  whicl 
has  been  advanced  to  him,  monthlv  and  everv  mon 
mencing  irom  the  date  hereof,  and  continue  to  pay  1 
on  the  second  Monday  of  each  and  every  month  th 
and  also  all  fines  and  forfeitures  which  mav  be 
upon  or  incurred  by  the  said  Chas.  Otto  Ulrich  by  ^ 
the  provisions  of  the  said  constitution,  until  the  clo« 
said  association,  or  return  of  the  money  advanced 
then  this  obligation  to  bo  void,  or  else  to  remain 
force  and  virtue  in  law. 

"C.  Otto  Ul 

The  supplemental  bill  further  averred  that  the  de 
the  above  bond  was  paid  off,  with  tlie  exception  c 
dollars  at  the  time  of  the  filing  of  the  original  b 
uary  19,  1882,  and  that  the  purposes  for  which  t 
and  deed  of  trust  were  given,  had  lH»en  executed;  I 
after  the  filing  of  the  original  bill,  the  association  a 
to  Ulrich  about  the  sum  of  ^ToO,  and  was  seeking 
the  property  resjwnsible  therefor  under  the  bond  a 
of  trust.  The  supplemental  bill  concluded  with  pn 
an  accounting  and  settlement,  and  for  discovery,  inj 
&c.  The  association  answered  through  its  secret 
treasurer.  Whereupon,  on  November  20,  1882,  tli 
was,  by  order  of  the  court,  referred  to  the  auditor 
the  evidence,  and  report:  First.  '*The  amount  of 
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del>±^ne88,  if  any,  that  was  due  from  defendant  Charles 
Otto  Ulrich  to  the  defendant  building  association  at  the 
time  the  original  bill  was  filed,  and  secured  by  the  deed  of 
trust,  mentioned  in  the  supplemental  bill,  upon  the  real 
estate  described  in  these  proceedings."  Secondly.  "The 
amount  the  said  building  association  advanced  to  defendant 
Chctrles  Otto  Ulrich  after  the  filing  of  said  original  bill, 
and  whether  the  same  is  secured  by  the  said  deed  of  trust 
f^s  a  lien  upon  said  real  estate."  And,  thirdly,  "The 
amount  of  the  debt  due  the  said  defendant  building  asso- 
ciation by  defendant  Charles  Otto  Ulrich,  and  secured  by  the 
said  deed  of  trust  as  a  lien  upon  the  said  real  estate  de- 
scribed in  the  supplemental  bill." 

The  auditor  filed  his  report  to  the  efiect  that  there  was 
due  at  the  date  of  filing  the  original  bill  $55. 3*5;  that  the 
amount  advanced  to  Charles  Otto  Ulrich  after  the  filing  of 
the  original  bill  was  $556 ;  and  that  the  balance  due  at  date 
^^  I'eport  was  $447.90,  which  he  reported  as  a  lien  on  the 
Property,  secured  by  the  bond  and  mortgage  mentioned. 

verified    transcript  of  the  accounts,  furnished   by  the 
etary  and  filed  in  the  cause,  showed  that  on  August  29, 
^^TS,  the  association  advanced  to  Ulrich  on  the  bond  $214. 
^  *^^^t  this  amount  was  reduced  by  sundry  payments,  until 
^«*:rch  21,  1882,  when  Ulrich  paid  $160,  wliich  exceeded  the 
^^^<3unt  found  due  by  the  auditor  by  $104.64,  but  on  March 
1882,  the  association  advanced  $556,  thereby  bringing 
ich  again  into  its  debt  in  the  sum  of  $441.36,  which,  by 
*^  ^   accumulation  of  interest,  became  $447.90. 

i^anuary  6, 1883,  the  complainant  filed  the  following  excep- 

,^        *8  to  the  auditor's  report.     (1.)  That  the  auditor  erred  in 

^^iding  that  the  deed  of  trust  was  a  security  for  future  ad- 


^•^ices.     (2.)  The  auditor  erred  in  not  reporting  the  extin- 

^^^ishment  of  the  debt  due  at  that  time  by  defendant  Ulrich  to 

association,  by  the  payment  of  $160,  mentioned  inSched- 

"C,"  the  same  having  been  made  March  21, 1882,  as  appears 

mthe  transcript  filed  in  this  cause  of  the  accounts  between 

^^^'fendant  Ulrich  and  the  association,  at  which  time  Ulrich 

8  indebted  to  the  association  in  the  sum  of  $51.90,  as  per 
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Schedule  "C."     The  said  payment  of  $160  not  only  paid 
the  indebtedness  then  due  under  the  bond  and  deed  of  tri 
but  brought  the  association  in  their  accounts,  indebted 
defendant  Ulrich  in  the  sum  of  $108.10.     By  reason  of  t^ 
the  auditor  erred  in  not  finding  the  deed  of  tTUBt/unchis  c^ 
cto,  the  debt  thereunder  being  fully  paid.     (3.)  The  audi" 
erred   in   treating   the   new  loan  of  $556,  made  March 
1882,  two  days  after   the  payment  of  the  $160  mention 
and  the  consequent  extinguishment  of  all  indebtedness 
the  part  of  Ulrich  to  the  association,  that  was  then  c 
under  the  bond,  and  secured  by  the  deed  of  trust,  as  a  ci 
tinuance  of  the  original  loan  of  $214.     Although  the 
recites  an  indebtedness  of  $1,000,  the  actual  indebtedn 
was  $214,  and  although  the  bond  recites  that  Ulrich  was  i 
owner  of  five  shares  of  stock,  he  was  the   actual  owner 
but  two  shares,  and  this  indebtedness  having  been  fully 
tinguished  by  the  payment  of  the  said  sum  of  $160,  Ma* 
21,  1882,  the  bond  or  obligation,  by  its  very  terms,  beca. 
void;  and,  (4.)  The  auditor  erred  in   holding  the  origi 
bill  not  to  be  Us  pendens,  and  in   further  holding  that 
suj)po8ed  lien  the  association  may  have  on  said  real  este^fc-^  ^» 
bv  the  deed  of  trust   to    secure    monev  advanced  to  Ulr 
after  tlie  filing  of  the  original  bill,  can  be   asserted    th< 
under  so  as  to  disturb  the    final  decree  of  the  court  pas 
June  ir>,  1882. 

The  indebtedness  now  due  to  the  association  is  for  mor 
wholly  advanced  to  Ulrich  after   the  filing  of  the    origi 
bill,  and  the  security  <^iven  upon  the  real  estate  is  suboi 
nate  to  the  final   decree  of  the    court,  which   gives   to 
plaintiff  the  rents  and  income  thereof,  and  restrains  the 
fendant  Ulricli  from  encumbering,  &c.,  the  same. 

Upon  the  hearing,  these  exceptions  were  overruled,  ta*^'^ 
the  supplemental  bill  dismissed  with  costs,  by  decreet'  ^ 
April  9,  1882,  from  whicli  the  plaintiff  appealed. 


J.  G.  BiGELOw  for  plaintiff. 

Does  the  deed  of  trust  in  question  purport  to  secure  fut 
advances  ?     The  answer  is,  that  it  does  not.     The  deed 


-re 
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trust  18  given  to  secure  the  faithful  performance  of  the  con- 
ditions of  the  bond,  and  contains  the  provision  that  in  case 
of  default  in  that  respect,  the  truFtees  shall  have  the  power 
to  sell,  &c.  The  right  to  sell  under  the  deed  of  trust  de- 
pends exclusively  upon  a  breach  of  the  conditions  of  the 
bond.  The  condition  of  the  bond  is  that  in  case  Ulrich  shall 
pay  two  dollars  on  each  share  of  the  stock  held  by  him,  on 
tcJiichmofieyhasbeen  advanced,  per  month,  until  the  close  of  the 
association,  or  until  he  has  repaid  the  money  advanced 
to  him,  the  bond  is  to  be  void.  There  is  no  provision  in  the 
bond  or  deed  of  trust,  obligating  the  association  to  advance 
any  future  sum  or  sums  to  Ulrich.  Nor  is  there  any  pro- 
vision therein  that  the  bond  may  be  deemed  to  cover  any 
future  sums  the  association  may  advance. 

The  deed  of  trust  and  bond  do  not  contain  a  single  requi- 
site to  make  them  security  for  future  advances.  Jones  on 
Mortgages,  sections  365,  367. 

If  the  condition  of  the  bond  required  Ulrich  to  pay  two 
dollars  monthly  on  each  share  of  stock  owned  by  him,  and 
^n  -which  money  has  been  advanced,  or  that  he  shall  here- 
after own,  and  on  which  money  shall  be  hereafter  advanced, 
then  the  bond  would  fulfil  the  requirements  of  section  367, 
'Tories  on  Mortgages,  and  advances  to  the  extent  of  $1,000 
could  have  been  made  by  the  association  under  the  deed  of 
trust. 

Tie  second  question  is :  Was  the  original  debt  paid  off 

pefoxe  the  second  advance  of  $550?     The  record  shows  that 

^*  "^vas.     ThQ  original  loan,  was  on  two  shares  of  stock  (all 

^h€tt  Ulrich  then  owned)  of  $214,  made  August  29,  1879. 

-'-'^is  indebtedness   was    reduced   by  sundry    payments   to 

^^1-90,  as  per  Schedule   "C,"  Auditor's  Report,  when,  on 

^^i-ch  21,  1882,  Ulrich  paid  to  the  association  $100.     This 

Payment  not  only  extinguished  all  indebtedness  under  the 

7^^d  and  deed  of  trust,  but  actually  brought  the  association 

^^  <lebt  to  Ulrich  in  the  sum  of  $108.     Now,  the  condition 

^*  tile  bond  is,  that  in  case  of  a  "return  of  the  money  ad- 

^'^ced  to  him,"  on  the  shares  of  stock  held  by  him,"  tlien 

^^^is  obligation  to  be  void.     "  There  can  be  no  controversy 
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about  the  fact  of  the  return,  by  Ulrich,  of  all  the  money 
vanced  to  him  by  the  association  under  this  bond  and  d* 
of  trust,  on  March  21,  1882.     The  bond   thereby  beca 
void,  and  the  deed  of  trust  functns  officio. 

The  third  question  is:  "Can  this  bond  and  deed  of  tr'«:a-3* 
be  revived  as  against  the  plaintifi  by  the  act  of  defendam:::*-  '^ 
Ulrich,  and  the  building  association,  whereby,  on  March 
1882,  two  days  thereafter,  the  association  advance  to  Ulr 
the  sum  of  $556  ?     Barring  the  item  of  interest  (which  ma 
apparent  discrepancies  in  small  sums),  this  advance  bri 
Ulrich  again  into  debt  to  the  association   $556-$108.1(^ 
$447.90,  which  the  auditor  finds  due  and  secured  by  the  d^ 
of  trust  and  bond.     There   is  no  theory  upon  which  t 
finding  can  be  maintained,  except  of  redelivery  of  these 
struments. 

The  original  debt  had  all  been  paid,  and  the  bond  by 
very  terms  had  become  void,  and  the  deed  of  trust  func 
officio.     The   only  way  in  which   they  can   again  acqu 
validity  is  upon  the  theory  they  were  redelivered  by 
husband,  and  pledged  for  security  for  this  new  loan,  or 
the  balance  of  it  after  deducting  the  indebtedness  of  the 
sociation  to  Ulrich.     Under  the  circumstances  of  this 
and  considering  the  situation  of  the  parties,  no  one 
seriously  maintain  this  could  be  done  so  as  to  disturb 
finaldecreeallowingalimouytotheplaintiff  out  ofthe  real 
tate  in  question.     2  Jones  on  Mortgages,  sections  947  and  9 

The  only  remaining  question  is:  Was  the  original  biL 
lis  pendens  f  The  original  bill  was  filed  January  19,  18 
and  subpoena  to  answer  was  served  on  the  following  d 
It  was  for  divorce  a  vinculo  matrimonii,  the  custody  of  th — 
five  infant  children,  and  alimony.  We  have  only  to  c 
sider  it  here  as  a  suit  for  alimony,  and  to  inquire  whet 
the  doctrine  of  lis  pendens  applies  to  this  particular  case. 

No  principle  of  the  law  is  recognized  in  a  greater  mu 
tude  of  cases  than  the  rule  of  lis  paidens.  The  reasons 
it  are  given  by  Justice  Story.     1  Story,  sections  405  and  4 

The  lis  pendens  hQg\n^  with  serving  of  the  subpoena. 
Jones  on  Mortgages,  section  1411. 
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The  doctrine  of  Us  pendens  is  elaborately  considered  by 
Chancellor  Kent  in  Murray  vs.  Ballon,  1  John.  Ch.,  566. 

But  no  one  denies  the  doctrine  or  principle  of  lis  pendens 
generally.  The  question  is :  Does  it  apply  to  this  suit  for 
alimony?  It  was  conceded  by  plaintiff's  counsel  in  the 
court  below,  and  it  is  conceded  here,  that  Us  pendens  does 
not  apply  generally  to  suits  for  alimony ;  that  is,  it  does 
not  apply  to  such  suits  where  the  plaintiff  seeks  to  have  the 
estate  generally  of  the  defendant  subjected  to  the  claim  for 
alimony.  There  could  be  no  reason  for  the  application  of 
the  doctrine  of  Us  pendens  in  such  a  suit  for  alimony.  But 
designedly  the  plaintiff's  suit  is  distinguished  from  the 
ordinary  suit  for  alimony,  in  this,  that  she  seeks  by  her  bill 
to  subject  this  particular  piece  of  property  to  her  claim  for 
alimony.  No  one  can  read  the  bill  and  mistake  its  object 
in  this  respect.  The  property  is  described  with  sufficient 
certainty  to  acquaint  any  one  of  its  location  and  character. 
It  is  averred  in  the  bill  that  it  is  the  only  property  the  de* 
fendant  owns,  out  of  which  alimony  can  be  paid.  In  the 
prayers  it  is  prayed  that  the  defendant  be  restrained  and 
enjoined  from  encumbering,  selling  or  conAneying  away  the 
described  property.  The  plaintiff  prosecuted  her  suit  dili- 
gently, and  as  soon  as  the  rules  of  the  court  would  permit, 
obtained,  on  March  30, 1882,  the  restraining  order  as  prayed. 

It  was  argued  in  the  court  below  that  these  averments  in 
the  bill,  and  this  prayer,  distinguished  this  case  from  ordi- 
nary suits  for  alimony,  in  which  the  property  generally  of 
the  defendant  is  sought  to  be  subjected  to  the  claim,  and 
brought  it  under  the  application  of  the  doctrine  and  principle 
of  lis  penden4i,  but  no  authority  could  be  cit«d  in  support  of 
the  position.  This  precise  question,  however,  has  recently 
been  before,  and  determined  by  the  Supreme  Court  of  North 
Carolina,  in  the  case  of  Daniel  vs,  Hodges,  15  Reporter,  584. 
Justice  Ashe  delivered  the  following  opinion:  "The  de- 
fendant contends  that  the  conveyances  from  her  husband, 
Joseph  Hodges,  to  W.  W.  Hall,  and  from  Hall  to  the  plain- 
tiff, having  been  made  while  her  action  for  alimony  was 
pending,  and  especially  after  the  order  of  the  Superior 
38 
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Court,  assigning   her   the    lot   in  question,  were   broug —         ht 
within  the  priqciples  involved  in  the  law  o{  lis  pendens. 

"  The  rule  of  lis  pendens  is  a  principle  founded,  not  so 

much  upon  the  doctrine  of  notice,  as  in  the  motives  of  pub 
policy.     Hence,  it  is  held  as  a  general  principle,  that  eve 
one  is  presumed  to  be  attentive  to  what  passes  in  the  cou 
of  justice  in  the  Stute  where   he  resides,  and  that  he  w 
purchases  during  the  pendency  of  a  suit,  the  property 
litigation  tlierein,  is  bound  by  the  decree  or  judgment  th_ 
may  be  rendered  against  a  party  to  that  action  from  wh 
he  derives  title ;  and  this,  whether  he  purchased  for  a  va 
able    consideration    and    without   any  express   or   impli 
notice  in  point  of  fact.     (1  Story  on  Eq.  Jur.,  §§  405,  40 
But  in  order  to  give  effect  to  these   principles,  two  thin 
are   said  to  be  indispensable.     First:  That   the    litigati 
should  be  about  some  specific  thing  which  must  be   nee 
sarilv  aff*ected  bv  the  termination  of  the  suit;  and  second 
that  the  specific  property  must  be  so  pointed  out  by  the  p 
ceedings  as  to  warn  the  whole  world  that  they  meddle  wi 
it  at  their  peril.     Freeman  on  Judgments,  196;  Greene 
Slayter,  4  John.  Ch.,  38. 

"  Under  the  application  of  these  principles  it  has  be 
held,  by  an  almost  invariable  uniformity  in  the  decisio 
upon  the  subject,  tliat  the  rule  of  lis  pendens  does  not  appLj 
to  proceedings  for  alimony,  for  the  reason  that  such  a  sui 
is  in  personam,  and  does  not  apply  to  any  specific  part  of  the 
personal  or  real  estate  of  the  husband.     The  judgment  ob- 
tained in  such  a  ]>roceeding,  says  Judge  Story,  constitutes 
a  lien  ui>on  the  defendant's  property  from  the  time  of  the 
docketing,  but  does  not  constitute  a  lis  pendens  any  more 
than  any  other  sufficient  cause  for  action.     1  Story  on  Eq. 
Jur.,  §190. 

"In  Almond  vs.  Almond,  4  Rand.,  662,  the  same  doctrine 
is  announced.  It  is  tliere  held  that  the  claim  of  the  wife 
lor  alimony  is  a  personal  claim  on  the  husband,  and  that 
she  has  no  lien  on  any  specific  property  without  an  agree- 
ment; and  to  the  same  eff*ect  is  Brightman  vs.  Brightman, 
1  R.  J.,  112.     It  must  be  admitted  that  these  decisions  are 
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:  vrported  by  sound  reason  and  good  policy,  for  as  the  prayer 
of  the  petition  for  alimony,  according  to  the  formula,  is  to 
have  such  reasonable  subsistence  secured  to  her  out  of  the 
estate  of  her  husband  as  may  be  deemed  just  and  proper  by 
the  court,  the  application  of  the  rule  of  lis  pendens,  in  such 
a  case,  would  lock  up  the  entire  estate  of  the  defendant,  for 
the  alimony  would  attach  to  every  part  of  the  real  and  per- 
sonal property  the  husband  had  at  the  time  of  filing  the 
petition.  Such,  we  understand,  is  the  generally  received 
doctrine  in  regard  to  the  exclusion  of  the  application  of  lis 
pendens  in  proceedings  for  alimony. 

"But  the  particular  circumstances  of  the  case  before  us, 
in  our  opinion,  constitute  an  exce])tional  case.  While  the 
prayer  of  the  petition  for  alimony  is  in  the  usual  form,  it  is 
stated  in  the  petition  that  the  lot  in  question  was  the  only 
property  in  the  State  owned  by  the  husband,  and  was  the 
only  property  out  ot  which  alimony  could  be  granted,  and 
it  was  specifically  described  with  such  particularity  that 
every  person  reading  the  petition  could  learn  thereby  what 
property  it  was  she  sought  to  have  made  subservient  to  her 
claim.  And,  although  the  prayer  of  her  petition  was  in  the 
usual  general  form,  it  was  as  evident  that  she  was  seeking 
to  subject  the  lot  in  question  to  her  claim  for  alimony,  as  if 
she  had  specially  prayed  that  it  might  be  assigned  to  her." 

It  will  be  readily  seen  that  this  case  meets  all  the  neces- 
sities of  the  one  under  consideration  with  respect  to  the 
question  of  the  application  of  the  rule  of  lis  j^^ftdejis.  In- 
deed, so  far  as  the  question  of  the  application  of  this  rule  is 
concerned,  the  facts  and  circumstances  of  the  two  cases  are 
strikingly  alike.  The  very  identical  grounds  on  which 
Justice  Ashe  holds  the  rule  of  lis  pendens  applicable  to  this 
North  Carolina  case,  exist  in  the  present  case  in  their  en- 
tirity. 

It  is  submitted  that  the  law  as  laid  down  by  the  Supreme 
Court  of  North  Carolina  is  sound,  and  is  conclusive  of  the 
case  under  consideration. 

John  E.  Norris  and  Chas.  A.  Walter  for  defendants 
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Mr.  Justice  James  delivered  the  opinion  of  the  court. 

On  the  29th  day  of  August,  1879,  the  defendant  Charles 
Ulrich  took  steps  for  effecting  a  loan  from  the  Washington 
Building  Association.  The  papers  were  in  the  usual  form, 
that  is  to  say,  embraced  a  bond  which  was  secured  by  a  deed 
of  trust.     The  bond  was  in  the  following  words: 

"Washington  Building  and  Savings  Association  No.  4. 

"Know  all  men  by  these  presents,  that  I,  Chas.  Otto 
Ulrich,  of  the  city  of  Washington,  in  the  District  of  Colum- 
bia, am  held  and  firmly  bound  unto  Lorenz  Kissner,  treas- 
urer of  the  Washington  Building  and  Savings  Association 
No  4,  of  the  city  of  Washington,  in  the  just  and  full  sum 
of  one  thousand  dollars,  current  money  of  the  United  States, 
to  be  paid  unto  the  said  Lorenz  Kissner,  treasurer  as  afore- 
said, or  to  his  successor  in  office,  for  which  payment,  well 
and  truly  to  be  made  in  the  manner  following,  I  bind  my- 
self, my  heirs,  executors  and  administrators.  Sealed  with 
my  seal,  and  dated  this  twenty-ninth  day  of  August,  one 
thousand  eight  hundred  and  seventy-nine. 

"Whereas,  the  said  Chas.  Otto  Ulrich,  a  stockholder  to 
the  extent  of  five  shares  in  the  said  association,  has,  by 
virtue  of  and  in  accordance  with  the  provisions  of  the  con- 
stitution of  the  said  association,  and  the  obligation  attached 
tliereto,  received  from  the  said  association  the  sum  of  one 
thousand  dollars. 

"Now,  if  the  said  Chas.  Otto  Ulrich,  or  his  heirs,  execu- 
tors or  administrators,  shall  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  Lorenz  Kissner,  treasurer  as  afore- 
said, or  to  liis  successor  in  office,  the  sum  of  two  dollars  on 
each  of  his  shares  of  stock  held  by  him,  on  which  money 
has  been  advanced  to  him,  monthly  and  every  month,  com- 
mencing from  the  date  hereof,  and  continue  to  pay  the  same 
on  the  second  Monday  of  each  and  every  month  thereafter, 
and  also  all    fines   and   forfeitures  which  may  be  imposed 
upon  or  incurred  by  the  said  Chas.  Otto  Ulrich  by  virtue  of 
the  provisions  of  the  said  constitution,  until  the  close  of  the 
said  association,  or  return  of  the  money  advanced  to  him. 
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then   this   obligation  to  be_vQid,  or  else  to   remain   in  full 
force  and  virtue  in  law. 

"C.  Otto  Ulrich." 


The  condition  of  this  bond^  which,  as  has  been  stated, 
was  secured  by  a  deed  of  trust,  was  to  pay  two  dollars  a 
month  on  each  share  of  stock  held  by  Ulrich.  Afterwards, 
on  the  19th  of  January,  1882,  the  plaintiff,  Louisa  Ulrich, 
tiled  her  petition  for  divorce,  setting  forth  that  the  defend- 
ant, Charles  Ulrich,  was  the  owner  of  a  certain  lot  in 
Washington,  and  alleging  that  it  was  all  the  property  he 
owned,  except  a  small  amount  of  household  furniture,  and 
asking,  first,  a  divorce  and  then  alimony,  praying  meantime 
for  alimony  pendente  lite. 

It  appears  that  before  the  filing  of  the  bill  the  building 
association  had,  as  a  matter  of  fact,  loaned  to  Charles  Ulrich 
not  $214,  but  $1,000,  and  that  he  was,  as  a  matter  of  fact,  the 
owner  of  two  shares,  not  of  five,  and  that  the  $214  were 
loaned  upon  these  two  shares.  After  the  filing  of  the  peti- 
tion for  divorce  and  for  alimony,  setting  forth  that  this  was 
the  only  real  estate  that  the  defendant  possessed,  Ulrich 
purchased  other  shares,  having  first  surrendered  one  of  his 
two,  and  then  he  afterwards  purchased  four  other  shares, 
and  upon  these  shares  the  association  made  another  advance 
to  him. 

The  questions  are,  first,  whether  the  lending  of  the  $214 
on  the  two  shares  and  the  subsequent  advances  on  the  four 
shares  were  one  transaction,  and  intended  to  be  so  bv  the 
instruments  executed.  And,  next,  if  they  were  separate 
and  independent  transactions,  whether  the  petition  for 
divorce  and  alimony  setting  forth  that  this  was  the  only 
property  which  the  defendant  owned,  was  such  a  lis  pendens 
as  to  charge  all  persons  purchasing  this  real  estate,  or  loan- 
ing money  upon  it,  with  notice  that  the  complainant  was 
seeking  to  subject  it  to  her  alimony. 

We  are  of  opinion  that  the  two  transactions  were  en- 
tirely independent.  By  the  constitution  of  this  association 
all  loans  were  made  upon  the  stock  and  secured  by  real 
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estate.  The  repayment  of  the  loan  was  regulated  by  the 
amount  of  stock  which  the  stockholder  owned.  If  this  repay- 
ment was  to  be  accomplished  in  the  manner  usual  with  these 
associations,  namely,  by  the  payment  of  so  much  each  month 
upon  the  stock,  then  the  measure  of  payment  was  ascertained 
and  the  fact  established  that  the  loan  had  distinct  relation 
to  the  stock  that  the  party  owned  at  the  time.  So  this  first 
loan  of  $214,  payable  by  paying  monthly  two  dollars  on  each 
of  two  shares  of  stock,  had  distinct  reference  to  the  two 
shares  which  Ulrich  owned.  He  did  not,  at  that  time,  have 
more  than  these  two  shares.  So  that  if  he  should  wish  to 
borrow  more  money  he  would  have  to  acquire  other  shares, 
thus  making  any  further  loan,  a  loan  made  in  respect  of 
those  shares  yet  to  be  acquired. 

It  was  claimed,  however,  that  this  bond  was  prospective; 
that  whatever  loans  the  association  might  yet  make  were 
to  be  covered  by  it.  There  is  no  doubt  that  the  bonds  given 
to  these  building  associations  are  usually  framed  in  that 
way,  but  this  bond  is  not.  It  sets  forth  an  existing  debt, 
but  misstates  the  amount,  so  that  on  the  face  of  the  bond 
it  would  appear  as  if  Ulrich  had  received  the  thousand  dol- 
lars. The  recitals  in  these  bonds,  however,  are  not  binding. 
We  can  look  into  the  real  facts  of  the  case,  as  we  have  done, 
and  we  find  that  Ulrich  had   not   received   any  such  sum, 

and  that  the  bond  has  no  reference  on  its  face  to  any  future 
transaction.  ♦ 

If,  then,  this  petition  for  the  allowance  of  alimony  can 
be  treated  as  a  suit  relating  to  this  property,  it  would  follow 
that  the  building  association  had  no  right  to  enter  into  new 
and  independent  transactions,  and  make  a  new  loan  upon 
the  security  of  it  in  disregard  of  the  j)ending  suit  brought 
to  subject  that  property  to  the  payment  of  alimony.    It  ifl 
claimed  that  a  suit  for  alimony,  although  it  described  thii 
property,  was  only  a  suit  in  personam.     If  it  were  so,  of 
course  the  doctrine  of  lis  pendens  would  be  inapplicable. 

The  case  of  Daniel  vs,  Hodges,  15  Keporter,  534,  decided 
by  the  Supreme  Court  of  North  Carolina,  was  a  decision  upon 
a  similar  question.     In  that  case  the  petitioner  set  forth  that 
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the  property  described  was  the  only  property  that  the  defend- 
^Bt  possessed,  and  the  court  held  that  it  was  necessarily  a 
s'lit  to  subject  that  property  to  her  alimony,  and  might  be 
pleaded  as  lis  pendens,  so  that  any  transactions  by  strangers 
'Elating  to  that  property  were  made  w^ith  full  notice  of  the 
^uit  pending  in  relation  to  it,  and  must  be  postponed  to 
he   rights  acquired  thereunder. 

A^e  have  carefully  considered  this  North  Carolina  case^ 
'ecause  we  understand  it  to  have  been  the  only  one  in  point 
^Kich  counsel  were  able  to  find,  and  we  are  of  opinion  that 
he  reasons  applicable  to  that  case  as  a  Us  pendens  apply  here 
ally.  The  complainant's  suit,  besides  being  a  suit  for 
ivorce,  was  a  suit  to  subject  this  very  property  to  her  ali- 
lony.  It  could  not  have  referred  to  any  other  property, 
ecause  she  stated  that  this  was  all  the  property  the  defend- 
nt  had.  We  must,  therefore,  regard  this  suit  as  lis  pendens 
1  respect  of  this  property. 

The  case  then  is,  that  after  $214  had  been  loaned  to  the 
efendant  Ulrich  upon  this  property,  the  complainant 
rought  a  suit  for  divorce  and  alimony,  and  prayed  that 
hia  property  should  be  subjected  to  that  claim.  With 
lotice  of  that  suit,  the  building  association  proceeded  to 
end  Ulrich  more  money,  upon  the  security  of  the  property. 
P'wo  days  before  the  new  loan  was  made,  the  association  re- 
ceived from  Ulrich  $160,  while  there  was  due  to  it  only  $52 
and  some  cents  of  the  original  loan.  So  that  before  the  as- 
sociation made  the  new  loan,  the  old  one  had  been  ex- 
^ii^gmshed,  and  an  over  payment  of  $108  made. 

So  far,  therefore,  as  the  complainant  was  concerned,  this 
bond  which  gave  a  prior  lien  for  an  existing  debt,  and  only 
^^1"  an  existing  debt,  had  performed  its  function,  and  any  de- 
'^^e  that  might  afterwards  be  made,  allowing  her  alimony, 
^ould  give  her  a  first  lien  upon  the  property.  There  was 
^^h  a  decree  fixing  her  alimony  at  $25  a  month.  The 
^^d  and  the  deed  of  trust  no  longer  interposed  any  lien 
head  of  her.  So  that  so  far  as  she  was  concerned  (but  only 
^  '''^r  as  she  was  concerned),  they  were  satisfied. 

^tit  as  between  Ulrich  and  the  building  association,  we 
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are  of  opinion  that  although  the  thousand  dollars  had 
yet  been  advanced,  but  only  $214  of  it,  yet  ii  it  was  um 
stood  that  the  |214  was  a  part  of  the  thousand  dollars  1 
and  Ulrich  accepted  it  as  a  part,  the  whole  loan  would  st 
secured  by  this  bond  and  the  deed  of  trust,  so  far  as  he 
competent  to  make  it,  and  continued  to  support  a  lien 
this  property  as  against  him.  The  result  is  that  the  co  .«i- 
plainant  has  a  prior  lien  for  her  alimony,  and  after  tfc:B.at 
comes  the  lien  of  the  building  association.  The  alimonj^  is 
itself  subject  to  the  control  of  the  court,  to  be  reduced  a  xid 
possibly  increased.  Her  lien,  therefore,  is  for  her  alimo  'Kiy 
— not  for  $25  a  month — but  for  her  alimony,  which  is  n^^D^ 
$25  a  month,  and  the  lien  of  the  association  on  this  propex"  ty 
for  their  loan,  is  postponed  to  this  claim. 

The  decree  of  the  court  below  is  reversed,  and  coun  isel 
will  prepare  a  decree  in  accordance  with  this  opinion.* 

*Ulricu  vs,  Ulrich. — The  following  was  the  decree  of  the  General  T«5nn 
in  this  case  in  accordance  with  the  alK)ve  opinion  ; 

This  cause  came  on  to  bo  hean!  on  the  record  and  proofs,  in  the  Greii^nJ 
Term,  on  plaintiff's  appeal  from  decree  of  the  Special  Term,  and  w^asarjr"«J 
by  counsel.  WlionMipon,  upon  due  consideration  thereof,  il  is  this  loth  <^J 
of  \oveml>or,  A.  1).  1H83,  sidjudired.  onlered  and  decreed  as  follows  : 

1st.  That  the  decHMMif  the  S|H>cial  Term  of  April  0,  1883,  affirming  the 
auditor's  rojM>rt  and  disniissini?  the  supplemental  bill  with  costs,  be  and  the 
same  is  hen*i>v  roverstH.1. 

2d.  That  the  Iwnd  and  deed  of  trust  datet!  Au^nist  29, 1870,  mentioned 
and  set  forth  in  the  supplomonlal  bill,  do  not  constitute  security  for  future 
advances ;  and  the  orii^inal  indebte<lness  of  $214  thereunder  of  defendant 
Ulrich  to  the  Building  Association  was  fully  paid  and  diicharged  as  to  the 
plaintiff  March  21.  18H2.  ^^ 

'M.  That  the  original  bill  for  divon'C  and  alimony  filed  January  19,  ^^^J^ 
was  a  li.'i  ftfU'i'Hs  with  rt»fercnceto  the  particular  piwe  of  real  estate descri^^^ 
in  the  ploadiuirs,  and  the  final  decree  of  the  Sjx^cial  Term  of  June  15, 1^^^^ 
.•»ubjectinir  (he  si>me  to  plaintiff's  chiim  for  alimony,  constitutes  a  lienth^"*"^ 
on  in  behalf  of  the  plaintiff  paramount  to  the  claim,  under  said  hond^*^ 
deed   of  trust,  of  the  buildinsr  ass<K'iation  for  money  advanced  to  ^^^^yJ^ 
March  22.  1H82,  after  said  l»ill  was  filed  and  service  of  subpoena.    And  ^ 
provisions  of  said  final  docn^e  of  June  15,  1882,  are  hereby  continued  inf<^ 
until  the  further  order  of  the  court.  _ 

4th.  That  defendant,  The  Washinjjrton  liuilding  and  Savings  Associat-^J^i^^, 
No.  4  be  and  the  same  liereby  is  n'straimnl  and  enjoined  from  selling  or   ^^j^ 
temptinjr  to  sell  the  s<vi<l  (described  real  estate  and  premises,  under  the 
bond  and  deed  of  trust  until  the  further  oitler  of  the  court. 

And  it  is  further  onlered.  adjudged  and  decreed  that  the  costs  tol)e  t« 
by  the  clerk,  arisinir  out  of  tlie  supplemental  bill,  be  and  the  same  hjpwr^ 
are  adjud;j:tMl  against  defendants,  Charles  Otto  Ulrich  and  the  said  Buildi 
and  Savings  AssiK'iation,  and  that  the  plaintiff  have  execution  thereof. 
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George  F.  Eider  et  al.  vs,  Charles  White  et  al. 

Equity.    No.  4152. 

f  Decided  Octolier  27,  1884. 

\Ju.<tiecs  Mac  Arthur,  Uaoner  and  James  sittin":. 

-A  court  of  equity  will  not  allow  a  debtor  who  has  conveyed  his  property 
'^th  intent  to  defraud  his  creditors,  to  impugn  his  deed,  or  aid  him  to 
extricate  himself  from  the  eml)arrassment  created  by  his  own  wrong. 

An  executor,  being  a  party  to  a  suit,  is  an  incompetent  witness  to  invali- 
clate  a  contract  made  by  him  personally  with  his  decedent,  and  which  is 
t;he  subject  of  the  suit. 

A  claim  which  has  been  suifered  to  sleep  for  nearly  twenty  years,  with 
no  effort  to  enforce  it,  will  not  be  sustained  by  a  court  of  equity  when,  in 
addition  to  suspicious  circumstances  surrounding  it,  there  is  no  evidence 
Soing  to  satisfactorily  explain  the  delay. 

The  Case  is  stated  in  the  opinion. 

Francis  Miller  for  plaintiffs. 
HiNE  &  Thomas  for  defendants. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  George  F.  Eider,  claiming  in  his 
^'wn  right  and  as  administrator  of  Lucy  Eider,  his  mother, 
in  February,  1875,  against  Charles  White  and  his  wife,  and 
Pearson,  who  was  sued  as  trustee. 

It  alleged  that  on  the  4th  of  September,  1854,  White  and 
^is  wife  executed  a  conveyance  to  Pearson,  as  trustee,  to 
'^cure  the  payment  of  seventeen  notes  which  had  been  given 
*y  White,  payable  to  the  order  of  Eider ;  and  also  of  a  hsA- 
^ce  of  one  thousand  and  ninety-three  dollars  and  seventy- 
^^en  cents,  due  by  Eider  to  Mrs.  Lucy  Eider,  his  mother, 
^  ^  promissory  note  which  he  had  previously  executed  to 
®^  ;  that  default  had  been  made  in  the  payment  of  several 
'  the  individual  notes  which  were  enumerated,  and  par- 
^Ularly  that  this  balance  of  one  thousand  and  ninety-three 
■hilars  and  seventy-seven  cents  was  still  unpaid  to  Mrs. 
^^y  Rider;  and  it  prayed  that  an  account  should  be  taken 
these  different  demands,  and  that  there  should  be  {ore- 
^stire  of  the  deed  of  trust. 

I'liere  were  two  amendments  of  the  bill ;  the  last  in  1879, 
39 
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after  a  large  mass  of  testimony  had  been  taken.  It  appears 
from  the  evidence  that  on  the  30th  of  April,  1851,  Mrs. 
Rider  lent  her  son,  the  complainant,  $2,052.16,  for  which 
she  received  his  note,  payable  thi%e  years  after  date,  and 
secured  by  mortgage  from  George  F.  Rider  to  his  motherof 
two  lots  of  land,  numbered  twenty  and  twenty-one,  in  square 
D,  South  Washington,  then  occupied  as  an  iron  foundry  by 
George  F.  Rider  and  Charles  White,  who  were  brothers-in- 
law.  In  1854  the  partners  agreed  to  dissolve  their  busi- 
ness relations,  and  Rider  sold  out  to  White  his  interest  in 
the  foundry  and  these  lots,  for  a  large  sum  of  money.  The 
seventeen  promissory  notes  were  given  to  secure  the  pay- 
ment of  part  of  the  purchase  money,  and,  as  a  further  con- 
sideration. White  assumed  the  payment  of  this  one  thous- 
and and  ninety-three  dollars  and  seventy-seven  cents  to  Mrs, 
Rider,  and  to  secure  all  this  indebtedness.  White  executed 
this  deed  of  trust  to  Pearson  of  the  lots  which  had  been 
previously  conveyed  to  him  by  Rider. 

The   first   defence   set  up  by  White   was  that  he  owed 
nothing  whatever  on  the  seventeen  individual  notes  given 
on  account  of  the  purchase ;  and  among  other  evidences  ot 
this,  he  alleged  that  in  1865  the  question  of  this  indebted* 
ness  had  been  submitted  to  the  arbitration  of  Messrs.  Mat- 
tingly  and  Wood,  with   power  to  call   in  a  third  person  i 
that  Mr.  Bradley  had  been  called  in  as  umpire ;  and  the  r^"^ 
suit  of  that  investigation  disclosed,  that  so  far  from  Whit^ 
being  in  debt  to  Rider,  the  reverse  was  found  to  be  the  case 
that  thereupon  Rider  undertook  to  revoke  the  authority  cr- 
Mattingly,  the  referee  selected  by  him;  but  the  remaining 
referee  returned  as  his  judgment,  that  the  indebtednesses' 
Rider  to  White  amounted  to  several  thousand  dollars.    Thi  * 
part  of  the  claim,  after   all   the   proof  came  in,  was  abam-^ 
doned  by  the  complainant  Rider,  and  the  only  question  cod»- 
tested  in  the  court  below,  and  now  before  us,  relates  totL^ 
responsibility  of  White  on  the  Lucy  Rider  note. 

With  respect  to  tins  claim,  the  defence  interposed  l^IZ 
White  was,  that  he  had  been  entirely  exonerated  from  i 
payment  in  1855  under  what  he  called  a  "family  arran 
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naent"  between  himself  and  his  brother-in-law.     White  in- 

sisted  that  Mrs.  Lucy  Rider,  as  executrix  of  her  husband, 

*"©  father  of  Mrs.  White,  was  chargeable  with  considerable 

sums,  and  had  paid  nothing  to  her  daughter,  Mrs.  White, 

on  account  of  her  distributive  share;  and  that  George  F. 

Rider,  who  had  received  all   the  moneys  of  the  estate,  as 

ftgentof  his  mother,  was  really  accountable  for  the  payment 

of  Mrs.  White's  share,  and  for  that  reason  he  agreed  to  reas- 

sutne  the  payment  of  the  balance  of  the  note  and  release 

W'hite  from  all  further  responsibility  on  account  of  that 

del>t.    And  he  further  insisted  that,  after  Rider  had  again, 

by  that  arrangement,  assumed  the  payment  of  this  balance, 

the  debt  itself  had  been  paid  by  Rider,  and  was  wholly  re- 

leajsed  and  extinguished.     He,  also,  as  a  further  defence, 

relied  upon  the  staleness  of  the  claim. 

-A  large  amount  of  testimony  was  taken,  which  we  have 
gone  through  with  the  greater  care,  for  the  reason  that  the 
sum  involved  is  below  the  amount  necessary  to  justify  an 
appeal  elsewhere. 

We  find  in  proof,  laying  aside  all  questions  as  to  the 
ladividual  notes,  that,  after  White  had,  in  September,  1854, 
^gi'eed  to  pay  this  balance^  the  complainant,  George  F. 
^ider,  on  the  13tli  of  February,  1855,  executed  a  deed  of 
•'^st  on  another  portion  of  his  own  property  (lot  15,  square 
^)>  to  Hamilton,  as  trustee,  to  secure  the  payment  of  this 
^^te  to  his  mother.     Afterwards,  Mrs.  Rider  died,  and  by 
xier  \(riii  George  F.  Rider  was  made  one  of  the  two  executors, 
'^^d  he  was  the  only  one  who  qualified.     In  1866,  a  convey- 
*iice  was  executed  by  Hamilton,  the  trustee,  in  which  Rider 
Jellied,  as  executor  of  Mrs.  Rider,  releasing  this  deed  of 
y^^t  from  George  F.  Rider  to  Hamilton.     And  White  in- 
8^8ted  that  not  only  was  this  balance  discharged  as  to  him 
^^Q.er  this  family  arrangement,  by  whicli  he  was  released 
^oxja  further  responsibility,  and  George  F.  Rider  reassumed 
^te  payment,  but,  according  to  George  F.  Rider's  own  decla- 
^tion^  made  in  the  deed  of   release,  the  deed  of  trust  to 
fla^nilton,  by  which  he  promised  anew  to  pay  it,  was  dis- 
charged." 
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The  reply  to  tliis,  made  by  Rider,  is  two-fold.     First,  hi 


positively  denied  that  there  was  any  such  family  arrange 

raent.     He  further  insisted  that,  although  he  did,  in  1855^,. 
execute  a  conveyance  by  which  he  apparently  reassumed  the^ 
responsibility  for  the  debt,  yet  that  this  was  merely  done  bj — ■ 
him  to  prevent,  hinder  and  delay  a  man  named   Morsell»- 
who  claimed  to  be  his  creditor,  from  recovering  money  whic 
he  did  not  believe  he  justly  owed;  and  that  the  subscquen 
release,  executed  by  him  as  executor,  was  made  on  the  sanK 
consideration,  and  as  part  of  the  same  device. 

Such  a  defence,  as  a  matter  of  course,  is  not  to  be  toleratet 
by  a  court  of  equity.     It  would  be  a  new  departure,  indee 
if  the  judges  of  a  court  of  conscience  were  to  consent  to  d 
hold  the  hands  of  a  debtor  who,  in  order  to  cheat  his  er 
itors,  had  covered  up  his  property ;  and  who  after  this  pa 
of  his  scheme  of  fraud  has  proved  successful,  finds  himse  ^ 
embarrassed  by  the  existence  of  his  fraudulent  deed,  aiiftcS 
asks  the  court  to  extricate  him  from  the  consequences  of  liis 
wrongful  act.     If  such  a  man  should  file  a  bill  asking    to 
have  the  deed  set  aside,  the  court  would  leave  him  to  lie  in 
the  bed  he  had  made  for  himself,  and  would  refuse  its  aid. 
We  do  so  here.     Such  a  defence  cannot  be  allowed  to  im- 
pugn his  own  deliberate  formal  act. 

Again,  we  think  tlie  objection  is  well  taken,  that  Rider 
himself  is  not  a  competent  witness  to  invalidate  the  contract 
under  seal  made  by  him  with  his  decedent,  by  which  he 
bound  liimself  to  pay  her  this  debt.  Mrs.  Rider  is  dead, 
and  the  surviving  party  to  that  contract  cannot  be  heard  to 
impugn  it.  Especially  should  this  be  so  where,  as  in  this 
case,  the  executor  is  a  i)arty,  and  is  testifying  in  his  owe 
behalf,  and  on  his  own  offer,  to  get  clear  of  a  claim  against 
himself  personally.  And  if  Rider's  testimony  upon  this 
point  be  rejected,  there  remains  no  evidence  to  sustain  his 
contention  in  the  case. 

To  show  that  White  never  supposed  that  he  was  discharged 
bv  the  execution  of  the  deed  to  Hamilton,  Rider  asserts  that 
after  he  had  executed  the  deed  to  Hamilton,  namely,  on  the 
2d  of  March,  1855,  White  paid  two  hundred  dollars  on  the 
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Rider  note ;  and  he  produced  the  note  in  court,  on 
which  is  written :  "  March  2,  1855.  Received  on  the  within 
xkiytG  $200."  This  endorsement  is  not  signed,  but  it  isadmit- 
tod  "by  White  to  be  in  his  handwriting.  The  previous 
endorsement  of  a  payment  is  signed  by  Mrs.  Rider  herself, 
and   tested  by  a  witness. 

e  further  averred  that  at  the  time  tliis  payment  was 
.e,  or  shortly  afterwards,  a  letter  was  written  for  Mr. 
Wtiite,  by  his  clerk,  and  signed  l)y  the  clerk  in  his  behalf, 
to    ^Mrs.  Rider,  stating  that  he  enclosed  two  liundred  dol- 
lars   on   account   of  this    note.     That   letter   is   also   pro- 
duced in  the  handwriting  of  the  clerk. 

If  the  only  evidence  of  this  assertion  were  the  testimony 
of  Rider,  offered  in  his  own  behalf,  the  assertion  would  be 
dismissed  without  further  notice.     But  White  admits  that 
he  "believes  the  endorsement  on  the  note  is  in  his  own  hand- 
writing, and  that  the  letter  is  in  the   handwriting  of  the 
clerk.     White  testifies,  in  reply,  that  on  the  2(1  of  March, 
^866,  he  did  pay  Rider  two  hundred  dollars,  but  that  he  did 
not  pay  it  on  account  of  this  note,  and  Rider  did  not  ask  it 
^^    that  account;  that  he  owed  Rider  money  on  account 
of  the  purchase,   at  that  time,  and   Rider  came  to   him 
*na  told  him  he  wanted  to  send   money  to  his  mother  as 
interest  on  this  note,  and  he  accordingly  gave  him  a  check 
w  tlcte  $200  ;  that  Rider  then  asked  him  to  write  the  memo- 
'*na.i^m  on  the  note,  and  he  wrote  it  accordingly,  but  with 
^  Plxrpose  or  thought  of  reassuming  any  responsibility  for 
^  J^cte.     That  as  to  this  letter,  written  by  the  clerk,  who 
*®     qIso  Rider's  clerk,  and  is  now  dead,  he  never  saw  it 
J^til    j|.  ^j^g  produced  before  the  examiner  ;  that  the  clerk 
*^  Ho  authority  to  write  it  for  him,  and  he  denounced  the 
^^^le  affair  as  a  trumped-up  scheme  to  defraud. 

^  fact,  in  apparent  confirmation  of  White's  statement,  is, 

^^^t  in  the  original  bill  filed  in  1875,  by  George  F.  Rider, 

^^^  Complainant  stated,  under  oath,  that  the  whole  ol   this 

^l^Uce  of  one  thousand  and  ninety-three  dollars  and  se  venty- 

efcVeii  cents,  with  interest,  is  then  due.     Tlie  payment  of 

^WU8  two  hundred  dollars  was  not  then  spoken  of ;  for  that 
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credit,  if  then  admitted,  would  have  reduced  the  debt  from 
one  thousand  and  ninety-three  dollars  and  aeventy-seven 
cents  to  eight  hundred  and  odd  dollars.  But  it  was  not 
until  four  years  afterwards,  when  the  last  amended  bill  was 
filed,  that  we  first  hear  one  word  said  about  this  payment 

Lastly,  Dulin,  who,  Rider  asserted,  witnessed  the  payment 
of  the  $200,  was  called  as  a  witness  by  White  (Rider  having 
failed  to  call  him),  and  he  testified  that  he  remembered 
nothing  of  any  such  payment,  and  that  he  never  was  in  the 
house  where  Rider  asserted  the  payment  was  made. 

Upon  the  whole,  we  conclude  that  the  evidence  fails  to 
support  at  all  the  idea  that  this  two  hundred  dollars  was 
paid  on  this  note ;  and,  therefore,  we  conclude  that  the 
defence  set  up  by  White  is  sustained ;  that  this  defendant 
was  absolved  from  further  liability  by  the  family  arrange- 
ment, and  the  whole  responsibility  for  the  note  was  then 
assumed  by  the  deed  of  George  F.  Rider,  and  that  he  after- 
wards released  it  on  the  record.  When  he  comes  in  him- 
self, as  an  executor  to  claim  this  money,  and  is  confronted 
by  his  release,  under  seal,  recorded  and  giving  notice  to  the 
whole  world,  he  must  get  some  other  evidence  than  his  own 
testimony  to  sustain  his  claim. 

Further,  it  appears  that  Lucy  Rider  bequeathed  this  par- 
ticular note  to  a  son  of  George  F.  Rider,  namely,  George  N. 
Rider,  by  a  codicil  to  her  will,  and  therein  she  describes  the 
note,  particularly,  as  being  secured  by  a  deed  of  trust  exe- 
cuted by  George  F.  Ruler,  February  13,  1855,  to  Hamilton, 
and  gives  the  folio  and  liber  in  which  the  deed  of  trust  is 
recorded.  When  Rider  is  asked,  on  cross-examination,  how 
that  information  was  communicated  to  his  mother,  he  admits 
that  he  sent  it  to  her,  with  a  view  to  its  insertion  in  her  will. 

There  is  another  defence,  however,  which  would  be  per- 
fectly satisfactory  to  us,  if  it  stood  alone,  and  which,  when 
taken  in  connection  with  the  state  of  the  proof,  is  conclusive ; 
and  that  is  the  stale ness  of  the  claim.  This  bill  was  filed 
on  the  8th  of  February,  1875.  The  original  note  and  mort- 
gage were  given  April  30,  1851,  by  George  F.  Rider  to  his 
mother.     The  note  was  to  be  paid  in  three  years,  and,  there- 
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J,  became  due  on  the  30th  of  April,  1854,  which  was 
nty  years  and  ten  months  before  the  filing  of  the  bill. 
On.  the  following  September  4,  1854,  White  and  his  wife 
e^c^cuted  the  deed  of  trust  to  Pearson,  which  it  is  attempted 
to  foreclose  in  these  proceedings.  Now,  that  was  twenty 
T8  and  five  months  before  the  filing  of  this  bill.  Sup- 
J,  however,  that  the  $200  was  actually  paid  on  this  note 
"by  l^hite  on  the  2d  of  March,  1855.  Then  that  date  is 
nineteen  years  and  eleven  months  and  six  days  before  the 
filing  of  the  bill — about  twenty-two  days  less  than  twenty 
years.  Although  the  Statute  of  Limitations  is  not  formally 
pleaded,  the  defence  of  laches  and  staleness  is  urged  to  the 
enforcement  of  this  claim.  The  law  on  the  subject  is  very 
'^ell  expounded  by  the  writers,  and  I  cannot  find  a  better 
statement  of  it  than  this,  which  I  read  from  Story's  Equity, 
sec.  1620: 

**  The  statutes  of  limitations,  where  they  are  addressed 

^^  coxirts  of  equity,  as  well  as  to  courts  of  law,  as  they  seem 

5^    l>e  in  all  cases  of  concurrent  jurisdiction  at  law  and 

*   *n    equity  (as,  for  example,  in  the  matters  of  account),  to 

'^'''nicli  they  directly  apply,  seem  equally  obligatory  in  each 

^^^^i^t;.     It  has  been  very  justly  observed  that  in  such  cases 

^^^^i*t;8  of  equity  do  not  act  so  much  in  analogy  to  the  statutes 

^®  irh  obedience  to  them.     In  a  great  variety  of  other  cases, 

P^^i^ts  of  equity  act  upon  the  analogy  of  the  limitations  at 

^^w-.       Thus,  for  example,  if  a  legal  title  would,  in  ejectment, 

^^      V^arred  by  twenty  years'  adverse  possession,  courts  of 

^^it;y  will  act  upon  the  like  limitation,  and  apply  it  to  all 

.     ^^^  of  relief  sought  upon  equitable  titles  or  claims  touch- 

y^S     ireal  estate.     Thus,  for  example,  if  the  mortgagee  has 

^^  in  possession  of  the  mortgaged  estate  for  twenty  years, 

^^tlout  acknowledging  the  existence  of  the  mortgage,  it 

y^  ^^l  be  presumed  that  the  mortgage  is  foreclosed,  and  that 

Isolds  by  an  absolute  title.     If  the  mortgagor  has  been  in 

^  ^^Bession  of  the  mortgaged  estate  for  the  like  space  of  time, 

^^^l^out  acknowledging  the  mortgage  debt,  it  will  be  pre- 

.     ^^ed  to  be  paid.     If  the  judgment  creditor  has  lain  by  for 

^Xity  years  without  any  effort  to  enforce  his  judgment. 
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and  it  has  not  been  acknowledged  by  the  debtor  within  i^li^at 
time,  it  will  be  presumed  to  be  satisfied.     And  in  all  ti^^se 
cases  courts  of  equity  will  act  upon  these  facts  as  a  posi^i  've 
bar  to  relief  in  equity.     But  a  defence,  peculiar  to  courfcia  of 
equity,  is  that  founded  upon  the  mere  lapse  of  time,  and   "fcte 
staleness  of  the  claim,  in  cases  where  no  statute  of  limi**- 
tions  directly  governs  the  case.     In    such    cases,  courts     of 
equity  act  sometimes  by  analogy  to  the  law,  and  sometimes 
act  upon  their  own  inherent  doctrine  of  discouraging,    fcr 
the  peace  of  society,  antiquated  demands,  by  refusing  to    in- 
terfere, where  there   has  been  gross  laches  in  prosecufcimig 
rights,  or  long  and  unreasonable  acquiescence  in  the  asser- 
tion of  adverse  rights." 

The  author  describes  precisely  this  case.     The  mortgag^^r 
was  in  possession  of  this  property  for  a  very  long  period 

without  any  acknowledgment  by  him  of  the  debt.     If     '^^ 
discredit  the  payment  of  the  two  hundred  dollars  on   'tlie 

note,  there  had  been  no  recognition  on  his  part  of  the  cl^l>* 

for  twenty  years  and  five  months  before  this  bill  was  fil^^ 

Supposing,  however,  that  payment  to  be  established  by  tilie/ 

proof  (which  we  have  shown  is  not  the  case)  then  he  watS  '^ 

possession  nineteen  years  six  months  and  eleven  days  firoift 

that  time  without  such  acknowledgment  before  this  bill  '^^^ 

filed.     These  men  were  not  strangers,  living  far  apart  ^*^ 

these   years — they   were    living   side   by   side;   they   w^^ 

brothers-in-law.     Kor  can  this  silence  be  ascribed    to    t^^® 

existence  between  them  of  amicable  relations,  which  tl^^^F 

were  unwilling  to  disturb.     They  had  a  falling  out  in  18^5^j 

and  the  report  of  Hood,  the  referee,  shows  that  in  bad  fi»^*-'^ 

Eider  tried  to  get  the  advantage  of  White.     So  that  n<^  ^^ 

of  these  considerations  avail  to  explain  the  delay. 

The  cases  are  numerous  in  which  courts  of  equity  b^** 
refused  relief  because  of  the  staleness  of  the  claim  and  iJ»^" 
explained  laches,  where  the  delay  to  sue  was  much  less  tb^^' 
twenty  years. 

In  the  case  of  McKnight  vs.  Taylor,  1  Howard,  161,  a  ^^     r, 
was  filed  in  August,  1837,  by  a  trustee,  under  a  deed      ^ 
trust  executed  in  September,  1813,  to  enforce  the  payrc^^^ 
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of  one    of  the  claims  named  therein,  by  a  sale  of  the  prop- 
erty.     The  Supreme  Court,  in  refusing  to  enforce  the  deed, 
^wea  this  language  in  the  opinion  delivered  by  Chief  Justice 
Taney :    «in  relation  to  this  claim,  it  appears  that  nineteen 
years  and  three  months  were  suffered  to  elapse  before  any 
W^ication  was  made  for  the  execution  of  the  trust  by  which 
it  bad  been  secured.     No  reason  is  assigned  for  this  delay, 
lor  is  it  alleged  to  have  been  occasioned  in  any  degree  by 
obstacles  thrown  in  the  way  by  the  appellant.     As  the  rec- 
ord stands,  it  would  seem  to  have  been  the  result  of  mere 
negligence  and  laches.     *     *     *    If,  indeed,  the  suit  had 
heen  postponed  a  few  months  longer,  twenty  years  would 
™ve  expired,  and  in  that  case,  according  to  the  whole  cur- 
i*ent  of  authorities,  the  debts  in  the  schedule  would  all  have 
oeen  presumed  to  be  paid.     But  we  do  not  found  our  judg- 
ment upon   the   presumption   of  payment,   for  it  is   not 
merely  upon  the  presumption  of  payment  or  in  analogy  to 
the  Statute  of  Limitations,  that  a  court  of  chancery  refuse? 
to  lend  its  aid  to  stale  demands.     There  must  be  conscience, 
good  faith  and  reasonable  diligence  to  call  into  action  the 
powers  of  the  court.     In  matters  of  account,  where  they  are 
not  barred  by  the  act  of  limitations,  courts  of  equity  refuse 
*o  interfere  after  a  considerable  lapse  of  time,  from  consid- 
erations of  public  policy,  and  from  the  difficulty  of  doing 
entire  justice,  where  the  original  transactions  have  become 
obscure  by  time,  and  the  evidence  may  be  lost." 

^  in  Wilson  vs.  Hagerstown  Bank,  27  Maryland,  51,  the 
oonrt  held  that  an  equitable  mortgagee  was  barred  by  laches 

in  Waiting  until  1859  to  set  up  a  claim  which  accrued  about 
1851. 

■■^^  Bawkins  vs.  Chapman,  36  Maryland,  101,  the  court,  in 

^*U8itjg  relief  upon  the  same  ground,  says:    "It  fhus  ap- 

*^^''8  that  seventeen  years  elapsed  before  any  attempt  was 

*v     ^  to  execute  the  trust,  and  then  the  bill  was  filed  against 

^  Widow  and  heirs  of  the  purchaser  twelve  or  eighteen 

^Uths  after  his  death,  and  several  years  after  the  pur- 
^Hase." 

-^nd  in  Hall  vs.  Clagett,  48  Maryland,  223,  the  court  dis- 
40 


814  Keder  v.  White. 

missed  a  bill  filed  in  1856  by  a  surviving  partner  against 
the  representatives  of  the  deceased  partner,  who  died  in 
1855,  for  an  account  of  the  copartnership  dealings,  extend- 
ing back  many  years,  and  which  had  been  dissolved  in  1842. 
In  refusing  to  interfere  under  the  circumstances,  the  court 
says :  "  The  repose  of  titles  and  the  security  of  property  are 
mainly  promoted  by  a  full  enforcement  of  the  maxim,  'wjf- 
ilantibus  rum  dormientibvs  jura  svbveniunt.     The  spirit  oi  the 
maxim  ^interest  reipublicce  ut  sit  finis  litiumj  may  be  traced 
to  a  more  remote  period  than  the  Christian  era.     The  lan- 
guage of  the  civilians,  and  of  the  commentators  upon  the 
common  law,  has  been  that  the  dominion  of  things  must 
not  for  a  long  time  remain  uncertain,  so  as  to  disturb  the 
peace  of  society  by  giving  rise  to  innumerable  and  perpet- 
ual litigations." 

"To  prevent  such  evil,  the  indolence  of  those  who  are  di- 
latory in  recovering  their  property  and  claiming  what  is 
due  to  them,  should  be  punished,  and  they  should  impute 
to  themselves  the  punishment."     Angell  on  Lim.,  §  9. 

We  have  no  hesitation,  in  view  of  these  principles  and 
their  application  in  these  and  numerous  other  cases,  in  de- 
claring that  then  bill  was  properly  dismissed  by  tiie  court 
below. 
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Thomas  Henson  bt  al.  vs.  Richard  E.  Hill  kt  al. 

Equity.     No.  6806. 

f  Decided  Oc»tober  27,  1884. 

\  Justices  Mac  Arthur,  Haoner  and  James  sitting. 

Fhe  scrutinj  with  which  courts  of  equity  regard  a  deed  between  parties 
holding  a  confidential  relationship  to  each  other,  proceeds  upon  the  yrin- 
eiple  that  before  and  at  the  time  of  the  conveyance,  the  grantor  holds  such 
a  relation  to  the  grantees  as  to  place  him  in  contemplation  of  law  mentally 
under  his  control  and  domination  ;  and  it  is  important  in  making  out  this 
confidential  relation,  that  it  should  be  shown  to  have  preceded  the  whole 
transaction.  Proof  that  it  was  contemporaneous  with  and  grew  out  of  the 
transaction  itself  is  not  sufilcient. 

The  Case  is  stated  in  the  opinion. 
S.  S.  Henkle  for  plaintiffs. 
T.  F.  Miller  for  defendants. 

Mr.  Justice  James  delivered  the  opinion  of  the  court 

The  bill  in  this  case  states  that  on  the  28th  of  April,  1879, 
3!llen  Jones  died  seized  of  certain  property  in  this  city, 
laving  devised  it  to  the  Israel  Methodist  Church  ;  that  the 
yfill  was  inoperative,  because  it  was  made  within  a  period 
of  thirty  days  before  her  death.  That  on  the  2d  day  of 
January,  1877,  more  than  two  years  before  her  death,  she 
was  induced  and  persuaded  by  the  defendant  Richard  E. 
Hill  to  execute  and  deliver  to  him  a  deed  of  these  lots  for  a 
consideration  of  ten  dollars,  while  the  lots  were  worth 
$1,600  or  |1,700.  That  on  the  same  day.  Hill  and  his  wife 
executed  a  deed  reconveying  to  her,  Ellen  Jones,  a  life  estate. 
The  bill  then  alleges  that  the  deed  was  without  any  con- 
sideration in  money,  property  or  relationship,  and  was  pro- 
cured by  undue  artifice  and  fraud. 

It  is  further  stated  that  Ellen  Jones,  not  long  before  her 
death,  employed  counsel  to  draw  a  bill  in  equity,  with  a 
view  to  having  this  conveyance  nullified ;  that  she  had 
signed  it  ani  sworn  to  it,  but  died  before  it  could  be  filed. 
Then  the  complainants  reiterate  the  charge  as  malde  in  that 
bill,  and  their  charges  so  reiterated  make  these  points: 
That  at  the  time  when  Ellen  Jones  made  this  deed  she 
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was  prostrated  by  a  severe  spell  of  sickness,  and  was 
a  low  and  feeble  state  of  mind  and  body,  and  in  no  conditi 
to  transact  business  at  any  time  with  discretion  and  jud 
ment,  and  that  the  defendant  Hill,  by  artifice  and  fraud,  ai 
by  affecting  to  take  an  unusual  interest  in  her  welfare,  pi 
vailed  upon  her  to  make  a  deed.     That  they  are  inform( 
and  believe,  that  she,  Ellen  Jones,  was  ignorant  ot 
naftire,  effect  and  object  of  the  deed  to  Hill,  and  also  of  th 
conveyance  by  Hill  of  the  life  estate  back  to  her,  and  that  a 
the  time  of  the  execution*  of  these  deeds,  it  was  never  hew 
intention  to  part  with  the  absolute  title  to  her  property. 

The  next  allegation  has  been  assumed  in  the  argument 
as  charging  another  ground  for  relief,  and  it  is  substantial!; 
in  these  words :  That  at  the  time  of  the  execution  of  th 
deed  she,  Ellen  Jones,  was  a  little  behind  in  her  taxes,  anc 
owed  some  otlier  debts,  and  Hill  suggested  and  advised  her*^  '^  ^ 
to  allow  him  to  borrow  for  her  some  $200,  to  be  secured  b; 
a  deed  of  trust,  which  he  succeeded  in  doing,  and  the  dee( 
of  trust  was  })re8ented  to  her  for  execution  on  the  same 
the  others  were  executed,  and  it  was  signed  by  her  when  shi 
was  so  sick  tliat  she  hardly  knew  what  she  was  about.     That^ 
William  Ward  was  made  trustee  in  this  deed  of  trust;  thati^ 
two  hundred  dollars  was  borrowed  and  never  has  been  paid, 
and  is  a  subsisting  lien  upon  the  property.     The  plaintiffs 
infer  and  believe  tliat  the  money  raised  went  into  Hill's 
hands.     He  paid  some  of  the  taxes  and  other  small  debts, 
sent  her  two  loads  of  coal,  some  wood,  and  paid  her  a  small 
proportion  of  the  money,  how  much  is  not  known,  but  he 
appropriated,  it  is  alleged,  more  or  less  to  his  own  use,  and 
should  be  required  to  report  and  produce  vouchers  for  what 
he  expended  on  her  account.     These  allegations  were  used 
in  tlie  argument  as  making  the  point  that  he  stood  in  the 
confidential  relation  to  her  of  agent. 

This  case,  therefore,  turns  upon  two  questions.  First, 
whether  there  was  active  fraud  ;  and,  secondly,  whether  any 
such  confidential  relation  existed  as  to  call  for  the  enforce- 
ment in  a  court  of  equity  of  those  obligations  which  arise 
out  of  sucli  a  relation. 
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the  first  place,  as  to  the  question  of  fraud,  it  is  stated 

th<ca.t;  Ellen  Jones  was  at  the  time  of  this  transaction  sick  and 

fe^l>Xe,  and  really  incapable  of  understanding  the  transac- 

tio  XX  ^  and  that,  as  a  matter  of  fact,  she  did  not  understand  it. 

A  X3CM  ong  all  the  witnesses  who  have  been  examined,  nobody 

w^^     present  at  that  transaction  except  Mr.  Robert  Ward,  an 

xxiiner  of  titles  and  a  conveyancer  at  that  time.     He  is  a 

er  of  intelligence,  and  testifies  that,  being  called  upon 

"epare  the  papers,  he  explained  to  Mrs.  Jones  the  effect 

akinga  will  and  the  effect  of  making  a  deed.     We  think 

quite  clear,  from  his  testimony,  that  the  grantor  was 

<^I>€i.T)le  of  knowing  what  she  was  about,  and  capable  of 

^*^<i^rstanding  perfectly  the  difference  between  a  transaction 

^^'^  ic5h  she  could  revoke  at  any  time,  and  a  transaction  which 

irrevocable. 

;is  honor  then  read  the  testimony  upon  this  point,  and 
^^  *^  'fcinuing,  said :] 

^^^e  do  not  find  anything  in  this  testimony  which  sustains 
ta  e^    c^harge  of  active  fraud  or  undue  influence. 

Tt    is  contended,  however,  that  she  thought  so,  because  she 

^*^=^<i  a  bill  afterwards — more  than  two  years  afterwards — for 

^^     X^urpose  of  revoking  this  whole  transaction,  in  which  she 

'^^^i^  that  charge  of  fraud.     But  that  could  only  prove  the 

^  ^^^"ude  she  took  two  years  afterwards.     It  does  not  at  all 

P^^^"^^^  the  fact  that  she  failed  to  comprehend  the  transaction 

^"^^to  she  performed  it,  or  the  fact  that  she  did  not  intend 

*^*^«ike  it  two  years  before  that.     That  was  her  allegation 

^-^^r  circumstances  of  dissatisfaction. 

^/^^Vititis  alleged  that  Hill  bore  to  her  the  confidential 

^^"tiion   of  agent.      And  the  doctrine  is  invoked   that   a 

*^  'V^^yance,  a  gift,  between  a  principal  and  agent,  is  to  be 

^^^^C5hed  with  the  utmost  scrutiny;  it  was  claimed  that  such 

^*-^^d  WAS  prima  facie  void,  and  that  it  lies  upon  the  agent 

,      *^lxow  that  the  utmost  fairness  was  exercised,  and  that  the 

^,^^^>r  or  grantor  had  indei)endent  and  disinterested  advice. 

^^     principle  with  regard  to  these  cases  of  confidential 

^^tiionship  is  this :  That  before  and  at  the  time  of  the  con- 

^^«tnce,  the  grantor  holds  such  a  relation  to  the  grantee 
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as  to  place  him  in  contemplation  of  law  mentally  under  W 
control  and  domination.  It  is  important,  therefore,  in  ma  - 
in*?  out  this  confidential  relation,  that  it  should  be  shown 
have  preceded  the  whole  transaction.  But  here  it  was  I'M 
very  thing  itself.  Here  was  a  little  loan  of  $200,  effects 
simultaneously  with  the  execution  of  the  deed.  No  earlL  < 
agency  is  shown ;  none  is  alleged.  All  there  is  of  it  is  the 
in  the  very  act  of  determining  to  give  him  this  propert; 
either  by  will  or  deed,  she  employed  him  to  clear  up  tl 
taxes,  by  borrowing  some  money  for  her  upon  the  properfc 
The  agency  is  not  antecedent  to  the  transaction,  but  it 
part  of  it,  and  contemporaneous  with  it. 

But,  after  all,  who  was  really  the  agent  ?  Hill  appeaii- 
to  have  gone  to  a  lawyer,  and  the  result  was  that  the  lawy^ 
was  brought  to  Mrs.  Jones.  The  lawyer,  Mr.  Ward,  effecte 
this  loan.  He  states  in  his  deposition  that  they  told  hii 
that  they  wanted  to  raise  some  money  to  pay  oflf  the  taxe- 
and  he  said  he  would  raise  it  for  them ;  which,  he  saya,  I 
did.  It  is  shown  distinctly,  therefore,  that  it  was  Mr.  Wan 
and  not  Hill,  who  effected  the  loan.  All  that  Hill  did  i 
the  matter  was  to  inform  Mr.  Ward  that  she  wanted  to  rail 
some  monev. 

We  do  not  find,  then,  that  even  in  that  single  transactic 
there  was  any  such  agency  as  would  invoke  the  princip 
sought  to  be  enforced.  But  whatever  the  relation  was,  it 
plain  that  it  was  not  antecedent.  She  did  not  enter  in 
this  transaction  with  Hill  surrounded  by  that  atmosphere- 
under  the  influences  of  an  already  existing  relation — ^but 
was  one  that  was  created  contemporaneously  with  it. 

If  we  look  through  the  numerous  cases  cited  by  Hare 
Wallace  upon  this  subject,  it  will  be  found  that  in  all 
them  there  was  a  prior  relation  which  the  law  presumed 
have  controlled  the  mind  of  the  grantor. 

It  was  also  pointed  out  to  us  that  the  consideration  oft 
conveyance  was  ten  dollars,  and  it  was  contended  that  tl 
was  inadequate,  and  that  it  was  not  admissible  to  prov( 
difl*erent  kind  of  consideration  than  that  named  in  the  de< 
that  when  a  money  consideration  is  stated,  it  was  not  adn 
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riWe   for  Hill  to  prove  that  he  had  rendered  her  services. 

Tliere  'was  an  attempt  to  do  tliat,  but  that  was  not  necessary. 

We  take  the  deed  just  as  it  stands.     It  was,  it  is  true,  a  deed 

upon  a  consideration  of  ten  dollars,  but  that  was  a  nominal 

consideration,  for  if  this  conveyance  was  anything,  it  was  a 

gift. 

1^  is  not  necessary  to  go  outside  of  the  deed  to  determine 

^"*t  its  character  was,  but  if  we  should  refer  to  anything 

®*^,  it  would  be  to  the  fact  that  her  intention  was  just  before 

*hat  to  devise  the  property  to  Hill ;  that  this  deed  was  a 

•^bstitute,  and  avowedly  a  substitute.     There  was  no  inten- 

wou  whatever  to  sell  the  land  for  its  value.     So  that  the 

•^flSciency  of  the  consideration  does  not  become  one  of  the 

Questions  in  the  case. 

fiut  it  is  said  that  in  the  case  of  a  gift  there  must  appear 

^     have    been   independent    advice — disinterested   advice. 

"he  reply  to  that  is,  that  the  whole  matter  is  shown  by  the 

^^«timony  to  have  been  explained  to  the  grantor,  not  by  the 

K^antee,  but  by  counsel  whom  she  paid,  and  who  was  disin- 

^"ested  and  independent,  taking  nothing  by  any  of  these 

'ctnsactions  except  his  fee. 

^^ith  regard  to  her  state  of  mind  towards  her  relations. 

^^'otxld  the  circumstances  have  had  any  effect  in  turning  her 

.y  from  them?     She  told  Mr.  Ward,  at  the  time  of  the 

i:i8action,  that  she  did  not  intend  her  relatives  to  have 

Ling  to  do  with  the  property,  and  in  the  end  she  gave 

^•'^iaa  very  property  to  the  church ;  so  that  from  the  begin- 

^"^Xi-gto  the  end  she,  at  least,  intended  that  these  relatives 

*uo^lc[  take  nothing.     It  is  plain  that  she  was  not  turned 

^icle  from  them  by  any  advice  that  Hill  gave. 

"V7e  think,  then,  in  conclusion,  that  the  confidential  rela- 

^^>Ti  alleged  to  have  existed  between  the  grantor  and  grantee 

4^^  not  precede  the  transaction  in  which  this  lady  undertook 

^    give  this  property  to  Hill.     And  if  it  is  necessary  to  go 

ft^-^ther  than  that,  that  there  is  no  proof  of  any  such  relation 

\iHving  existed  at  any  time,  it  is  all  denied  by  the  answer, 

("i^d  there  is  no  proof  in  that  direction  on  the  part  of  t  le 

complainant. 

We  afSrm  the  decree  of  the  court  below. 
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Rosa  P.  Steele  Vincent  vs.  Charles  Vincent. 

In  Equity.    No.  8241. 

f  Decided  October  27,  1884. 

\  Justices  Mac  Arthur,  Hagner  and  James  sitting. 

1.,  A  decree  may  be  amended  or  corrected  on  motion  where  the  amendment 
or  correction  desired  is  merely  to  conform  the  decree  to  the  decision  of  th« 
court,  as  where  there  has  been  a  mistake  in  computation,  or  a  mistake  of  the 
clerk  in  entering  the  decree  or  the  like;  but  where  the  decree  is  attacked  in 
its  terms  and  substance  or  where  any  of  its  material  provisions  are  sought  to 
be  varied,  a  rehearing  of  the  case  is  the  proper  practice,  and  though  this 
court  has  countenanced  the  practice  of  altering  a  decree  even  in  its  mate- 
rial provisions,  upon  motion,  it  is  in  substance  really  a  motion  for  a  rehear- 
ing. 

2.  A  party  who  moves  the  court  by  petition  to  alter  one  of  the  proviaons  of 
the  decree  cannot  appeal  from  the  decree  until  his  motion  is  disposed  of; 
such  an  appeal  will  be  dismissed  on  motion. 

The  Case  is  stated  in  the  opinion. 

Jeff.  Chandler  and  H.  W.  GtARNEtt  for  plaintiff. 

Wm.  E.  Earle  for  defendant. 

Mr.  Justice  Mac  Arthur  delivered   the   opinion  of  the 
court. 

This  is  a  bill  for  a  divorce  filed  by  the  wife  against  the 
husband.     The   husband   answered   and   defended  on  the 
ground  that  he  was  not  obnoxious  to  the  charges  of  the  bill 
which  were  that  he  was  an  habitual  drunkard,  and  had  been 
for  three  years  previously  thereto,  and  had  committed  such 
legal   violence  as  amounts  to  cruelty  under  our  statutes 
which  would  justify  a  divorce  on  that  ground  as  well.    He 
filed  a  cross  bill  after  the  testimony  had  been  taken  upon 
the  original  bill  and  answer,  in  which  he  recriminated  upon 
her  the  charge  of  adultery.     To  this  cross-bill  the  plaintiff 
answered,  denying  the    material   allegations.      Testimony 
was  taken  in  regard  to  both  these  branches  of  the  case,  and 
the  original  bill  and  the  cross-bill  were  heard  at  the  same 
time  and  disposed  of  in  the  same  decree.     The  decree  dis- 
missed the  cross-bill  and  sustained  the  original  bill,  and 
granted  the  divorce  prayed  for  by  the  complainant.     There 
were  three  children,  all  of  whom  were  confided  by  the  d^ 
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to  the  custody  of  the  wife  with  a  reasonable  opportu- 
of  being  visited  by  the  defendant. 
Ttie  case  was  presented  here  first  upon  a  motion  to  dis- 
iikiBs  the  appeal.     The  discussion  of  that  motion  was  post- 
p^^ned  until  the  general  hearing  of  the  case,  when  it,  as 
w-ell  as  the  case  upon  its  merits,  were  submitted  together. 
The  motion  arises  upon  the  practice  which  has  been  pur- 
wied  in  the  special  term  immediately  following  the  passage 
ol  &  decree.     The  decree  of  divorce  was  granted  on  the  2d  of 
October,  1883.     On  the  4th  of  the  same  month,  or  two  days 
*^ft«rwards,  the  defendant  filed  a  petition  to  alter  the  decree 
m  regard  to  the  custody  of  the  children,  giving  him  greater 
privileges  with  regard  to  access,  and  requiring   the  com- 
plainant to  have  them  within  the  District  of  Columbia  for 
four  months  during  the  year,  and  that  she  should  permit 
tnem  to  dsit  the  mother  of  the  defendant  alternate  Sun- 
^^ys.     That  was  the  prayer  of  the  petition.     We  have  been 
Enable  to  find  in  the  papers  the    petition   itself,  but  the 
Counsel  on  the  argument  concur  that  in  its   purport  and 
^^^ stents  it  was  a  petition  to  alter  the  decree.     That  was  on 
^P^  4th  of  October,  and  on  the  6th,  two  days  after  this  peti- 
^^on  was  filed,  an  appeal  was  taken,  and  on  November  3d 
'•he  decree  was  altered  in  that  respect,  but  during  the  same 
^^m  in  which  the  original  decree  was  passed. 

AVe  have,  then,  a  decree,  a  petition  to  alter  the  decree, 
^^ix'd,  an  appeal,  and  fourth  a  decision  upon  the  petition 
Blunting  the  relief  prayed  for  by  the  defendant.     It  is  con- 
^t^ded  that  by  making  the  motion  to  alter  the  decree  the 
^efondant  was  estopped  from  taking  an  appeal  during  its 
pendency,  or  until  it  had  either  been  withdrawn  or  de- 
terixxined,  and  that,  in  any  event,  inasmuch  as  he  filed  the 
petition  and  pressed  it  to  a  final  determination,  thereby  ob- 
taining the  relief  which  he  sought  for,  it  was  a  waiver  of 
th©  appeal  which  had  been  taken.     Upon  these  grounds  the 
motion  to  dismiss  the  appeal  was  argued. 

iJow,  it  is  so  well  established  that  it  is  no  longer  a  matter 
0^ dispute,  that  the  Special  Term  has  the  right  of  modifying 
its  decrees  during  the  term.     This  is  sometimes  done  by 
41 
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motion,  and  sometimes  it  is  done  upon  a  rehearing  of  t- 
case  itself.     When  there  is  any  amendment  or  correction 
be  made  in  the  decree  in  order  to  make  it  conform  to  the  5 
cision  of  the  court,  as  where  there  has  been  a  mistake 
computation,  or  a  mistake  of  the  clerk  in  entering  it,  - 
any  other  mistake  which  does  not  conform  the  decree  ' 
the  decision  of  the  court,  there  can  be  no  doubt  that  a  motic 
to  that  effect  may  be  made.     The  general  chancery  practii 
requires,  however,  that  if  the  decree  is  attacked  in  its  tern 
and  substance,  or  any  of  ita  material  provisions  are  sougl 
to  be  varied,  you  must  ask  for  a  rehearing  of  the  case,  an 
that  such  relief  cannot  be  granted  upon  a  motion.     Wit 
us,  however,  I  believe  that  very  frequently  this  relief  : 
granted  upon  motion.     I  suppose  it  is  a  much  easier  mod 
ot  practice ;  it  is  less  expensive  and  less  troublesome,  ani 
therefore  the  practice  has  been  countenanced  of  altering 
decree  even  in  its  material  provisions  upon  motion ;  bat  i 
is  in  substance  really  a  motion  for  a  rehearing. 

Now,  can  a  party  who  makes  a  motion  to  rehear  his  ca« 
afterwards  take  an  appeal  from  the  decree  which  he  wish< 
to  have  reheard?  We  think  not.  We  are  of  opinion  thi 
the  petition  to  alter  the  decree  should  have  been  dispose 
of  before  the  appeal  was  taken,  and  that  no  appeal  could  fc 
taken  until  that  motion  was  disposed  of.  Especially  mu 
this  be  the  practice  when  the  petition  has  been  heard  an 
determined,  and  the  relief  which  has  been  prayed  for  hi 
been  granted.  It  was  likened  to  the  issuing  of  an  executic 
after  an  appeal  had  been  taken  to  the  Supreme  Court  of  tl 
United  States  from  one  of  the  circuits.  As  we  all  kno^ 
the  execution  may  issue  notwithstanding  the  appeal  unle 
it  has  been  superseded ;  but  if  a  party  under  these  circuo 
stances  should  file  his  bond,  of  course  the  case  would  I 
superseded  and  all  proceedings  would  be  stayed. 

But  that  is  not  the  case  here.  Here  is  a  party  asking  f( 
an  alteration  of  the  decree  itself,  and  subsequently  takin 
an  appeal  from  that  decree.  We  are  of  opinion  that  tl 
practice  adopted  in  this  respect  is  erroneous,  and  that  the: 
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has  l>een  no  valid  appeal  in  this  case  in  consequence  of  this 
irregularity. 

Sat  this  case  was,  at  the  suggestion  of  the  court,  argued 
at  the  same  time  with  the  motion.  It  was  argued  with 
great  earnestness  and  much  ability,  and  counsel  for  both 
the  parties  have  also  furni^feBd  the  court  with  very  carefully 
prepared  briefs  in  the  cm^,  and'we^^rtmitin  justice  to  the 


case  and  in  justice  to  the  parties  the  court  shrmld  express 
an  opinion  upon  the  merits,  for  the  purpose  of  obviating 
the  trouble,  the  anxiety,  and  perhaps  the  scandal  which  will 
attend  a  further  and  useless  litigation  of  this  case.  We  have 
therefore  concluded  that  it  was  due  to  the  case  that  we  should 
examine  it  and  pronounce  upon  its  merits. 

Now,  without  going  into  the  details  of  the  testimony  that 
^^as  taken  for  the  purpose  of  sustaining  the  cross-bill  which 
charged  adultery  upon  the  complainant,  we  are  all  very 
clearly  of  opinion  that  the  testimony  is  insuflBcient  to  es- 
^hlish  the  charge.  It  is  not  my  purpose  to  go  over  the 
testimony  upon  this  branch  of  the  case,  but  simply  to  an- 
lio'uiice  our  conclusion  that  the  charge  is  not  sustained  by 
the  testimony.  The  case  then  is  left  upon  the  original  bill 
and  testimony. 

{JBiB  honor  here  reviewed  the  testimony  as  to  the  charges 
nutde  in  the  original  bill,  and,  concluding,  said :] 

"We  think  it  would  be  impossible  for  an  impartial  man  to 
come  to  any  other  conclusion  in  this  case  than  that  the  charge 
of  habitual  drunkenness  is  sustained  by  the  testimony.  So  if 
there  was  a  valid  appeal  in  this  case  we  should  have  to  affirm 
the  decree.  But,  as  it  is,  we  shall  simply  have  to  dismiss 
the  appeal  and  remand  the  case  for  further  proceedings  in 
the  Special  Term.  There  is  an  application  for  an  attach- 
ment against  the  defendant,  and  the  order  made  here  will 
*^^tain  a  direction  to  the  Special  Term  to  proceed  with  that 
application.  The  appeal  must  therefore  be  dismissed,  and 
the  Case  remanded  for  further  proceedings. 
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In  the  Matter  of  James  Babnard  Shugbue. 

Habkas  Corpus.    Criminal  Dockst.    No.  15.476. 

f  Decided  November  4,  1883. 

1  The  Chief  Justice  and  Justices  Mac  Arthur  and  Jambs  sitf^in^. 

1.  Sections  1418  and  1419  of  the  Revised  Statutes  of  the  United  Stated  do 
not  appl J  to  enlistments  in  the  marine  corps. 

2.  A  person  under  twenty-one  years  of  age  cannot  be  enlisted  in  the  majrijo^ 
corps  without  the  consent  of  his  parent,  where  such  parent  retains  lus 
right  of  control. 

The  Case  is  stated  in  the  opinion. 

B.  J.  LovEJOY  for  petitioner. 

A.  S.  WoRTHiNGTON  and  Bandolph  Coyle  for  respondexil 

Mr.  Justice  James  delivered  the  opinion  of  the  court 

The  petitioner,  James  Shugrue,  states  that  his  son,  Jam^* 
Barnard  Shugrue,  a  minor,  left  petitioner's  house  and  cus- 
tody on  or  about  the  8th  of  September,  1884,  without  peti- 
tioner's permission,  and  offered  himself  for  enlistment    i^ 
the  United  States  Marine  Corps;  that  he  was  illegally  rC" 
ceived  therein  at  the  city  of  Washington  without  the  kno^^l"" 
edge  or  consent  of  petitioner,  and  is  still  in  the  unlawful 
custody  of  Colonel  Charles  D.  McCauley,  commandant    ** 
the  marine  barracks  in  Washington.     Colonel  McCauley  * 
return  sets  out  the  facts  of  the  application  and  enlistm^*^*' 
and  states  that  respondent  believes  James  Barnard  Shugr"*^^ 
to  be  over  eighteen  years  of  age.     Bespondent  exhibits  wi  ^"-^ 
his  return  a  copy  of  the  application  and  consequent  enli^ 
ment.     The  latter  is  in  the  following  words:  "I,  Jaff-*-*^* 
Barnard  Shugrue,  born  in   U.  S.,  Dist  of  Col.,  Town      ^^ 
Washington,  aged   21    7-12   years,  and  by  occupation 
farmer,  do  hereby  acknowledge  to  have  voluntarily  enlist^^     j 
this  8th  day  of  September,  1884,  as  a  private  in  the 
States  Marine  Corps,  U.  S.  Navy,  for  the  period  of  five  yea^ 
unless  sooner  discharged  by  competent  authority ;  do  a- 
agree  to  accept  such  bounty,  pay,  rations  and  clothing  as 
or  may  be  established  by  law.     I  further  agree  to  accept  a^ 
acknowledge  all  acts  of  Congress  relating  to  the  Uni^ 
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Marine  Corps  from  its  organization  to  th  se  presents^ 
iso  such  other  act  or  acts  as  may  hereafter  be  passed 
3  Congress  of  the  United  States  having  relation  to  the 
le  Corps  of  the  United  States  during  the  time  of  my 
ment     And  I,  James  Barnard  Shugrue,  do  solemnly 

that  I  will  bear  true  allegiance  to  the  United  States 
lerica,  and  that  I  will  serve  them  honestly  and  faith- 
ftgainst  all  their  enemies  and  opposers  whomsoever, 
)serve  and  obey  the  order  of  the  President  of  the  United 
,  and  the  orders  of  the  oflBcers  appointed  over  ine,  ac- 
ig  to  the  rules  and  articles  for  the  government  of  the 
and  navy  of  the  United  States ;  and  further  that  I 
e  full  age  of  twenty-one."  This  paper  was  sworn  to 
t  Major  Houston,  who  was  in  charge  of  the  recruiting 

iras  agreed  at  the  argument  that  the  actual  age  of  this 
t  is  between  eighteen  and  nineteen  years.  Conceding 
the  respondent  claims  that  minors  of  that  age  are 
jtent,  under  the  operation  of  the  following  provisions 
Revised  Statutes,  to  enlist  in  the  marine  corps  with- 
e  consent  of  parents  or  guardians: 
!a  1418.  Boys  between  the  ages  of  fourteen  and 
Jen  may  be  enlisted  to  serve  in  the  navy  until  they 
arrive  at  the  age  of  twenty-one  years;  other  persons 
)e  enlisted  to  serve  for  a  period  not  exceeding  five 
,  unless  sooner  discharged  by  the  direction  of  the  Pres- 

JC.  1419.  Minors  between  the  ages  of  fourteen  and 

sen  years  shall  not  be  enlisted  for  the  naval  service 

ut  the  consent  of  their  parents  or  guardians. 

jc.  1621.  The  marine  corps  shall  at  all  times  be  subject 

I  laws  and  regulations  established  for  the  government 

1  navy,  except  when  detached  for  service  with  the  army 

der  of  the  President,  and  when  so  detached  they  shall 

bject  to  the  rules  and  articles  of  war  prescribed  for  the 

nment  of  the  army." 

application  of  these  provisions  it  is  claimed,  first,  that 

n  1418  provides  for  txoo  dosses  of  persons  as  well  as 
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two  periods  of  enlistment;  the  first  class  including  boys  be- 
tween fourteen  and  eighteen  years,  the  second  aU  other  per- 
sons, and,  necessarily,. among  the  latter  boys  over  eighteen; 
secondly,  that  section  1419,  by  requiring  the  assent  of  par- 
ents or  guardians  in  the  case  of  one  of  these  classes,  while 
it  imposes  no  such  condition  to  the  other,  intends  that  such 
consent  is  unnecessary  in  the  other  case ;  unnecessary,  that 
is  to  say,  as  well  to  boys  over  eighteen  as  to  adults  included 
in  that  other  class;  and  thirdly,  that  section  1621  applies 
these  provisions  to  enlistments  into  the  marine  corps  when 
it  declares  that  the  marine  corps  shall  be  subject  to  the 
latvs  and  regulations  established  for  the  government  of  the 
navy,  except  when  detached  for  service  with  the  army. 

For  the  purposes  of  this  case  it  may  be  conceded  that  sec- 
tions 1418  and  1419  taken  together,  authorize  the  enlist- 
ment of  minors  over  eighteen  "to  serve  in  the  navy"  with- 
out the  consent  of  their  parents  or  guardians ;  the  question 
still  remains  to  be  considered  whether  this  general  provis- 
ion relating  to  enlistments  "to  serve  in  the  navy"  hasanj 
application  to  enlistments  into  the  marine  corps.    It  was 
claimed  at  the  argument,  on  the  part  of  the  respondent, 
that  it  does  so  apply,  because  the  marine  corps  is  a  part  of 
the  navy ;  and  that  it  was  held  to  be  so  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Wilkes  vs.  Dins- 
more,  7  Howard,  89.     In  that  case  the  re-enlistment,  under 
the  provisions  of  the  act  of  March  2,  1837,  6th  Stat.,  152,  of 
persons  "enlisted  for  the  navy"  was  one  of  the  matters  un- 
der consideration.     The  defendant  in  error  had  entered  into 
a  contract  of  re-enlistment  as  a  marine  before  the  expira- 
tion of  his  first  t^rm,  and  before  the  sailing  of  the  explor- 
ing expedition,  and  the  question  was  whether  that  was, 
within  the  meaning  of  that  act,  the  re-enlistment  of  a  per- 
son "enlisted  for  the  navy."     Another  provision  of  the  same 
act  authorized  the  detention  and  continued  service  of  per- 
sons "enlisted  for  the  navy"  after  the  expiration  of  their 
enlistments  and  without  re-enlistment.     The  further  ques- 
tion was,  whether  this  power  applied  to  marines  as  persons 
^'enlisted  for  the  navy"  within  the  meaning  of  tbat  act- 
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As  to  the  validity  of  Dinsmore's  alleged  re-enlistment,  the 
court  said:  "It  is  certainly  no  forced  construction  to  con- 
sider them  (marines)  as  embraced  in  the  spirit  of  the  act  of 
1837,  by  the  description  of  persoi^s  enlisted  for  the  navy." 
And  in  speaking  of  the  power  to  detain  after  the  expiration 
of  an  enlistment  during  an  unfinished  voyage,  they  said: 
"Considering  the  marines  as  embraced  in  the  spirit,  if  not 
the  exact  letter,  of  this  provision,  for  reasons  heretofore  as- 
signed, connected  with  its  language  and  object,  and  their 
position  in  conjunction  with  the  navy,  it  would  follow  that 
the  commander,  supposing  the  detention  of  the  plaintiff  on 
board  essential  to  the  public  interests,  could  rightfully  di- 
rect him  to  remain." 

The  hesitating  terms  in  which  the  court  thus  identified 
marines  with  persons  "enlisted  for  the  navy"  cannot  fail  to 
attract  observation.  And  it  must  be  observed,  too,  that  the 
reasons  given  by  the  court  for  holding  marines  to  be  persons 
"enlisted  for  the  navy,"  within  the  spirit  of  that  act,  were 
peculiar  to  the  case  presented  by  that  act,  and  do  not  apply 
to  an  original  enlistment.  The  court  did  not  decide  the 
broad  proposition  that  a  marine  is  in  all  cases  a  person  "en- 
listed for  the  navy;"  they  held  him  to  be  such  within  the 
spirit  of  that  particular  act.  After  a  careful  consideration 
of  Mr.  Justice  Woodbury's  reasoning  in  arriving  even  at 
that  limited  conclusion,  we  shall  not  extend  it  to  any  but 
the  very  case  presented  in  Wilkes  vs,  Dinsmore ;  and  we 
have  no  hesitation  in  holding  that  the  question,  whether  an 
original  enlistment  into  the  marine  corps  under  the  general 
provisions  for  enlistment,  is  an  enlistment  "to  serve  in  the 
navy,"  and  as  such  is  governed  by  sections  1418  and  1419, 
comes  before  us  uncontrolled  by  any  decision  of  the  Su- 
preme CJourt. 

The  historical  consideration,  to  which  Mr.  Justice  Wood- 
bury gave  some  weight,  was  presented  to  us,  that  when  the 
naval  armament  was  first  established,  marines  were  strictly 
enlisted  into  the  navy.  Undoubtedly  this  was  the  charac- 
ter of  their  enlistment  under  the  acts  of  1794,  1797  and 
1798,  providing  for  the  construction  and  manning  of  certain 
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ships;  but  we  are  of  opinion  that  the  act  of  July  11, 1798, 
Ist  Stat.,  594,  by  which  the  marine  corps  was  established, 
worked  a  complete  change  in  the  matter  of  enlistment,  and 
in  the  status  which  mere  enlistment  produced.     The  corps 
was  established  by  that  act  as  a  complete  organization,  and 
neither  that  act,  nor  any  subsequent  act,  contains  any  declara- 
tion or  implication  that,  as  a  corps,  it  was  to  be  a  part  or 
branch  of  the  navy.     We  observe  that,  in  demonstrating 
the  status  of  a  "  marine,"  within  the  spirit  of  the  act  of  183T, 
Mr.  Justice  Woodbury  gave  some  little  weight  to  his  mere 
name.     If  such  considerations  are  to  have  any  weight,  it 
should  be  noted  that  the  original  act  of  establishment  con- 
tains a  phrase  which  is  more  suggestive  of  an  army  than  a 
navy  status.     Its  very  first  sentence  provides,  "that,  in  adr 
dition  to  the  present  military  establishment,  there   shall  be 
raised  and  organized  a  corps  of  marines."     "  Military  estab- 
lishment" was  the  common  legislative  designation  of  the 
army  of  the  United  States,  and,  if  it  were  not  for  subsequent 
provisions  as  to  the  service  of  the  corps,  this  language  might 
well  be  taken  to  express  an  addition  to  the  army.    But 
phrases  are  not  important  in  the  presence  of  the  provisions 
of  a  statute.     No  doubt  the  historical  uses  of  marines  were 
still  the  chief  object  of  this  corps;  namely,  service  in  con- 
nection with  the  navy ;  but  it  was  distinctly  provided  by  the 
original  act  of  establishment,  as  it  has  been  by  all  subsequent 
acts,  that  marines  were  to  serve  with  the  navy  or  with  the 
army,  just  as   they  might  be  ordered  by  the   President 
These  provisions  have  been  embodied  in  sections  1616  and 
1619  of  the  Revised  Statutes.     Section  1616  provides  that 
"marines    mav    be    detached    for    service    on   board    the 
armed   vessels   of  the   United   States,  and  the    President 
may  detach  and  appoint,  for  service  on  said  vessels,  such 
of  the  oflScers  of  said  corps  as  he  may  deem  necessary." 
And   section    1619  provides  that  "the  marine  corps  shall 
be    liable   to  do   duty  in  the  forts   and   garrisons   of  the 
United   States,    on    the   sea    coast,   or  any   other  dtdy  om 
shore,   as    iho  President,   at  his    discretion,    may  direct," 
The  nature  of  its  shore  service  is  further  indicated  by  sec- 
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serve  until  they  shall  arrive  at  the  age  of  twenty-one  yeaw. 
Under  this  clause  a  boy  may  be  enlisted  for  a  little  over 
three  years.  But  section  1608  provides  that  " enlistments 
into  the  marine  corps  shall  be  for  a  period  not  less  than  five 
years/'  Of  course  this  clause  is  inapplicable  to  mariDes. 
The  second  clause  provides  that  "other  persons  may  be  en- 
listed for  a  period  not  exceeding  five  years."  It  permits 
enlistments,  therefore,  for  a  period  of  less  than  five  years, 
and  is,  equally  with  the  first  clause,  inapplicable  to  marines, 
who  cannot  lawfully  be  so  enlisted. 

Finally,  the  argument  that,  even  if  sections  1418  and  1419 
do  not  of  their  own  operation  cover  enlistments  into  the 
marine  corps,  as  enlistments  to  serve  in  the  navy,  yet  they 
have  been  in  fact  applied  to  those  enlistments  by  section 
1621,  must  fail,  because,  as  a  matter  of  construction,  the 
latter  section  was  not  intended  to  bear  at  all  upon  the  sub- 
ject of  voluntary  enlistments.     It  provides  that  the  marine 
corps  shall  at  all  times  be  subject  to  the  laws  and  regula- 
tions established  for  the  government  of  the  navy,  except  when 
detached  for  service  with  the  army  by  order  of  the  Presi- 
dent."    But  a  law  providing  one  of  the  terms  of  a  voluntary 
enlistment  is  not  in  any  sense  a  law  for  the  government  of 
the  navy.     Government  applies  to  persons  who  by  some  act 
have  subjected  themselves  to  government,  but  this  provision 
merely  relates  to  a  contract  which  the  United  States  propose 
to  make  with  persons  as  yet  entirely  free  from  these  navy 
laws.     The  very  largest  application  of  which  this  provision 
is  susceptible  was  made  in  the  case  of  Wilkes  vs,  Dinsmore, 
already  referred  to.     It  was  there  held  that  the  provision  of 
the  act  of  1837,  which  authorized  the  compulsory  detention 
of  a  seaman  whose  period  of  enlistment  expired  during  a 
voyage  when  his  continued  service  might  be  indispensable 
to  the  safety  of  the  ship,  was  a  law  for  the  government  o{  the 
navy,  and,  therefore,  was  strictly  applied  to  marines  by  the 
provision  which  is  now  embodied  in  section   1621.     This 
ruling  serves  to  illustrate  the  distinction  pointed  out.     No 
such  character  or  operation  can  be  imputed  to  a  law  regu- 
lating a  contract  to  be  made  with  a  person  not  yet  in  the 
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■ervice.  Such  a  law  may  govern  a  contract,  fcut  it  does  not 
govern  persons.  We  hold,  then,  that  section  1621  makes 
Qo  figure  in  this  matter. 

The  only  provisions  of  law,  then,  which  in  any  way 
t>ear  upon  this  matter  are  section  1596  of  the  Revised 
St^atutes,  which  prescribes  the  number  of  men  to  be  enlisted 
ixkto  the  marine  corps,  and  section  1608,  which  simply  pre- 
scribes the  period  for  which  such  enlistment  shall  be  made. 
There  is  no  express  provision  touching  qualifications.  In 
tilxe  absence  of  any  such  provision,  what  are  we  to  understand 
have  been  the  intent  of  a  simple  provision  for  enlistment 
to  the  question  before  us  ? 

It  was,  of  course,  in  the  mind  of  Congress,  that  enlist- 
^^ent  involved  a  contract,  and,  therefore,  contracting  capacity. 
-A.8  the  United  States,  as  such,  has  no  common  law,  and  Con- 
S^^SB  has  established  no  general  rule  as  to  the  age  of 
^''^^jority  and  of  capacity  to  contract  in  those  cases  of  contract 
'^'tich  are  under  its  control,  it  follows  that  it  must  have 
"^en  intended  that  this  contract  was  to  be  made  by  persons 
'^tose  contracting  capacity  was  already  determined  in  some 
^ther  way.  It  was  known  to  Congress  that,  by  a  rule  pre- 
^ftilitig  universally  in  the  States  of  this  Union,  a  person 
^uder  twenty-one  years  of  age  was  not  capable  of  making 
^p  ^'bsolutely  binding  contract,  and  that  his  time  and  ser- 
vice b  were  subject  to  the  claim  and  control  of  his  father 
^^hile  the  latter  maintained  or  was  ready  to  maintain  him. 
•tt  is»  jjQ^  ^  |jg  presumed  that  Congress  has  intended  to  inter- 


with  this  known  right,  although  it  had  the  power  to  do 

^>   ^vvhen  it  has  not  expressed  the  intention  to  do  so.     We 

T^^^t  conclude,  then,  that  Congress  intended  that  this  known 

J^'^O.estic  right  should  stand  undisturbed,  and  did  not  intend 

.     *'fc  any  person  under  twenty-one  years  of  age  should  enlist 

"fcXie  marine  corps  without  the  consent  of  his  parent,  where 

^^  Vi  parent  retained  his  right  of  control.     It  must  be  added 

-  ^^-^  this  assumption  that  Congress  knew  and  had  in  mind 

.  ^t  general  rule  of  Stat^  law  as  to  minority  and  parental 

^^t,  is  not  a  mere  assumption  without  corroboration.     The 

^-^^tence  of  that  rule  has  been  distinctly  recognized  by  it  in 
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other  legislation  on  this  class  of  subject.  Section  1117  of 
the  Revised  Statutes  provides  that  "  no  person  under  the 
age  of  twenty-one  years  shall  be  enlisted  or  mustered  into 
the  military  service  of  the  United  States  without  the  writ- 
ten consent  of  his  parents  or  guardians ;  provided,  that  such 
minor  has  such  parents  or  guardians  entitled  to  his  custody 
and  control."  This  is  a  complete  recognition  by  Congresa 
of  the  legal  proposition  that  minors,  persons  under  twenty- 
one  years  of  age,  are  primarily  under  the  custody  and  con- 
trol of  parents,  and  have  not  an  independent  contracting 
capacity.  Such  a  provision  recognizes  that  this  status  of 
incapacity  and  this  parental  right  exist,  until  Congress,  by 
its  paramount  power  in  this  particular  matter,  alters  that 
status  and  interferes  with  that  right.  No  intention  so  to 
overrule  the  existing  status  and  right  has  been  expressed 
Both,  therefore,  stand,  and  it  follows  that  the  enlistment 
now  under  consideration  was  unauthorized.  A  discharge  is 
accordingly  ordered. 
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*^OHK  BuBNS  w.  Metropolitan  Building  Association. 

Equity.    No.  7446, 

f  Decided  November  10,  1884. 

I. The  Chief  Justice  and  Justices  Mac  Arthur  and  James  sitting. 

»    terms  of  a  building  association  contract  with  its  borrower  or  advancee, 
and  held  not  to  be  usurious. 


Casb  is  stated  in  the  opinion. 

.  Jebup  Miller  and  R.  B.  Lewis  for  plaintiff. 

"Wm.  Henry  Browne  for  defendant, 

IMr.  Justice  James  delivered  the  opinion  of  the  court. 

"The  transaction  out  of  which  this  suit  grows  was  of  the 

dinary  kind  under  the  usual  articles  of  these  building 

Lsociations,  in  which  the  borrower  or  advancee,  whichever 

^    may  be  called,  receives  a  certain  amount  of  money  pro- 

ipoxtioned  to  the  stock  held  by  him  under  the  rules  of  the 

i&Asociation,  and  gives  a  bond,  not  for  the  repayment  of  the 

oney,  but  binding  him  to  do  a  specific  thing,  to  wit,  to 

upon  each  share  of  his  stock  two  dollars  monthly,  and 

<io  so  until  there  shall  have  been  realized  a  profit  of 

'*y   per  cent  on  the  stock  of  the  association.     In  addition 

^H.is  bond,  he  gives  also  a  deed  of  trust  as  a  further  secu- 

''**y   for  the  performance  of  his  obligation.     The  trust  au- 

"toox-izes  the  trustees  in  case  of  default  in  performance  to 

®^^1    the  property,  and  in  making  their  distribution  of  the 

pi'o^i^ejg  to  retain  the  amount  of  this  advance  or  loan.     The 

*^''',y"  positive  and  absolute  obligation  which  the  borrower 

*"    ^^^vancee  enters  into,  is  to  pay  two  dollars  a  month  for  a 

*^^i^d  of  time  as  yet  unascertained. 

this  case  the  complainant,  who  has  filed  a  bill  to  re- 


****"  in  the  trustees  from  selling  this  property  under   the 


t,  had  received  a  certain  advance  and  had  made  consid- 
•   ^'^^^^le  payments.     He  then  ceased,  on  the  assumption  on 
.      ^      part  that  the  time  had  arrived,  according  to  the  con- 
*^"^''  when  no  further  payments  could  be  required  of  him. 
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One  of  the  grounds  upon  which  he  claims  relief  is  that    ^C:^b^ 
contract  is  tisuriouSy  and  that  he  is  not  bound  to  perfor] ^ 


beyond  the   payment  of  the  principal.  

We  have  held  in  the  cases  of  Pabst  vs.  Building  Assoc^^^^^a 
tion,  1  Mac  A.,  385,  and  in  the  case  of  MuUoy  vs.  Buildi^^^e 
Association,  2  Mac  A.,  594,  that  contracts  similar  to  this  we>-       ^^i 
not  usurious.     It  was  contended,  however,  with  a  good  deal 
earnestness,  that  the  opinions  in  those  cases  were  obiter  dicU^^ 
so  far  as  they  undertook  to  decide  the  question  of  usury  ^ 
that  the  question  was  not  involved  in  those  cases,  and  thar 
the  court  ought  not  to  hold  itself  bound  by  them  as  a  pre^^ 
cedent. 

For  that  reason  we  have  looked  into  this  contract,  under"^ 
the   influence,  however,  of  a  strong  feeling  that  unless  the 
grounds  for  holding  it  to  be  usurious  were  very  plain,  we 
would  not  undertake  to  disturb  what  has  been  supposed, 
for  so  long  a  time,  to  be  the  attitude  of  this  court. 

We  take  it  that  usury  is  involved  only  when  there  is  a 
absolute   undertaking  binding  the  person  to  do  a  certai 
thing,  namely,  to  pay  back  the  principal  of  the  loan,  and,^ 
whether  by  contract  or  by  some  artifice,  to  pay  usurious  in — 
terest.      Here  there  is  no  undertaking  at  all  to  repay  thi 
principal  of  this  loan.     The  undertaking  is  to  pay  two  dol- 
lars a  month  on  this  stock,  one  dollar  of  which,  it  is  ad- 
mitted, is  payable  as  dues,  and  the  other  as  a  contributio 
to  the  profits  upon  the  stock.     But  that  undertaking  is  nof 
to  continue  for  any  specific  length  of  time.     Its  pertorm- 
ance  may  continue  a  longer  or  shorter  period,  and  if  all  o' 
the  borrowers,  or  parties  upon  whose  stock  money  is  ad 
vanced  or  loaned  keep  their  promises,  the  period  is  shortened^^ 
because  just  so  much  sooner  does  the  period  arrive  whei 
the  profits  on  the  stock  amount  to  the  stipulated  fifty  pe 
cent. 

To  the  extent  tliat  the  period  is  shortened  by  the  pe 
formance  of  the  contract,  the  amount  to  be  paid  is  reduced^ 
and  the  borrower  receives  in  that  way  the  benefit  of  hr" 
payments.     There  are  two  elements,  therefore,  for  consi 
eration.     The  borrower  takes,  in  one   case,  a  part  of  ti 
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b^Tiefit  in  the  execution  of  the  contract,  not  because  the 
p  K-ooeeds  are  distributed  to  him,  but  by  shortening  the  period 
diiring  which  he  shall  pay.     The  other  is,  that  the  form  of 
con  tract  does  not  oblige  him  to  continue  paying  for  any  spe- 
ci  :fio  length  of  time,  and  does  not  amount  in  itself,  there- 
,  to  an  undertaking  to  repay  this  advance.     It  may  hap- 
that  he  may  be  discharged  from  the  obligation  to  con- 
iie  these  imyjpents  before  he  shall  have  paid  back  the 
x"i  ncipal  and  the  legal  interest     The  probability  may  be  the 
"fcl^  er  way,  but  the  undertaking  does  not  make  it  so. 

The  result,  then,  is  that  the  contract  is  not  in  itself  usu- 

i  o  ^s.     The  borrower,  it  is  true,  has  the  privilege  of  dis- 

l::i£krging  himself,  at  any  time,  from  his  absolute  obligation 

pay  two  dollars  a  month,  by  coming  forward  and  set- 

i  mg  up  with  the  association,  and  the  argument  that  this 

an  usurious  contract  was  res^d  chiefly  on  the  theory 

3kt  such  a  settlement  could  not  be  had  except  ui)on  the 

His  of  usury.     But  even  sup{)osing  that  to  be  the  cane,  viz., 

the  settlement  would  involve  the  payment  of  more  than 

't^lie  principal  and  legal  interest.     Yet  it  is  not  a  settlement 

hich  the  borrower  is  bound  to  make.     He  has  the  choice 

ither  to  perform  an  obligation  which  is  not  in  itself  usuri- 

I,  or  discharge  himself  from  its  performance  by  selecting 

'bother  mode  of  settlement.     An  alternative  which  a  person 

lulopt  from  choice,  not  being  an  obligation,  cannot  itself 

*^®  *ii  usurious  contract:  it  is  only  a  method  which  he  may 

^^^pt  of  discharging  himself  from  another  contract. 

;Again,  the  plaintiff  comes  here  for  equitable  relief,  and 

this  court  to  interpose  in  his  behalf,  and  I  think  we 

*1  Hgree  that  the  principle  fairly  applies  that  he  must  per- 

^^^^  his  contract  first.     He  informs  us  tliat  he  proposes  to 

^^^targe  himself  from  the  obligation  to  pay  two  dollars  a 

P^^^th  by  adopting  the  alternative  that  had  been  oflered  to 

*'^>  and  he  cannot  ask  us  to  relieve  him  unless  he  is  willing 

*  ^  I>^rform  and  does  perform  this  alternative.     The  result  is 

^"fc  the  account  must  be  stated  according  to  the  contract 

"^een  him  and  the  association  as  exhibited  in  the  con- 
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itution  which  is  referred  to  in  his  deed  of  trust  as  a  part 
:'  the  contract,  and  which  furnishes  the  evidence  of  it. 

The  conditions  on  which  he  may  offer  that  settlement  are 
expressed  in  article  15  of  the  articles  of  association,  which 
provide  that  '^  any  stockholder  desiring  to  settle  an  advance 
sliall  be  charged  with  the  actual  amount  advanced  to  hinii 
and  credited  with  the  amount  of  dues  paid  in  upon  the  stock 
upon  which  such  advance  has  been  made,  thereby  cancel 
ling  said  stock,  and  shall  be  allowed  the  same  amount  o: 
interest  on  said  payment  of  dues  as  is  allowed  to  those  sha; 
withdrawn,  on  which  no  advance  has  been  made;  and  upo 
the  payment  of  the  balance  found  to  be  due  the  association 
he  shall  be  entitled  to  a  deed  of  release." 

At  the  time  when  this  transaction  was  initiated,  the  co 
stitution  provided,  by  the  next  article,  that  stockholder 
might  withdraw,  receiving  back  their  dues,  and  ten  per  cen 
profit.  The  constitution,  as  it  is  called,  although  it  is  onl;^ 
the  articles  of  agreement  between  the  members  of  a  voluntary 
association,  and  not  the  members  of  a  corporation,  provides f( 
its  amendment  by  the  vote  of  two-thirds  of  all  the  stoc 
holders  ])re8cnt  at  one  of  the  regular  monthly  meetings 
This  was  undertaken,  it  is  said,  at  a  regular  monthly  meetin 
This  proof  of  amendment  was  not  produced,  but  by  conser 
of  the  parties,  the  minutes  were  brought  into  court,  th 
merely  set  out  the  general  fact  that  the  amendment  redu 
ing  this  ten  per  cent,  profit  on  the  dues  paid  in,  to  six 
cent,  had  been  passed.  An  accomiianying  affidavit  set  fort^ 
that  it  was  done  by  a  unanimous  vote,  and,  therefore, 
course,  by  a  vote  of  two-thirds  of  all  the  stock  holders  preserm 
This  affidavit  was  admitted  subject  to  any  objections  as  to  i 
force. 

But  even  if  it  be  conceded  that  the  amendment  was  proven 
by  competent  testimony  to  have  been  adopted,  its  adoption 
would  not  alter  the  contract  that  had  already  been  entered 
into.  The  provision  of  this  constitution  allowing  amend- 
ments to  be  made  in  future,  is  not  to  be  construed  as  author* 
izing  two-thirds  of  the  stockliolders  to  alter  a  contract  which 
had  already  been   made.     Tiiey  might  make  future  arrange- 
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i^nts  nnder  it,  but  not  change  the  existing  rights  of  parties. 
Cox^eover,  it  is  to  be  observed,  that  the  amendment  was  not 
*  "tliis  15th  article,  but  of  the  article  specifically  relating  to 
arsons  who  wish  to  withdraw  entirely  from  the  association, 
construe  this  15th  article,  therefore,  as  being  unchanged, 
requiring  that  the  borrower  or  advancee,  desiring  to  set- 
up, shall  be  credited  the  amount  that  he  has  paid  in 
ithly  on  his  stock  ;  that  is  to  say,  the  dollar  a  month,  and 
per  cent,  on  that  and  the  balance  he  must  pay.  Now, 
'tlie  plaintiff  wants  our  assistance,  he  must  perform  either 
L^  contract  he  has  entered  into  or  the  alternative  he  has 
1  opted  for  discharging  himself.  The  auditor  has  ascertained 
1.^  amount  required  for  settlement,  calculating  the  interest 
b  six  per  cent.,  but  the  account  is  easily  recast  by  adding 
per  cent. 
T?his  was  the  obligation  of  the  plaintiff  when  he  com- 
noed  his  suit,  and  as  he  has  delayed  the  association  by 
'thholding  payment,  he  must  pay  interest  during  that  time. 
The  decree  can  easily  be  made  up  from  these  elements. 
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Mabgaret  Hetzel 
The  Baltimore  and  Ohio  Railroad  Cobipany. 

Law.    No.  15,718. 

{Decided  December  1,  1884. 
The  Chief  Justice  and  Justices  Mao  Artht7r  and  Jambs  sitting. 

Where  a  party  makes  a  motion  for  a  new  trial  within  four  days  after  the 
rendition  of  the  yerdict,  he  is  entitled  to  have  his  motion  passed  upon  hj 
the  court,  and  if,  in  the  meantime,  judgment  has  been  entered,  it  renuuns 
subject  to  be  set  aside  if  a  new  trial  be  grant4?d.  So,  too,  with  the  motion 
in  arrest  of  judgment  if  made  in  proper  time.  The  fact  that  no  suspend* 
ing  undertaking  or  bond  is  given,  cannot  affect  the  right  to  have  those 
motions  passed  upon  by  the  court.  The  giving  of  this  suspending  bond  is 
not  a  condition  precedent  to  the  motion.  The  party  takes  only  the  risk  of 
an  execution  being  issued  and  a  levy  and  sale  made  in  the  meantime.  Bot 
if  the  motion  for  a  new  trial  and  the  motion  in  arrest  of  judgment  have 
been  heard,  and  pending  these  motions,  no  levy  has  been  made,  then,  if 
the  party  appeal  and  give  his  appeal  bond,  all  further  proceedings  under 
the  execution  are  stayed. 

STATEMENT  OF  THE  CASE. 

Motion  to  direct  the  marshal  to  suspend  execution. 

The  verdict  in  this  case  was  rendered  June  5,  1884,  and 
judgment  was  entered  thereon  on  the  same  day. 

On  June  7,  1884,  a  motion  for  a  new  trial  was  filed.    On 
July  9,  1884,  a  writ  of  execution  was  issued.     On  July  14, 
1884,  the  defendant  moved  to  quash  the  writ  of  execution 
and  to  vacate  the  judgment.     Both  motions  were  argued 
and  overruled  on  the  19th  day  of  July,  1884.     Thereupon, 
the  defendant  immediately  filed  a  motion  in  arrest  of  judg- 
ment.    This  motion  was  also  overruled ;  whereupon  the  de- 
fendant appealed,  and  gave  an  appeal  hond  which  was  ap- 
proved.    The  questions  involved  in  the  case  are  the  con- 
struction to  be  given  the  62d  and  69th  rules  of  court,  and 
whether,  by  the  proceedings  in  this  case,  the  writ  of  execu- 
tion was  suspended. 

The  rules  of  court  in  question  are  as  follows  : 

"Rule  62.  No  motion  for  a  new  trial  on  a  bill  of  excep- 
tions  shall  suspend  the  entry  of  judgment,  or  'the  issuing 
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and  levy  of  execution ;  but  a  stay  of  execution  fihall  be 
entered  if  the  party  making  the  motion  shall,  within  ten 
days  after  judgment,  execute  and  file  in  the  cause  an  under- 
taking with  one  or  more  sureties,  to  be  approved  by  the 
court,  or  a  justice  thereof,  in  the  form  provided  for  in  Rule 
Ifo.  91  in  cases  of  appeal,  and  the  court  may,  upon  cause 
shown,  and  notice,  stay  execution  within  the  ten  days  and  en- 
large the  time  for  filing  the  undertaking. 

'*  No  motion  for  a  new  trial  for  any  other  cause  shall  sus- 
pend the  entering  of  judgment  and  issuing  of  execution, 
unless  the  party  moving  shall,  within  ten  days  after  verdict, 
execute  and  file  in  the  cause  an  undertaking,  with  one  or 
more  sureties,  to  be  approved  by  the  court  or  a  justice  thereof. 
"  Rule  69.  If  a  motion  for  a  new  trial,  under  second  para- 
graph of  Rule  60,  or  a  motion  for  a  new  trial  on  exceptions 
entertained  by  the  judge  who  tried  the  case  under  the  first 
paragraph  of  Rule  60,  be  overruled,  and  the  court  decide 
that  the  verdict  shall  stand,  then  the  party  may  move  in 
arrest  of  judgment. 

"  This  motion  shall  be  made  in  writing,  signed  by  counsel, 
and  be  made  of  record  on  the  minutes  of  the  court,  and  it  shall 
state  the  reason  or  reasons  relied  upon  in  support  of  it.  If 
several  reasons  be  assigned,  they  shall  be  set  forth  sepa- 
rately, and  each  shall  be  numbered. 

"  No  motion  in  arrest  of  judgment  shall  suspend  the  entry 
oi  judgment  and  issuing  and  levy  of  execution,  unless  a 
similar  undertaking  to  that  hereinbefore  provided  in  the 
case  of  motions  for  a  new  trial  be  executed  and  filed  by  the 
party  moving.  In  case  the  motion  be  overruled,  the  party 
moving  may  appeal  to  the  General  Term,  in  which  event  he 
may  further  stay  execution  by  executing  and  filing  the 
undertaking  prescribed  in  cases  of  appeals,  which  shall  super- 
sede the  undertaking  originally  filed." 

Rule  60,  referred  to  in  the  foregoing  rule,  is  as  follows : 
*'  Rule  60.  Motions  for  a  new  trial,  which  are  designed  to 
set  aside  a  verdict  and  procure  a  new  trial  of  a  case,  are  of 
two  kinds,  to  wit : 

^'  1.  Those  which  are  grounded  upon  alleged  errors  of  law 
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by  the  justice  presiding,  in  his  rulings  during  the  trial, 
admitting  or  excluding  evidence,  or  in  his  instruction.! 
the  jury ;  these  motions  must  be  made  upon  a  bill  of  exc: 
tions,  and  are  to  be  heard  in  the  General  Term  in  the  £ 
instance.  But  the  justice  who  tried  the  cause  may,  in 
discretion,  entertain  a  motion  on  exceptions  taken  at 
trial,  to  set  aside  the  verdict  for  error  in  law. 

"  2.  Those  which  are  grounded  upon  the  following  a 
similar  allegations: 

"  (1.)  That  the  party  moving  for  a  new  trial  had  no  noti 
and  did  not  appear  at  the  trial. 

"  (2.)  Misbehavior  of  the  successful  party. 

"  (3.)  Misbehavior  of  the  jury. 

"  (4.)  That  the  verdict  is  contrary  to  the  evidence. 

"  (5.)  That  the  verdict  is  unreasonable  or  uncertain. 

"(6.)  That  the  verdict  was  obtained  by  surprise. 

"  (7.)  That  a  new  and  material  fact,  unknown  at  the  tii 
of  the  trial,  and  not  ascertainable  by  reasonable  diligen 
by  the  party  moving,  has  come  to  light  since  trial,  and  t 
like. 

"  These  motions  are  addressed  to  the  discretion  of  the  ji 
tice  presiding  at  the  trial,  and  are  not  appealable." 

Frank  W.  Hackett  for  plaintiflF. 
Merrick  &  Morris  for  defendant. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

This  motion  involves  a  construction  of  the  rules  relati 
to  new  trials  and  in  arrest  of  judgment.  We  have  found 
difficult  to  harmonize  the  seemingly  conflicting  provisic 
of  these  rules,  and  we  are  therefore  very  happy  to  learn  tl 
the  court  is  to  be  offered  an  opportunity  to  act  upon  a  p 
posed  revision  of  them  which  the  gentlemen  of  the  I 
Association  have  undertaken  to  draft. 

We  think,  however,  that  the  rule  relating  to  new  tria 
as  it  stands,  in  the  first  place,  allows  four  days  for  maki 
such  motion.  That  motion  was  made  in  this  case  two  da 
after  the  verdict  was  rendered.    It  appears,  however,  to 
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a  long  continued  practice  in  the  circuit  court,  to  enter  the 
judgment  immediately  upon  the  rendition  of  the  verdict,  or 
at  least  upon  the  same  day.  Now,  whether  the  common  law 
rule,  that  judgment  shall  not  be  entered  upon  the  verdict 
until  four  days  have  first  elapsed,  is  in  force  in  this  District 
or  not,  we  have  no  doubt  that  at  whatever  period  the  judg- 
ment is  entered,  a  party  preserves  all  his  rights  by  making 
his  motion  for  a  new  trial  within  four  davs  after  verdict, 
and  if  the  judgment  has  been  in  the  meantime  entered,  it 
remains  subject  to  be  set  aside  if  a  new  trial  be  granted. 
Bule  62  provides  that  the  making  of  a  motion  for  a  new  trial 
shall  not  suspend  the  entry  of  judgment  unless  an  under- 
taking with  sureties  be  given.  None  was  given  in  this  case, 
but  the  motion  remained  pending  for  nearly  a  month,  when 
it  was  heard  and  overruled.  Thereupon  a  motion  in  arrest 
of  judgment  was  filed.  This  was  also  overruled,  and  the 
plaintiff  then  appealed,  giving  an  ai)peal  bond  with  sureties 
approved  by  the  court.  We  hold  that  the  judgment,  which 
was  entered  immediately  on  the  rendition  of  the  verdict, 
was  entered  subject  to  the  enforcement  of  all  the  rights  of 
the  plaintiff  to  have  his  motions  for  a  new  trial  and  in  arrest 
of  judgment  acted  upon  by  the  court,  for  a  party  has  as  much 
right  to  contest  the  propriety  of  the  judgment  as  he  has  to 
the  right  of  trial  by  jury,  and  the  fact  that  the  judgment 
was  entered  on  the  same  day  with  the  verdict  cannot  impair 
that  right.  The  fact  that  no  suspending  undertaking  or 
bond  was  given  while  the  motion  for  a  new  trial  and  the 
motion  in  arrest  of  judgment  were  pending,  could  not  affect 
the  right  to  have  those  motions  passed  upon  by  the  court. 
The  giving  of  this  suspending  bond  is  not  a  condition  prece- 
dent to  the  motion.  The  motion  may  be  made,  and  if  the 
undertaking  be  not  given,  the  party  takes  the  risk  of  an 
execution  being  issued,  and  a  levy  and  sale  made  in  the 
meantime.  But  if  the  motion  for  a  new  trial  and  the  motion 
in  arrest  of  judgment  have  been  heard  and  refused,  and 
pending  these  motions  no  levy  has  been  made,  then,  if  the 
party  appeal  and  give  his  appeal  bond,  all  further  proceed- 
ings under  the  execution  are  stayed. 
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This  was  the  method  of  proceeding  in  this  case.     Wh^ 
the  motions  for  a  new  trial  and  in  arrest  of  judgment  wei- 
overruled,  the  plaintiff  appealed  and  gave  a  bond  approve 
by  the  court.     When  the  bond  was  given  the  judgment 
been  entered  and  execution  had  issued,  but  no  levy  had  y 
been  made.     We  are  of  opinion  that  this  appeal  bond  stopp 
everything  where  it  found  it  the  moment  it  was  given,  a 
consequently  arrested  further  proceedings  under  the  exec 
tion.     If  it  is  necessary  to  make  any  definite  order,  it  will 
that  the  execution  issued  in  this  case  stand  arrested  un 
the  hearing  of  the  appeal  now  pending. 
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I  The  Chief  Justice  and  Justices  Mac  Abthue  and  James  sitting. 
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has  power  to  adopt  a  law  by  reference  to  it,  without  embodying 
16  law  ze&rred  to  in  the  act  adopting  it,  provided  the  reference  be  clear, 
tinct  and  unmistakable. 

e  joint  resolution  of  Congress  of  April  24,  1880,  adopting  and  legaliz- 
g  certain  ordinances  of  the  Board  of  Ilealth  of  the  District  of  Columbia 
ndered  those  ordinances  the  laws  of  the  District;  and  the  Police  Court  of 
e  District  of  Columbia  has  jurisdiction  to  impose  and  enforce  the  penal- 
set  forth  therein. 
^The  District  of  Columbia  v.  Bates,  1  Mac  A.,  403,  so  far  as  it  refers  to 
be  powers  of  Congress  and  of  the  Board  of  Health  in  respect  of  nuisances, 
nestioned. 

information  charging  that  the  defendant  "did  then  and  there  com- 
,  create  and  maintain  a  nuisance  injurious  to  health,  consisting  of 
Toshing,  grinding  and  burning  of  shells,  whereby  noisome  stenches  and 
'^csundous  gases  arise  and  are  generated,"  charges  a  nuisance  at  common  law. 
"When  an  inferior  court  is  proceeding  beyond  or  without  its  jurisdiction, 
ie  writ  of  certiorari  is  the  proper  remedy,  but  not  for  mere  matters  of 
•orm  and  procedure;  and  it  seems  that  the  writ  ought  never  to  issue  where 
^lere  is  a  right  of  appeal,  unless  the  jurisdiction  is  called  in  question,  or 
some  specific  reason  is  shown  why  the  writ  should  issue,  as  that  a 
has  lost  his  right  of  appeal  through  mistake  or  inadvertence  or  the 


i 


^Q  objection  that  the  information  contains  the  signature  of  the  prosecut- 

attomey  in  printed  type,  instead  of  the  same  being  written,  is  one 

'•^iloh  relates  merely  to  a  matter  of  form  and  procedure,  which  is  amend- 

STATEMENT  OF  THE  CASE. 

lis  case  was  commenced  in  the  Police  Court  of  the  Dis- 
of  Colnmhia,  by  information  filed  by  the  attorney  for 
District^  and  charging  the  defendant  with  violating  an 
nance  of  the  Board  of  Health  against  nuisances.     Ui)on 
^I^I^lication  to  the  Circuit  Court  of  the  District  of  Columbia 
^^^^'Hiorari  was  issued,  and  the  case  coming  up  in  that  court 
certified  to  the  General  Term  to  be  heard  in  the  first 
loe. 
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The  information  charged  the  defendant  with  "ereatii 
and  maintaining  a  nuisance  injurious  to  health,  consisti: 
of  crushing,  grinding  and  burning  of  shells,  where 
noisome  stenches  and  noxious  gases  arise  and  are  generat 
which  is  contrary  to  and  in  violation  of  section  21  of 
ordinance  of  the  Board  of  Health  of  the  District  of  Coin 
bia,"  &c. 

Instead  of  a  written  signature  the  information  had  i 
nexed  to  it  the  printed  name  of  "A.  G.  Riddle,  attorney 
the  District  of  Columbia." 

Section  21  of  the  ordinances  of  the  District  of  Columi 
legalized  by  joint  resolution  of  Congress,  April  24,  18 
No.  25,  is  to  this  eflfect: 

"The  crushing,  grinding,  or  burning  of  bones  or  she 
or  any  other  business  or  trade  whereby  noisome  stencl 
and  odors  and  noxious  gases  arise  or  are  generated  witl 
the  cities  of  Georgetown  or  Washington,  are  hereby  • 
clared  nuisances  injurious  to  health,  and  after  due  not 
from  this  board  to  abate  the  same,  shall,  upon  convicti 
thereof,  be  fined  not  less  than  ten  nor  more  than  one  hi 
dred  dollars  for  every  such  oiFence." 

And  it  is  further  provided  in  the  27th  section: 

"  That  all  fines  and  penalties  imposed  by  any  section 

this  ordinance  shall  be  collected  by  prosecution  in  the  1 

lice  Court  or  other  proper  court  of  the  District  of  Columi 
by  information  filed  in   said  court,  at  the  instance  of  t 

'Board  of  Health." 

The  questions  submitted  at  the  hearing  were  the  valid 

of  the  ordinance,  and,  if  valid,  wliether  the  Police  Court 

the  District  of  Columbia  has  jurisdiction  to  impose  and  < 

force  the  i)enalty  set  forth. 

A.  G.  Riddle  and  Francis  Miller  for  the  District. 
H.  R.  Webb  for  the  defendant. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  ot  1 
dourt. 

This  was  a  prosecution  commenced  by  information  in  1 
Police  Court,  to  recover  a  i3enalty  against  the  defendai 
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for  maintaining  a  nuisance  injurious  to  health.  It  appears 
from  a  statement  in  the  petition  that  the  defendant's  plea 
to  the  court's  jurisdiction  was  overruled.  An  application 
was  then  made  for  a  writ  of  certi07*ari  to  bring  the  case  up 
here. 

The  main  question  to  be  determined  is  one  of  jurisdic- 
tion, and  the  writ  of  certiorari  is  the  appropriate  proceeding 
to  raise  that  question.  There  are  questions  in  this  case  in 
regard  to  the  form  of  this  complaint,  but  the  main  question 
relates  to  the  jurisdiction  of  the  police  court  in  the  first 
place,  and,  in  the  second,  to  the  validity  of  the  law  under 
which  the  proceeding  was  laid. 

It  will  be  remembered  that,  by  the  organic  act,  provision 
was  made  for  the  appointment  of  a  Board  of  Health.     They 
were  authorized  to  adopt  such  regulations  as  were  necessary 
in  regard  to  nuisances  injurious  to  health.     They  devised  a 
code  of  ordinances  relating  to  that  subject  that  were  quite 
exhaustive  in  their  nature,  referring  to  every  matter  that 
could  affect  the  public  health.     It  will  also  be  remembered 
that  that  board  was  abolished  by  the  act  of  June  11,  1878, 
and  their  powers  transferred  to  the  Commissioners.     The 
validity  of  these  ordinances  was  passed  upon  by  this  court 
in  the  case  of  the  District  of  Columbia  against  Bates,  which 
was  a  proceeding  commenced  like  this  in  the  police  court  to 
recover  a  penalty  for  sustaining  a  nuisance   injurious   to 
health,  1  Mac  A.,  433.     A  majority  of  the  court  came  to 
the  conclusion  that  Congress  could  not  delegate  the  power 
rf  making  these  ordinances  to  the  Board  of  Health,  and 
that  the  board  had  not  the  power  of  defining  what  should 
be  nuisances  injurious  to  health.     Probably,  in  view  of  that 
lecision,  Congress,  on  the  24th  of  April,  1880,  passed  a 
joint  resolution  adopting  and  legalizing  these  ordinances  of 
the  Board  of  Health  by  their  titles,  without  incorporating 
into  the  resolution  itself  the  terms  in  which  the  ordinances 
^ere   expressed.     The   first  section  of  that  act  refers  dis- 
dnctly  to  "an  ordinance  to  revise,  consolidate  and  amend 
he  ordinances  of  the  Board  of  Health,  to  declare  what  shall 
e  deemed  nuisances  injurious  to  health,  and  to  provide  for 
44 
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the  removal  thereof/'  and  it  legalizes  that  ordinance,  and^ 
number  of  other  ordinances  are  stated  by  their  titles  an 
legalized  also,  and  declared  to  be  the  law  of  the  Distric 

These  ordinances  have  been  subjoined  by  Mr.  Richardsoi 
to  his  supplement  to  the  Eevised  Statutes,  on  page  574,  in 
note,  and  exend  through  several  pages  of  very  fine  prin* 
They  relate  to  every  conceivable  subject,  properly  so  too,  r€ 
lating  to  the  safety,  comfort  and  decency  of  the  city,  and  i 
the  District  is  without  this  law,  it  has  no  means  of  protecl 
ing  its  decency  or  its  comfort,  and,  indeed,  it  would  becom 
uninhabitable  for  human  beings.  The  court  would  not  b 
disposed  by  judicial  decision  to  abrogate  an  act  of  Congres 
relating  so  extensively  and  emphatically  to  the  well-bein 
of  the  inhabitants  of  the  capital,  and  we  think  that  we  ac 
not  compelled  to  do  so. 

The  objection  to  the  legislation  is  that  it  is  vagiz 
and  uncertain,  and  that  the  resolution  does  not  embodi 
the  law  which  it  seeks  to  enact,  &c.  We  suppose  tha 
it  is  quite  competent  for  Congress  to  adopt  a  law  t 
reference  to  it,  to  adopt  any  provision  that  has  bee 
completed  by  reference  to  it,  if  that  reference  is  clear,  d5 
tinct  and  unmistakable,  and  this  we  think  Congress  hm 
done,  and  if  the  judges  of  this  court  should  hold  that  air 
vagueness,  that  any  uncertainty  or  any  want  of  distinctness 
arises  out  of  this  resolution,  they  would  probably  be  the  onZ 
three  individuals  in  the  United  States  who  would  announ— 
such  a  preposterous  proposition  with  any  expectation  of  r" 
ceiving  credit  for  sanity.  We  hold  very  clearly  to  tU 
opinion  that  this  resolution  is  not  void  for  the  reason 
uncertainty  or  indistinctness. 

In  addition  to  what  api>ear8  upon  the  face  of  the  resold 
tion  itself,  I  have  already  referred  to  the  fact  that  MH 
Richardson  in  his  supplement  has  subjoined  the  ordinances 
in  full,  not  only  by  their  titles,  but  the  body  and  conten' 
are  published,  and  then  by  a  distinct  resolution  at  the  sanr 
session  Congress  declares:  "The  supplement  to  the  Revise 
Statutes,  embracing  the  statutes,  general  and  permanent  S 
their  nature,  passed  after  the  Revised  Statutes,  with  ref^ 
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,  connecting  provisions  on  the  same  subject,  explanatory 
citations  of  judicial  decisions,  and  a  general  indeit 
pared  by  William  A.  Richardson,  be  stereotyped  at  the 
g'O^vernment  printing  office,  and  the  indexes  and   plates 
reof,  the  right  and  title  therein  and  thereto  shall  be  in 
fully  belong  to  the  Government  for  its  exclusive  use," 
.    And  the  close  of  the  resolution  is  in  the  following 
guage: 

'The  publication  herein  authorized  shall  be  taken  to  be 
ma  facie  evidence  of  the  laws  therein  contained  in  all  the 
"torts  of  the  United  States." 

Ji  discrimination  might  pbrhaps  be  made  upon  the  Ian- 
age  which  I  have  just  read.     It  relates  to  "laws  therein 
xitained ; "  that  language  would  not  apply  to  the  notes  sub- 
joined,  and  we  are  not  disposed  to  say  that  that  is  not  a  fair 
&Ti.d  just  distinction  to  make.     The  only  reason  why  we  al- 
lu.de  to  it  now,  is  to  show  the  clearness  and  the  distinctness 
"^^ith  which  those  ordinances  are  pointed  out,  and  any  man 
"tluit  can  read  fine  print  can  understand  what  they  are. 

Ttere   was   another   matter   in   this    connection   which 

'^tifty  with  propriety  be   alluded  to.     Referring  again  to 

^Wie  District  of  C!olumbia  vs.  Bates,  the  doctrine  was  there 

announced  that  the  Board  of  Health  could  not  adopt  regu- 

^tions  in  the  form  presented  by  these  ordinances,  declaring 

^h^t  should  be   a   nuisance   injurious  to    public  health. 

^IxG    authority  of  that  decision   is  very  much  shaken  by 

*Q.o    decision  of  the  Supreme  Court  of  the  United  States  in 

^^   oase  of  Barnes  vs.  The  District  of  Columbia.     That  was 

**^   »-ction  .brought  by  the  plaintiff  to  recover  damages  for 

^^^    ijijury  received  by  the  negligence  of  the  District  of  Col- 

ia,  in  leaving  an  excavation  in  a  street  open,  into  which 

^^11  and  from  which  he  received  the  injuries  complained 

The  District  in  that  case  took  the  ground  that  the  Board 

ublic  Works  had  entire  control  of  the  public  streets, 

that  they  were  autliorized  by  the  organic  act  to  adopt 

.  •         —  regulations  as  might  be  necessary  for  their  prescrva- 

^;^^^^  and  repair ;  that  the  officers  composing  the  Board  of 

^\)lic  Works  were  appointed  by  the  President,  with  the 
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consent^of  the  Senate;  tliat  they  were  paid  by  the  Un-  ited 
States,  and  were  therefore  a  body,  a  quasi  corpora  ^^ion 
as  it  were,  distinct  from  the  general  government  of  the 
District,  and  for  whose  negligence  the  District  was  nat:^  re- 
sponsible. This  court  was  convinced  that  such  ought  tcziD  be 
the  construction  of  the  organic  act,  and  pronounced  aga.  ^nst 
the  remedy  in  that  case. 

The  Supreme  Court  reversed  that  decision,  and  held 
the  Board  of  Public  Works  was  simply  a  part  of  the  m 
cipal  government,  an  agency  provided  for  by  law  for 
purpose  of  carrying  out  the  details  of  municipal  autho 
and  meeting  municipal  necessities,  and  that  the  District- 
therefore  responsible  for  their  conduct  or  misconduct. 
Justice  Hunt,  who  delivered  the  opinion,  refers  at  larg* 
the  various  powers  which  were  delegated  to  the  diflfei —  ent 
branches  of  the  municipal  government,  as,  for  instance,  tr  Tiat 
it  provided  for  a  Board  of  Healtli,  for  a  Board  of  Pu"Mi}lic 
Works,  a  Legislative  Assembly,  &c.,  and  distributed  ^he 
various  functions  of  municipal  duty  among  these  vari  onfl 
agents,  but  that  in  point  of  fact  they  all  constituted  the  ci^or- 
poration,  and  so  they  held  that  the  District  was  responsit^J^- 

Now,  if  it  be'true,  according  to  the  doctrine  of  the  Supre:Kie 
Court,  tliat  Congress  could  delegate  to  the  Board  of  Piit^l*^, 
Works  a  right  to  pass  regulations  for  the  control,  rep^^'^»j 
&c.,  of  the  streets,  it  seems  scarcely  less  logical,  and  1^®* 
legal,  that  they  could  delegate  to  the  Board  of  Public  Hcarl*^" 
the  power  of  passing  regulations  on  that  subject.     It 
really  of  more  vital  consequence  to  the  community  than 
other  brauchj^of  duty  which  they  delegated  to  these   si-'- 
agencies ;  so  that  we  think  we  are  justified  in  saying  that 
case  of  Barnes  vs.  The  District  ot  Columbia,  91  U.  S.,  5-* 
shakes  to  a  very  great  extent  the  authority  of  this  courts 
The  District  of  Columbia  against  Bates.     If  nothing    ^  ■* 
was  wanted,]^however,  to  completely  set  that  decision  s»  ^^ 
in  this  particular  matter,  it  would  be  the  legislation  of  C- 
gress  to  which  I  have  just  referred. 

Again  it  was  argued,  quoting  as  authority  the  Bates  ca 
that  neither  the  Board  of  Health  nor  Congress  could  dech 
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aisance  injurious  to  healtli,  and  that  they  could  declare 
hing  a  nuisance  whioli  was  not  one  at  common  law.  This 
trine,  I'presume  by  fair  interpretation  of  tliat  decision,  may 

deduced  from  it,  but  no  one  will  read  it  calmly 
r  without  thinking  that  our  lamented  and  learned  brother 
n  rather  over-stated  the  law  when  he  said  that  such  an 
ii^ras  beyond  the  power  of  Congress.  IJut  whether  Con- 
es has  that  power  or  not,  we  know  that  if  they  have  not 
^er  to  declare  nuisances  injurious  to  liealth,  that  they 

have  very  little  authority  over  municipal  powers,  because 

police  regulations  of  a  densely  inhal)ited  city,  its  sani- 
y  regulations  and  necessities,  are  of  such  importance  that 
t  power  must  reside  somewhere  else  than  in  the  common 
'.  We  think  it  is  a  just  conclusion  tluit  Congress  may 
lare  what  is  a  nuisance  injurious  to  liealth.  But  whether 
an  or  not,  there  is  no  doul)t  of  one  tiling,  that  the  com- 
int  in  this  case  does  describe  a  nuisance  at  common 
r,  or  what  would  constitute  a  nuisance  at  common  law. 
Jeclares  "that  the  Washington  Gas  Light  Company,  late 
the  county  of  Washington  aforesaid,  on  the  21st  day  of 
ly,  in  the  year  of  1881),  and  on  divers  other  days  between 
i  day  and  the  day  of  the  filing  of  this  information,  in  the 
strict  aforesaid,  and  in  the  city  of  Washington,  near  unto, 
or  upon  divers  public  streets,  and  also*  near  unto  the 
'lling  houses  of  divers  good  citizens  of  the  District  of 
Umbia,  to  wit,  on  lot  on  corner,"  &c.,  describing  the 
lity,  "did  then  and  there  commit,  create  and  maintain 
Usance  injurious  to  health,  consisting  of  crushing,  grind- 

and  burning  of  shells,  whereby  noisome  stenches  and 
ious  gases  arise  and  are  generated,  which  is  contrary  to 
in  violation  of,"  &c. 

^ell,  now  a  condition  of  things  from  which  arise  noxious 
'8,  noisome  stenches,  &c.,  what  are  they  but  nuisances, 

the  common  law  would  take  cognizance  of?     It  appears 
Bthat  the  argument  on  all  the  points  against  the  power 
le  court  to  enforce  these  ordinances  must  fall, 
hen,  in  regard  to  the  writ  of  certiorari     There  is  no 
>t  that  where  an  inferior  court  is  proceeding  beyond  or 
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without  its  jurisdiction,  the  writ  of  ccrtioi'ari  is  the  prop^ 
remedy,  and  the  court  appealed  to  in  such  a  case  for  the  wr^ 
will  grant  it,  and  will  restrain  such  inferior  court.  This 
however,  will  only  arise  on  the  question  of  jurisdiction,  anc 
not  as  to  matters  of  form  and  procedure.  We  have,  there 
fore,  taken  cognizance  of  this  certiorari  for  the  purpose  c 
settling  the  question  of  jurisdiction. 

Another  question  relating  tothe  jurisdiction,  is,  grantin: 
that  this  law  is  valid,  can  it  be  enforced  in  the  police  cour 
when  it  has  no  jury  by  which  a  party  can  have  his  righl 
adjusted  ?  I  suppose  that  question  is  stare  decisis  with  ui 
The  right  of  trial  by  jury  is  secured  by  an  appeal  to  thi 
court,  and  that  is  a  substantial  compliance  with  the  provisio 
of  the  Constitution  on  that  subject. 

Objections  are  taken  to  the  complaint  that  there  i 
no  prayer  for  process,  and  that  it  does  not  allege  nc 
tice.  The  21st  section  of  the  ordinances  is  the  on 
upon  which  this  complaint  is  founded.  It  provides  fo 
the  punishment  of  whoever  shall  "  continue  any  sue 
nuisance,  and  who  shall  fail,  after  due  notice  from  th 
board,  to  abate  the  same " ;  and  it  is  declared  that  ther 
is  no  allegation  of  notice  in  the  complaint.  It  is  als 
objected  that  the  name  or  signature  of  the  district  attorne; 
is  printed  in  roman  characters  and  not  in  writing.  W 
think  that  these  relate  to  mere  matters  of  form  and  proced 
ure,  and  are  amendable.  It  would  be  very  easy  to  pray  pre 
cess,  and  to  allege  want  of  notice.  We  ought  not  to  encourag 
writs  of  certiorari  for  mere  matters  of  form,  and  the  court 
do  not.  The  old  Sui)reme  Court  of  New  York  was  trouble* 
with  applications  of  this  kind,  and  they  finally  decide^ 
broadlv  the  doctrine  that  writs  of  certicn^ari  should  neve 
issue,  where  there  was  a  right  of  ai)peal,  and  the  party  coul 
have  a  remedy  in  a  superior  court,  unless  the  jurisdictioi 
was  called  in  question,  or  unless  some  specific  reason  wa 
shown  why  the  writ  should  issue,  as  that  a  party  has  lost  hi 
right  of  appeal  througli  mistake  or  inadvertence,  or  some 
thing  of  that  kind.  So  we  do  not  think  that  we  ought  t 
pass  upon  these  questions,  and  simply  decide  that  a  writ  o 


Edmonston  t;.  Gilbert.  361 

oeirtiorari  does  not  lie  for  such  complaints  ad  the  objections 
^v-liich  have  just  been  mentioned. 

Our  conclusion  upon  the  whole  is,  that  this  writ  must  be 
(]^t:iashed  or  discharged^  and  that  an  order  o{ procedendo  must 
entered  in  the.  case  to  return  it  to  the  police  court  for  fur- 
proceedings. 


J.  A.  Edmonston  et  al. 

V8, 

Henry  P.  Gilbert  et  al. 

Law.    No.  23,869. 

{Decided  January  12.  1885. 
The  Chikf  Justice  and  Justices  Mag  Arthur, 
Cox  and  James  sitting. 

*  "^     note  consecutively  endorsed  by  three  persons,  being  dishonored,  the 

^^*^«r  notified  by  mail  the  last  endorser,  who  lived  in  a  different  city,  en- 

^^^ing  him  at  the  same  time  two  noticx?8  for  delivery  to  the  other  en- 

'^^•iBcrs,  the  last  of  whom  resided  in  the  same  city  witli  the  holder  of  the 

^^^  -    These  notices  the  endorser  to  whom  tliey  had  been  mailed  immedi- 

^^Ijr delivered  to  his  next  endorser,  who,  in  turn,  mailed,  on  the  next  day, 

r  -    "^^e  first  endorser,  the  notice  intended  for  him. 


2  ^w^    Sufficient  to  fix  the  liability  of  the  first  endorser. 

^«5  rule  laid  down  in  Morton  rs.  Cammack,  Mac  A.  &  Mackey,  22,  that 
^^'^  the  holder  and  endorser  reside  in  tlie  siime  city,  notice  of  protest  by 


V^^  is  not  sufficient,  does  not  apply  to  a  case  where  there  are  several  en- 
^*''^^""  some  of  whom  live  in  another  city. 


statement  of  tue  case. 

-^Ixis  action  is  brought  upon  a  promissory  note  against  the 
^rs,  (a  partnership),  Booth,  Wemple  &  Smith,  and  also 


r^^^nst  one  of  the  endorsers,  Henry  P.  Gilbert,  the  appel- 

^  ^*  in  this  ease.     The  drawers  of  the  note  interposed  no 

^^»ice;  the  endorser,  however,  insists  that  he  is  not  liable 

^^^^  the  ground  that  due  and  proper  notice  of  the  present- 


>    ^*^t,  and  dishonor  of  the  note  was  not  given  him,  and  the 

^&^1  sufficiency  of  the  notice  claimed  to  have  been  given,  to 

^^i;e  the  endorser,  was  the  matter  submitted  to  the  court. 
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From  the  bill  of  exceptions  and  ease  stated,  these  fai 
appear: 

1.  That  the  Citizens'  National  Bank  of  Washington  Ci 
D.  C,  was  the  holder  of  the  note  from  and  after  the  12th 
at  least  the  the  13th  day  of  June,  1882. 

2.  The  note  matured  on  the  IGth  of  July,  1882  ;  addi 
the  days  of  grace,  was  positively  payable  on  the  19th 
July,  1882. 

3.  That  the  endorser,  Gilbert,  was  well  acquainted  w 
the  Citizens'  National  Bank  and  its  officers,  and  they  w 
him,  and  that  he  was  a  hardware  merchant,  had  been 
business  for  nineteen  years  in  Washington,  and  had  of 
done  business  with  that  bank. 

4.  That  on  the  21st  of  July,  1882,  tlie  National  Farm 
and  Planters'  Bank  of  Baltimore,  Maryland,  received  fr 
the  Citizens'  Bank,  in  a  letter  dated  July  20,  1882,  ' 
note,  together  with  notices  of  protest,  for  itself,  the  pla 
tiffs,  and  for  defendant  Gilbert. 

5.  That  on  the  21st  of  July,  1882,  the  Baltimore  ba 
notified  the  plaintiffs  and  enclosed  the  notice  for  the  otl 
endorser  (Gilbert)  to  them  ;  that  Blundon,  one  of  the  pla 
tiff's  firm,  on  the  same  day  enclosed  the  notice  to  the  < 
fendant,  Gilbert,  with  a  letter  from  himself  in  his  O' 
name,  and  this  notice  and  letter  were  received  bv  the  < 
fendant  in  his  morning  mail  on  the  22d  of  July,  1882. 

6.  That  the  endorser,  (lilbert,  received  no  other  notice 
the  dishonor  of  the  note  than  the  letter  from  Blundon  oft 
21st  of  July,  and  the  notice  enclosed  therein. 

This  was  substantially  the  testimony  jjjiven  in  the  ca 
Whereupon  the  defendant  i)rayed  the  court  to  instri 
the  jury: 

1.  That  if  the  jury  find  from  the  whole  evidence  that  1 
Citizens'  National  Bank  of  Washington  was  the  party 
whom  the  note  in  suit  was  sent  for  demand  and  payme 
it  thereby  became  and  was  the  real  holder  of  said  note 
giving  and  receiving  notices  in  regard  thereto;  and  if  1 
jury  shall  further  find  that  the  said  Citizens'  National  Ba 
was  located  and  doing  business  in  Washington,  and  defec 
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*^^>  Gilbert,  was  also,  and  had  been  for  a  long  time  pre- 
^lotxBly  a  resident  of,  and  doing  business  in  the  same  place, 
*^^  this  was  known  to  said  bank,  and  that  no  other  notice  • 
^*    clishonor  of  said  note  in   suit  was  sent  to  the  defendant 
rf^^xi  the  one  mailed  from  Baltimore,  Md.,  on  the  2l8t  of 
^Ijr,  1882,  then  their  verdict  should  be  for  the  defendant. 
S*  That  a  notice  of  non-payment  of  a  note,  where  the 
^l^er  and  endorser  reside,  and  do  business  in  the  same  lo- 
*-  i  ty  or  place,  must  be  given  to  the  endorser  personally,  or 
^*  '•^    at  his  place  of  abode  or  place  of  business,  at  least  on 
^^     day  after  the  dishonor  of  said  note,  to  bind  the  enndorser. 
^^  •  That  notice  of  non-payment  of  a  note  to  the  endorser 
"^  ^n  parties  reside  in  the  same  town  or  place,  is  not  suf- 
^^^nt  to  bind  him  when  sent  by  mail. 

*^l?he  court  refused  to  grant  these  prayers,  but  instructed 
^^  jury  that  upon  the  whole  evidence,  the  defendant,  Gilbert, 
^^B  liable,  and  their  verdict  was  so  rendered. 

^IRNEY  &  BiRNEY  for  plaintiff. 

I'red  W.  Jones  for  defendant  Gilbert. 

It  is  submitted :  1st.  That  a  want  of  proper  notice  is  a 

Complete  defence  on  the  part  of  an  endorser;  the  doctrine 

^hich  formerly  obtained  that  he  must  be  injured  for  want 

^f  notice  having  been  exploded.     Hill  vs.  Heap,  16  Eng.  0. 

Jm  B.,  435. 

2d.  That  the  Citizens'  National  Bank  of  Washington,  D. 
C,  being  the  real  holder  of  the  note  before  and  at  the  date 
of  its  maturity,  was  the  only  proper  party  to  give  notice  of 
the  dishonor  of  the  note  to  all  endorsers.  Worden  vs. 
Nourse,  36  Vt.,  756 ;  Warren  vs.  Gilman,  5  Shepley,  360 ; 
Bank  w.  Perkins,  7  Shepley,  292;  Troy  Bank  vs.  Capital 
Bank,  41  Barb. ;  Ogden  vs.  Dobbins,  2  Hall,  112 ;  Bank  vs. 
Fellows,  2  Foster  (28  N.  H.),  302 ;  Smedes  vs.  Bank,  20 
Johns.,  379;  Thompson  vs.  Bank,  3  Hill,  S.  C.  (law),  77; 
Id.,  1  Riley,  8.  C.  (law),  81 ;  lb.,  23  Am.  Dec,  354. 

3d.  That  where  the  holder  and  endorser  both  reside  or  do 
business  in  the  same  place,  to  bind  or  charge  the  endorser, 
notice  must  be  given  to  him  personally,  or  left  at  his  place 


AK. 
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of  abode,  or  place  of  business,  at  least  or  latest,  on  the  d^ 
after  dishonor  of  said  note  ;  and  notice  by  mail  is  not  bC- 
ficient  to  charge  such  endorser.  Cabot  Bank  vs.  Warned 
10  Allen,  522  ;  Green  m  Darling,  3  Shepley,  143 ;  Morton 
V8,  Ward,  7  Wash.  L.  R,  and  authorities  there  cited ;  Baile ' 
w.  Bank  of  Mo.,  7  Mo.,  467 ;  Kramer  vs.  McDarell,  8  Watt: 
&  Serg.,  138 ;  Stephenson  vs.  Primrose,  8  Porter,  155  ;  CurtL 
vs.  Bank,  6  Blackf.,  302 ;  Pierce  vs.  Pindar,  5  Mete.,  352 
Power  vs.  Mitchell,  7  Wis.,  161 ;  Norris  vs.  Bank,  10  Mich. 
547  ;  Bell  vs.  Bank,  7  Gill,  216  ;  Walters  vs.  Brown,  15  Md. 
285  ;  Miranda  vs.  Bank,  6  La.,  740. 

The  note  was  born  in  Washington — its  maker  and  paye 
(the  endorser  Gilbert)  lived  and  did  business  in  Washing 
ton — it  was  made  payable  at  a  bank  in  Washington,  and  ai 
its  maturity,  and  for  some  weeks  before,  the  note  was  heL 
in  Washington. 

The  Citizens'  Bank  and  its  notary  partially  construed  tfai 
law  applicable  to  the  case,  and  interpreted  their  duties  unde 
it.  The  notice  given,  itself,  advises  the  endorser,  Gilbert 
that  he  is  accountable  to  the  "  Citizens'  National  Bank  "  f«i 
the  said  note,  and  the  notary  certifies  that  the  demand  anr 
protest  was  made  by  him  at  the  request  of  the  "  Citizen* 
National  Bank." 

But  should  a  note  like  the  one  in  this  suit  be  taken  bv  m 
endorsee  to  a  distant  place,  for  instance,  San  Franciscr 
California,  or  London,  England,  and  there  discounted  or  d  - 
posited  for  collection,  would  it  be,  or  can  it  be,  held  that  tM 
payee  and  first  endorser  would  or  could  be  charged  upon 
notice  from  the  bank  here  transmitted  to  such  distant  plae. 
but  directed  to  such  endorser,  and  then  re-transmitted  to  tB 
endorser  at  the  same  place  ? 

It  is  obvious  that  the  instructions  prayed  for  embodi* 
and  stated  the  law  of  the  case,  and  of  this  court,  and  shou 
have  been  granted  and  given  to  the  jury,  and  that  the  coi* 
below  erred  in  refusing  to  give  said  instructions.  It 
equally  obvious  that  the  instructions  given  by  the  coi* 
below  wrongly  stated  the  law  of  tlie  case,  and,  therefoc: 
that  as  to  the  defendant  Gilbert,  who  is  sued  in  this  acti* 
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jointly  with  the  maters  of  the  note,  the  judgment  should  be 
^v^koated  and  set  aside. 

Mr.  Justice  Mao  Arthur  delivered  the  opinion  of  the 
court. 

In  this  case  the  declaration  is  upon  a  promissory  note. 
The  first  endorser  is  the  payee.  It  is  dated  July  16,  1881, 
jMkyahle  in  12  months  at  the  Bank  of  the  Republic  in  this 
city.  Gilbert  endorsed  the  note  to  Edmonston  &  Sons,  a  co- 
partnership doing  business  in  Baltimore.  They  placed  it, 
as  tVie  period  of  maturity  was  approaching,  in  the  National 
Farmers  and  Planters'  Bank  of  the  city  of  Baltimore.  That 
l>ant  endorsed  it  to  the  Citizens'  National  Bank  of  this  city 
for  collection. 

We   have,   then,   three   endorsers:   Gilbert,  the   payee; 

Einaonston  &  Sons,  and  then  the  National  Farmers  and 

Planters'  Bank.     The  note  was  presented  at  the  Bank  of 

the  Kepublic,  and  payment  refused.     It  was  protested,  and 

notices  were  enclosed  in  a  communication  to  the  National 

Farmers  and  Planters'  Bank  of  Baltimore.     The  notices  of 

protest  appear  to  have  been  sufficient  to  fix  the  liability  of 

*11     the  endorsers,  provided  they  were  properly  delivered. 

•Thio  bank  in  Baltimore  delivered  the  notices  to  their  im- 

modiate  endorsers,  Edmonston  &  Sons,  who,  in  their  turn, 

*'^^ nsmitted  the  notice  to  Gilbert,  at  his  residence  in  Wash- 

^^gton.     So  that  we  have  the  three  endorsers  notified,  each 

"ing  his  immediate  endorser  notice  the  same  day  or  the 
after  receiving  it. 

There  can  be  no  fault  found  with  this  method  of  notifying 

tfio  endorsers,  for  it  appears  to  be  well  established  as  law 

^*t  the  holder  may  give  notice  of  the  dishonor  of  com- 

'^^^cial  paper  to  his  immediate  endorser,  and  that  one  can 

^^  give  notice  to  the  previous  one,  and  so  on  through  the 

pities  of  endorsers  up  to  the  first,  and  they,  then,  all  become 

^^t>Ie  to  the  holder  of  the  note.     If,  however,  the  holder 

^®  fit  to  give  notice  only  to  his  immediate  endorser  he  takes 

.   ^*    responsibility.     If  they   communicate   the   notice  in 

'^^  "   to  the  antecedent  endorsers,  it  fixes  the  liability  of  each 


356  Edmonston  d.  Gilbert. 

and  all  of  them  to  the  holder,  although  he  may  have  co 
municated  the  notice  only  to  his  immediate  endorser.  Ko^ 
we  think  that  that  was  done  in  this  ease,  and  consequent  ' 
that  the  liability  of  the  first  endorser  is  established.  It 
said  that  the  notices  ought  to  have  been  served  by  tt 
Citizens'  National  Bank  upon  Gilbert  directly.  This  ban 
has  its  habitat  in  Washington,  where  Gilbert  also  resides 
the  general  rule  is  that  where  the  holder  and  the  endorse 
of  a  dishonored  note  live  in  the  same  city,  service  by  mail  i 
not  sufficient — that  it  must  be  made  either  at  his  residenc 
or  place  ot  business.  This  rule  has  been  recognized  by 
decision  of  this  court  in  a  case  where  there  was  but  asingl 
endorser,  Morton  V8,  Cammack,  Mac  A.  &  Mackey,  22.  Bu 
the  law  approves  the  method  pursued  in  this  case  wher 
there  are  several  endorsers,  so  that  the  application  of  the  de 
cision  of  this  court  in  a  case  where  there  was  but  one  en 
dorser  can  scarcely  be  applied  to  a  case  of  this  descriptior 

It  is  said  that  the  notice  which  was  received  by  the  firs 
endorser,  who  is  the  defendant,  apprised  him  that  he  wa 
accountable  to  the  Citizens'  National  Bank  of  Washingtot 
and  it  is  claimed  upon  this  ground  that  the  notic 
ought  to  have  been  served  upon  him  directly  by  the  ban! 
in  this  city.  But  the  notice  was  transmitted  properly  b 
the  bank  here  to  the  bank  in  Baltimore ;  the  bank  in  Bal 
timore  delivered  the  notice  which  had  been  enclosed  for  th 
second  endorser,  the  plaintiffs  in  this  action,  and  they,  i 
turn,  immediately  communicated  the  notice  that  was  d( 
signed  for  Gilbert,  the  first  endorser,  by  mail,  apprisin 
him  of  the  fact  that  the  note  had  been  returned  to  thei 
dishonored,  and  that  they  wanted  him  to  pay  it,  or  languag 
to  that  efiect.  We  do  not  know  that  they  could  have  doD 
anything  more  to  fasten  the  liability  of  the  defendant  Gi 
bert. 

We  are  of  opinion  that  the  motion  for  a  new  trial  upo 
the  bill  of  exceptions  should  be  denied. 
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OuviA  Belmont 
vs. 

The    Washington  and  Georgetown  Railroad  Company. 

(  Decided  January  19,  1886. 

\  The  Chief  Justice  and  Justicea  Mac  Abtbue  and  James  sitting. 

Law.    No.  22,888. 

^  c^STie^ment  of  the  parties  bj  their  attorneys  to  refer  a  pending  cause  to  a 
•pecifti^X  referee,  "whose  award,  when  approved  by  Ihe  oourt,  is  to  be  its 
judi^m^ut,'*  is  not  within  the  MaryUnd  act,  and  if  the  court  disapprove 
the  &  ^%wanl,  and  make  an  order  setting  it  aside,  such  order  is  not  appeaUble. 

MorrxoN  to  dismiss  an  appeal, 

Th:^    Case  is  stated  in  the  opinion. 

^-  S.    Henklb  and  C.  Maurice  Smith  for  plaintiff 

Ekoci^h  Totten  and  Wm.  A.  McKenney  for  defendant. 

^^*    J^ustice  Mac  Arthur  delivered  the  opinion  of  the  court. 

^'^  "tihe  case  of  Olivia  Belmont  vs.  the  Washington  and 
^^^^S«town  Railroad  Company,  I  am  authorized  to  an- 
Bouno^  the  conclusion  of  the  court. 

^^^  following  minute  is  taken  from  the  journal  of  the 

^^^^  ^    "By  agreement  of  parties,  by  their  respective  attor- 

^^y^,  the  case  is  referred  to  James  G.  Payne,  esq.,  whose 

^'^►rclj  when  approved  by  the  court,  is  to  be  its  judgment." 

"^o  order  of  reference  was  prepared  by  the  attorneys,  and 

®  suppose  they  made  their  oral  application,  and  the  clerk 

^Slit  the  decision  of  the  court  as  well  as  he  could  and 

'^•de  this  minute  of  it;  but  we  cannot  find  that  any  formal 

^^^r  was  signed  by  the  court. 

^T,  Payne,  it  appears,  acted  upon  the  order,  took  testi- 

^^y  and  made  ail  award,  in  which  the  facts  that  he  found 

^blifhed  by  the  testimony  are  stated  at  large  with  his 

'^^'liisions  of  law.     A  motion  was  made  to  enter  judgment 

f  fl^^  this  award.     Exceptions  were  then  filed  by  the  i)lain- 

J^y  against  whom  the  award  was  rendered,  in  which  the 

n,^'ngof  facts  as  well  as  conclusions  of  law  are  disputed. 

^  judge  holding  the  circuit  denied  the  motion  to  enter 
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judgment,  sustained  the  exceptions  to  the  award  and  se 
aside.  From  that  order  an  appeal  is  taken  to  this  court,  i 
it  is  now  before  us  on  motion  to  dismiss  that  appeal,  on 
ground  that  the  order  was  not  appealable. 
'  It  is  to  be  observed  in  the  construction  of  this  min 
that  the  award  is  to  be  subject  to  the  approval  of  the  c< 
before  it  becomes  its  judgment.  The  limitation,  theref 
imposed  by  the  order  itself  is  that  the*  judgment,  in  the 
cretion  of  the  court,  is  to  be  expressed  by  way  of  appr< 
before  it  can  become  the  final  determination  of  the  c 
If  it  had  been  a  reference  to  arbitration  under  the  rule 
the  court,  or  under  the  Maryland  act  which  authorized 
ere  nee  to  arbitration,  the  effect  of  the  award  would  have  I 
entirely  different  from  the  one  contemplated  by  this  or 
We  can  only  consider  this  order  as  authorizing  the  ref< 
to  report  the  case  to  the  court  for  its  judgment,  and  as  in 
nature  of  a  special  verdict  or  an  agreed  statement  of  fi 
This  appears  also  to  have  been  the  construction  put  upo 
by  the  referee  himself,  for  he  reports  at  large  and  in  g 
minuteness  the  facts  established  by  the  testimony  and  the  i 
elusions  of  law  which  he  thinks  ought  to  be  applied  to  tli 
so  that  the  court  might  see  the  whole  case  and  approv 
disapprove  of  his  award.  The  court  has  exercised  that 
cretion,  and  held  that  it  must  be  set  aside. 

Now  it  mav  be  that  the  attorneys  intended  to  make  a 
erence  to  arbitration.  We  know  very  well  what  the  el 
of  an  award  of  arbitrators  is;  that  it  is  final  and  conclii 
upon  all  the  facts  in  the  case,  and  the  controversy  cai 
be  inquired  into  either  by  the  parties  or  by  the  court, 
duty  of  the  court  is  a  merely  formal  act  then,  or  nearlj 
to  enter  judgment  upon  the  award.  And  that  make 
award  of  an  arbitrator  a  practical  determination  c 
controversy.  The  only  way  in  which  the  award  of  a 
trators  can  be  impeached,  according  to  the  act  of  MaryL 
is  on  the  ground  of  fraud,  malpractice,  or  where  nc 
has  not  been  served  upon  the  parties,  etc.,and  if  a  p 
desires  to  file  exceptions  it  must  be  done  with  proc 
this  description  in  order  to  impeach  it,  otherwise  the  o 
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xnxist  stand  and  this  appears  to  be  the  result  of  our  own 
rales  upon  the  subject.  We  provide  that  where  a  copy  of 
fhe  award  has  been  served  upon  the  party  the  court  must 
find  judgment  upon  it. 

This  is  a  mere  reference  to  a  sp(*cial  referee  subject  to 
tlie  approval  of  the  court.  We  think  the  order  upon  the 
amrard  was  entirely  within  the  discretion  of  the  court  and 
its  judgment  upon  it  is  not  appealable. 

'We  have  been  referred,  however,  to  a  former  case,  precisely 
like  the  present,  which  was  determined  the  other  way,  and 
the  attorney  who  argued  in  favor  of  the  appeal,  stated  that 
he  acted  in  this  case  upon  the  authority  of  that  former  decis- 
ion.   We  can  only  say  that  none  of  the  judges  have  any 
recollection  of  that  point  being  raised  in  that  or  any  other 
c&8€.    It  does  appear  that  the  minute  of  reference  was  pre- 
cisely like  the  one  in  the  present  case;  and  that  the  court 
did  enter  upon  an  examination  into   the  merits,  and  re^ 
versed  the  order  made  below.     It  does  not  appear  that  this 
point  was  made.     It  is,  therefore,  one  of  those  vague,  floating 
authorities  which  exist  in  the  traditions  of  the  Bar,  and 
''^hich  can  scarcely  have  foundation  in  a  well-considered  and 
deliberate  judgment  upon  a  point  clearly  presented  for  ad- 
jadication. 

The  opinion  of  the  court  is  that  the  motion  to  dismiss  tli« 
appeal  must  be  allowed. 
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The  Central  National  Bank  kt  al. 
Annie  G.  Hume  et  al. 

f  Decided  December  19,  1884. 

1  The  Chisf  Justice  and  J  ustices  Mac  Abthtts  and  JAMBf*  siti 

Equity.    Nos.  7,906,  8,011,  8,012  and  8,013,  consolidated. 

1.  In  a  proceeding  in  equity  an  administrator,  where  acting  in  behalf  ol 
creditors,  may  attack  a  transaction  of  his  decedent  as  fraudulent. 

2.  The  claims  of  creditors  upon  the  proceeds  of  a  life  insurance  policy,  ti 
out  by  an  insolvent  ci^itor  for  the  benefit  of  his  wife  and  children,  er 
only  to  the  premiums  paid  by  him  since  the  date  of  his  insolvency ;  i 
this  deduction  the  beneficiaries  are  entitled  to  the  remainder. 

STATEMENT    OP    THE  CASE. 

These  cases  were  consolidated  by  the  order  of  the  eo" 
The  following  are  the  facts : 

Thomas  L.  Hume,  deceased,  procured  four  policies  of 
surance  on  his  life,  as  follows : 

1872,  April  23,  from  the  Life  Insurance  Company  of  1 
ginia  for $10, 

1880,  March  28,  from  the  Hartford  Life  and  An- 
nuity Insurance  Company  of  Hartford,  Connecti- 
cut, for 5, 

1881,  February  17,  from  the  Maryland  Life  Insur- 
ance Company  of  Baltimore  for 10, 

1881y  June  13,  from  the  Connecticut  Mutual  Life 
Insurance  Company  of  Hartford,  Connecticut, 
for 10, 

A  total  of $35, 

The  proceeds  of  the  policy  in  the  Hartford  Annuity  ^ 
directed  to  be  paid  to  his  wife ;  and  of  the  Virginia  d 
pany  to  his  wife  and  children  jointly.  The  policies  in 
Connecticut  Mutual  and  the  Maryland  companies  ts 
taken  out  by  him  in  the  name  of  his  wile;  the  proceed 
the  former  are  made  payable  to  his  wife  and  children  join 

the  latter  to  his  wife,  making  $20,000  payable  to  his  i 
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and  children,  and  |15,000  to  the  wife  alone.  He  died  on 
the  23d  of  October,  1881,  utterly  insolvent,  and  R.  Ross 
Perry  and  Reginald  Fendall  were  appointed  by  this  court 
his  administrators.  The  debts  due  by  his  estate  exceeded 
$100,000,  and  the  assets  which  came  to  the  hands  of  the 
administrators  were  about  $6,000. 

He  is  shown  to  have  been  hopelessly  insolvent,  when  the 
last  three  policies  were  procured,  and  the  greatest  portion 
of  the  creditors  against  his  estate  (including  the  parties  com- 
plainant in  these  suits)  were  existing  creditors  at  that  time. 
He  Was  also  insolvent  when  the  first  mentioned  policy  was 
issuecl,  but  it  did  not  apj)ear  that  there  was  any  creditor  of 
1^18  estate  who  was  such  at  the  date  of  this  policy,  or  earlier 
*'han.  the  year  1874,  about  two  years  after  it  was  issued. 

The  bill  in  the  first  cause  was  filed  by  a  creditor  in  behalf 
^*  Itself  and  others,  no  administration  having  been  taken 
^^^y  the  other  bills  were  filed  by  the  administrators.  The 
purpose  of  all  of  the  bills  was  the  same,  viz.,  to  recover  the 
proceeds  of  these  four  insurance  policies  for  the  benefit  of 
c^^^aitors. 

-All  of  the  premiums  on  the  different  policies  were  paid 
y^    the  decedent,  and  all  of  the  contracts  of  insurance  were 
^^cle  by  him. 

Xn  the  answer  of  the  widow  it  was  claimed  that  the  premi- 

^8  were   paid  by  her  deceased   husband   out  of  money 

^^Xonging  to  the  estate  of  her  father,  or  out  of  money  be- 

^tiging  to  the  separate  estate  of  her  mother,  applied  as 

directed  and  requested  by  her  mother,  and  that  but  for  the 

^tuount  due  by  her  husband  to  the  estate  of  her  father,  she 

"^onld  now  be   possessed  of  a  much  larger  estate  than  is 

^presented  by  these  policies  of  insurance. 

W.  D.  Davidoe  and  Edwards  &  Barnard  for  the  admin- 
istrators and  creditors. 

One  of  the  positions  taken  in  the  brief  of  the  defendants 
is^  that  the  administrators  cannot  sue  in  equity  to  recover 
the  proceeds  of  the  policies  so  as  to  apply  such  proceeds  to 
the  claims  of  creditors. 
46 
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It  is  urged  that  the  transfers  and  contracts  for  the  benei 
of  the  wife  and  the  children  are  good  as  between  parties  ac 
privies,  and  can  only  be  avoided  at  the  instance  of  creditoi 

But  even  if  it  be  assumed  that  the  case  is  presented  or 
complete  assignment  valid  as  between  parties  and  privie 
still  the  administrators  represent  the  creditors.     It  is  man 
fest  that  the  sums  in  controversy  are  wholly  insufficient 
pay  creditors,  and  that,  in  consequence,  the  principle  thai 
voluntary  assignment  is  good  between  parties  and  privi-» 
IS  in  no  manner  involved.     These   proceedings,  it  will 
observed,  are  in  equity,  and  they  involve  only  the  right 
the  administrator  to  sue  for  the  specific  purpose  of  payi  : 
creditors.     Thui^  the  whole  question  is  whether,  in  a  com. 
of  equity,  executors  or  administrators  may  assert  the  rigB 
of  creditors. 

That  for  such  purpose  they  represent  the  creditors,  is  1 
yond  dispute.     Hagan  vs.  Walker,  14  How.,  34. 

In  that  case  the  question  was  not  whether  the  administ^ 
tor  might,  but  whether  he  must  sue,  as  to  allow  creditors^ 
sue  might  embarrass  the  administration.     It  was  held  tl: 
on  the  special  grounds,  which  then  existed,  the  credi  " 
might  sue ;  but  the  right  of  the  administrator,  in  that  csb 
to  sue,  is  distinctly  maintained,  and  the  court  carefully  3 
tinguishes  between  a  suit  by  an  administrator  at  law  a^ 
in  equity  to  set  aside  a  voluntary  convevijnce,  by  reason- 
the  insufficiency  of  law  machinery  to  confine  the  recovt 
to  creditors,  as  may  readily  be  done  in  equity  proceedin 
That  case  distinctly  asserts  that  executors  or  administrat  - 
are,  in  equity,  the  representatives  of  creditors  for  the  p  ' 
pose  of  setting  aside,  for  the  benefit  of  the  latter,  fraudulc; 
assignments,  and  goes  farther,  inasmuch  as  it  maintains  # 
doctrine  that  creditors  undertaking  to  sue,  must  show  spec 
grounds  therefor. 

In  a  suit  at  law  in  this  District,  brought  by  the  execut 
or  administrator,  he  could  recover,  if  at  all,  by  virtue  of  i 
legal  title,  and  representing  as  well  the  next  of  kin  a8cre( 
iters,  he  would  hold  the  fruits  of  recoverv  for  all  entitle( 
and  hence  it  has  been  held  that  he  cannot  sue  at  law,  Ix 
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cause  to  allow  him  to  sue  at  law,  might  enable  the  next  of 
kin  to  avoid  an  assignment  good  as  between  parties  and 
privies. 

When,  however,  even  in  a  court  of  law,  the  capacity  of 
the  executor  or  administrator  as  representing  creditors  can 
be  distinguished  from  his  other  capacity  as  representing  the 
next  of  kin,  there  is  no  sort  of  objection  to  his  maintaining 
a  suit  in  the  former  capacity.  Take,  for  instance,  a  case 
like  the  present,  where  all  the  property  conveyed  is  required 
to  pay  creditors,  and  when,  in  consequence,  the  fraudulent 
transfer  must  be  set  aside  in  toto. 

In  brief,  at  law,  the  whole  difficulty  encountered  is  the 
resixlt  of  the  double  character  of  the  administrator  or  exec- 
utor.   He  represents  the  next  of  kin  and  he  also  represents 
the   creditors.     In  the  former  character  he  may  not  assail  a 
fraxxdulent  transfer,  in  the  latter  he  may,  and  the  machinery 
^^    CL  law  court  may  not  readily,  or  even  at  all,  allow  the 
^*Slit  as  representative  of  creditors  to  be  enforced.     But 
^''"^tever  difficulty  may  exist  at  law  there  is  none  in  a  court 
^^  equity  where  accounts  can  be  taken  and  the  rights  of  the 
®^-^cutor  or  administrator,  as  the  representative  of  creditors, 
cisely  determined  and  defined,  and  where  his  recovery 
be  confined  to  the  exact  measure  of  such  rights. 
n  assignment,  within  the  statute  of  13  Eliz.,  ch.  5,  is 
^'^^'t^rly  void  against  creditors,  and  the  property  assigned  is 
Assets  for  the  payment  of  debts.     3  Williams  on  Ex'rs,  7th 
^^-»  6th  Am.  ed.,  1781,  marginal  page  1679,  and  authori- 
ties cited;  Shears  vs.  Rogers,  3  B.  &  Ad.,  362;  Skarf  vs. 
SoTxIby,  1  Mac  N.  &  G.  Ch.  Reps.,  364. 

-An  executor  or  administrator  may,  as  the  representative  of 
^^^^itors,  assail  in  equity  a  fraudulent  transfer.  Holland 
^5*  Cruft,  20  Pick.,  321,  cited  and  approved  in  Hagan  vs. 
/^^Iker;  Welsh  vs.  Welsh,  105  Mass.,  229;  Chase  vs.  Read- 
^^Sy  13  Gray,  418;  Caswell  vs.  Caswell,  28  Maine,  232; 
gibbons  vs.  Peeler,  8  Pick.,  253 ;  McLane  r^.  Johnson,  43 
^t-,  48. 

-A^ricl  also  at  law.     McLean  r^.  Weeks,  61  Maine,  277; 
*^rtia  ffs.  Boots^  17  Mass.,  222;  Buechler  vs.  Gloninger,  2 
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Watts,  226 ;  Stewart  vs.  Kearney,  6  Watts,  453 ;  Minor 
Mead,  3  Conn.,  289;  Andrews  vs,  Doolittle,  11  Conn.,  S 

The  proceeds  of  these  contracts  of  insurance  belong  to 
creditors.  The  insolvency  of  the  insured  is  clear.  It  is 
clear  that  he  paid  the  considerations  for  the  different 
tracts.  The  moneys  so  paid  belonged  to  his  creditors, 
sums  in  controversy  are  by  convention  with  the  insurers 
equivalents  or  earnings  of  such  considerations.  Had 
bought  a  farm  or  a  ship  on  the  same  terms,  that  is, 
periodical  payments  during  his  life,  and  the  payment 
cease  at  his  death,  the  thing  so  bought  would  belong  to  ci 
itors ;  as  he  could  not  give  away  property  in  specie,  so 
could  not  give  away  property  in  contract.  He  was  bo 
to  be  just  before  he  was  generous.  There  is  no  differed 
between  the  proceeds  of  a  contract  of  life  insurance  and 
proceeds  of  any  other  contract.  It  is  true  that  the  consid 
tions  paid  were  small  compared  with  the  sums  earned, 
that  is  owing  to  the  terms  of  the  contracts,  and  the  un^::^^^' 
tainty  of  life.  The  validity  of  the  contracts  is  not  in  qm^'M-^^' 
tion,  but  conceded,  and  had  the  insured,  a  young  man,  ^  '■-^^" 
vived  many  years,  the  contracts  obliged  him  to  continu^^  ^^ 
make  payments  or  forfeit  the  sums  insured,  so  that  the  :^^^^*' 
that  he  paid  but  a  small  amount  is  attributable  solely  to  " 
accident  of  early  death. 

The  decisions  are  uniform  that  the  voluntary  transfcK" 
the  proceeds  of  a  contract  of  life  insurance  stands  on    "^ 
same  footing  as  the  voluntary  transfer  of  any  other  contir 
or  property,  and  is  void  in  respect  of  creditors.     Bliss, 
Ins.,  §§323,  353;  May,  Life  Ins.,  590;  Bump,  Fraud.  C 
veyances,  239 ;  Wait,  Fraud.  Conveyances,  §  24 ;  Pullis 
Robinson,  73  Mo.,  201 ;  Stokes  r."?.  Coffey,  8  Bush.  (Ky.),  5 
Appeal  of  Elliott's  Ex'rs,  50  Pa.,  75  ;  In  re  Anderson's 
tate,  85  Pa.,  202 ;  Barry  vs.  Eq.  L.  Ins.  Co.,  59  N.  Y.,  5 
Risen  vs,  Wilkerson,  3  Sneed  (Tenn.),  568 ;  Hathaway 
Sherman,  61  Maine,  475  ;  Catchings  cs.  Manglove,  39  M£ 
655 ;  Stokoe  vs.  Cowan,  29  Beavan,  637 ;  Skarf  vs,  SouL 
1  Mac  N.  &  G.  Ch.  Reps.,  364. 
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They  are  executory  contracts ;  choses  in  action — 
^*  Policies  are  choses  in  action,  governed  by  the  same 
principles  applicable  to  other  agreements  involving  pecu- 
niary obligations/'  Bliss  on  Life  Ins.,  sec.  308;  citing,  St. 
John  vs.  Am.  Mut.  L.  Ins.  Co.,  2  Duer,  419;  Same  Case  in  3 
Kern.,  31;  Palmer  vs,  Merrill,  6  Cush.,  282;  Ashley  vs.  Ashley, 
3  Simons,  149.  See  also,  Ins.  Co.  vs.  Sears,  109  Mass.,  383; 
Burton  vs,  Farinholt,  86  N.  C,  2G0;  Appeal  of  Elliott's 
Ex'rs,  50  Pa.,  75;  Catchings  r^.  Manglove,  39  Miss.,  655. 
The  insured  undertakes  and  agrees  to  pay  during  his  life 
an  annual  uniform  amount,  in  consideration  of  which  the 
company  or  corporation  undertakes  to  pay  a  fixed  sum  at 
his  death  to  his  legal  representatives,  or  to  his  appointee,  or 
*>©neficiary  designated  in  the  policy,  or  contract,  as  the  case 
naay  be. 

The  annual  premiums  or  payments  agreed  to  be  made  are 
generally  small  compared  with  tlie  amount  to  be  paid  at 
death  of  the  insured ;  the  agreements,  are,  nevertheless, 
Mutual,  based  upon  the  expectancy  or  duration  of  the  life 
^"f^  "tlie  insured,  through  well  ascertained  sources  of  informa- 
'*^ti  and  experience. 

**  The  contract,  commonly  called  life  insurance,  when 
^^o-perly  considered,  is  a  mere  contract  to  pay  a  certain  sum 
^  xnoney  on  the  death  of  a  person,  in  consideration  of  the 
^^  payment  of  a  certain  annuity  for  his  life,  the  amount  of 
^^  annuity  being  calculated  in  the  first  instance,  accord- 
^  S"  to  the  probable  duration  of  the  life,  and,  when  once 
,  it  is  constant  and  invariable."     May  on  Insurance, 

8. 

he  insured  in  the  case  under  consideration  was,  com- 
^^^atively,  a  young  man;  he  was  in  his  forty-second  year 
^^  ^n  he  took  out  the  last  three  policies.     When  the  first 

procured,  in  1872,  he  was  only  thirty-three  years  of  age. 

was  of  strong  physique  and  in  good  health. 

e  expectancy  of  his  life  under  the  authority  of  the 
^-"•^^rlisle,"  or  other  actuary  tables  of  acknowledged  merit 
reliability,  was  as  follows : 
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At  the  time  he  procured  the  first  policy,  thirty-two  yee^-  ua 
The  other  three,  twenty-five  years. 

By  the  first  contract  his  obligation  under  the  expectaxzat^  cy 
stated  was  to  pay  $230.80  annually  during  thirty-two  yee^  =J8, 
an  aggregate  sum  of  $7,385.60. 

Under  the  provisions  of  the  three  last  policies  about 
more  annually  for  twenty-five  years,  or  an  aggregate  s 
of  $20,000. 

Making,  under  the  terms  of  all  the  policies,  his  ann 
payments  during  his  life  about  $1,000,  or  $27,000  in  roua. 
numbers  in  all ;  which,  with  average  interest,  would  yi 
the  companies  about  $48,000 — some  $13,000  more  than 
amount  stipulated  to  be  paid  by  them. 

The  thing  settled  was  the  contract  entered  into  by  -fc-Tie 
husband,  purchased  by  him  and  paid  for  with  his  own  me-rar  ns 
when  insolvent;  and,  being  voluntary,  is  void  as  toexisti  '^^S 
creditors. 

There  is  no  difference,  in  principle,  between  the  purch^^*® 
and  voluntary  settlement  by  an  insolvent  of  a  life  insura  :«:=»- ^ 
policy,  and  the  purchase  and  settlement   of  an   annu^  ^^7- 
In  the  latter  the  settlor  purchases  for  a  large  sum  acontre^-^^^j 
or  chose  in  action,  which  yields  him  annually,  during    "fc^*^® 
life  of  another,  a  smaller  amount ;  and  in  the  former 
secures  a  contract,  by  the   terms  of  which  he  is  to  paj^ 
smaller  sum  annually  during  his  own  life  in  consideratia 
of  the  payment  to  his  beneficiaries  of  the  larger  amount  a 
his  death. 

Annuities  in  the  hands  of  volunteers,  settled  when  the 
donor  was  insolvent,  are  liable  to  the  demands  of  creditors, 
and  can  be  recovered  in  equity.  Wait  on  Fraud.  Con.,  sec. 
24;  Norcutt  vs.  Dodd,  1  Craig  &  Ph.,  100;  Degraw  vs. 
Glason,  11  Paige  (N.  Y.),  136. 

Under  the  provisions  and  operation  of  the  Statute  of  13 
Eliz.,  and  the  principles  of  the  common  law  (of  which  thia 
statute  is  merely  declaratory),  every  description  of  property, 
in  specie  or  contract,  of  value,  corporeal  and  incorporeal, 
vested  or  contingent,  in  possession  or  expectancy,  of  an  in- 
solvent debtor,  no  matter  how  settled,  or  given,  or  appro- 


^ 
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priated  to  the  use  or  benefit  of,  or  acquired  by,  the  voluntary 
donee,  is  liable  to  the  claims  of  creditors,  and  can  be  reached 
and  applied  to  satisfy  their  demands.  Bump  on  Fraud. 
Con.,  pp.  238  to  244,  and  p.  532 ;  Wait  on  Fraud.  Con.,  sec- 
tions 24  to  45 ;  and  authorities  cited  by  both  authors. 

The  doctrine  contended  for  by  defendant's  counsel  in  their 
supplemental  brief,  that  policies  of  life  insurances,  of  the 
character  under  discussion,  being  choses  in  action,  cannot  be 
held  to  be  included  in  the  statute  mentioned,  under  its  most 
liberal  interpretation,  is  not  law,  and  is  contrary  to  the 
''^hole  current  of  authority  as  announced  by  the  elementary 
'Writers,  and  by  every  court  of  last  resort — except  in  one  sin- 
gle instance  in  the  State  of  Louisiana,  where  the  civil  law 
18  in  force — where  the  question  has  been  presented  for  ju- 
dicial determination. 

The  cases  cited  by  defendant's  counsel  in  their  briefs  (ex- 
^pt  the  Louisiana  case,  and  in  which  there  is  a  strong  dis- 
'^uting  opinion  by  the  chief  justice  of  the  court)  are  not  au- 
thorities to  the  contrary. 

Tlie  concluding  remarks  of  the  court  in  the  case  of  Elli- 
^^'s  Appeal,  50  Pa.,  are  obiter  dictum. 

Ixi  Anderson's  Appeal,  85  Pa.,  202,  the  case  turned  upon 
^^^  provisions  of  a  statute  exempting  the  proceeds  of  poli- 
from  the  claims  of  the  creditors  of  insolvents,  then  in 
,  and  has  no  application. 

e  case  of  McCutcheon's  Appeal,  99  Pa.,  133,  also  came 

K)r  consideration  under  the  provisions  of  the  same  statute. 

xi  Pence's  Admr.,  vs.  Makepeace,  65  Ind.,  345,  in  which 

't:e  a  similar  statute  as  that  in  Pennsylvania  was  then  in 

,  the  court  says : 

We  need  not  and  do  not  decide  in  this  case,  what  efiect, 
xiy,  the  alleged  insolvency  of  James  T.  Makepeace  might 
^^sibly  have  upon  the  appellee's  title  to  the  policy  of  in- 
^^^^nce  or  to  the  money  derived  therefrom;  for  that  ques- 
was  neither  tried  nor  decided  by  the  court  below,  in  this 
nor  is  it  presented  by  the  record  of  this  cause  for  our  de- 


fy 


Tie  court  in  the  case  of  Thompson  vs.  Cundiff,  11  Bush., 
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(Ky.,)  569.,  decreed  that  the  creditors  should  have  the  p 
miums  paid  during  the  husband's  insolvency  prior  to 
law  of  that  State,  passed  March  12,  1870,  (which  was 
similar  to  the  Pennsylvania  statute),  on  the  theory  that 
policies  "are  contracts  to  be  kept  in  force  from  year  to  y^«i,i-^ 
at  the  will  of  the  insured.     The  right  to  keep  the  poUoy 
alive  by  payment  of  the  stijmlated  premiums,  is  a  privileg-e 
secured  to  the  insured  by  his  agreements  with  the  insurer- 
He  may  exercise  or  abandon  this  privilege  at  his  discretion*'^ 
(p.  573). 

The  court  liolding  substantially  that  a  liberal  constrtB-^' 
tion  of  the  statute  brought  the  policies  in  controversy  ^** 
that  case  within  its  provisions.  Moreover,  the  court  fou™- ^^' 
as  matter  of  fact,  that  the  wife  raised  money  herself  to 
the  premiums,  on  the  pledge  of  jewelry  given  to  her  by 


parents;  that  this  jewelry  was  in  pledge  for  that  purpo^  ^1 
at  the  time  of  the  death  of  her  husband,  for  over  $400,  ar"^ 


that  she  redeemed  it  out  of  the  money  paid  to  her  by  tl 
insurance   companies.     It    also    appears   that    one  of  ti 
policies  for  $5,000  would  have  lapsed  for  the  non-payme 
of  a  premium  falling  due  a  few  days  before  the  death 
the  insured,  while  he  was  insensible,  except  for  the  fa- 
that  a  friend  generously  paid  it,  and  prevented  its  forfeiture 
Pp.  571  and  572. 

The  Louisiana  case  stands  alone  in  denying  the  rights 
creditors  to  recov(M-  the  proceeds  of  life  insurance  polic5^^ 
taken  out  bv  an  insolvent  debtor.     No  case  can  be  found 
where  it  has  been  decided  that  the  premiums  only  can  be 
reached  by  creditors. 

The  donor  being  insolvent  the  gifts  of  these  contracts  of 
insurance  are  necessarily  void. 

The  theory  of  the  law  is  that  the  voluntary  donee  holda 
the  property  as  a  trustee  for  the  creditors  to  the  extent  of 
their  demands.  Bump  on  Fraud.  Con.,  p.  241,  and  authori- 
ties cited. 

In  equity  the  cesfuis  que  trust  are  the  real  owners. 

The  thing  given  or  settled  is  what  the  donee  holds  as  sucli 
trustee,  and  the  recovery,  so  far  as  the  creditors  are  con- 
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oerxied,  is  that  thing  or  its  proceeds^  not  what  it  cost  the 
fraudulent  donor,  or  the  price  he  paid  for  or  expended 
on  it. 

-A.ny  other  doctrine  would  he  ahsurd,  and  would,  if  es- 
tablishedy  make  fraud,  in  many  instances,  quite  profitable, 
ftnd,  it  is  submitted,  that  there  is  no  authority  in  the  books 
to  -tlie  contrary. 
To  illustrate — 

The  insolvent  debtor  secures  a  valuable  patent  at  the 
Bominal  expense  or  fee  prescribed  by  the  Patent  Office  and 
t&kes  out  the  patent  in  the  name  of  his  wife  to  cheat  his 
creditors;  will  it  be  contended  that  the  trust  in  the  wife  as 
*o  tile  creditors,  created  by  the  law,  extends  only  to  the 
money  actually  paid  to  secure  the  patent,  and  not  to  the 
P^'tent  itself;  or,  if  sold  and  the  proceeds  invested  in  other 
property  (no  matter  how  valuable,  or  how  great  the  profit 
throngh  the  change),  that  the  same  trust  does  not  attach  to 
*^^  X^roperty  thus  acquired  ?  The  same  may  be  said  of  book 
'py^lties,  trade-marks,  seats  in  stock  exchanges,  lottery 
^^^ts,  stock  margins,  growing  crops,  powers  of  appoint- 
^^xit,  and  the  like. 

T^lie  trust  being  established,  the  law  gives  to  the  creditor 

^  *^^  beneficiary)  the  full  benefit  of  the  property  or  contract, 

*^^  equity  will  compel  the  trustee  to  account  for  the  pro- 

^^ds  realized,  however  great,  which  were  produced  by  the 

^^ans  of  the  donor,  however  small. 

It  is  a  familiar  rule  of  equity  that  a  trustee  shall  not  profit 
^y  his  trust 

Upon  principle,  and  upon  consideration  of  public  policy, 
"Bie  recovery  by  creditors  should  not  be  limited  to  the  prem- 
iums alone,  but,  to  the  extent  of  their  debts,  to  the  proceeds 
realized,  or  thing  held  by  the  involuntary  donor  acquired 
through  the  means  of  their  insolvent  debtor. 

Enoch  Tottrn  and  Gordon  &  Gordon  for  defendants : 

The  administrators  of  an  intestate's  estate  are  estopped 
from  assailing  a  contract  or  transaction  made  by  the  intes- 
tate in  the  same  manner  as  he  himself  would  be  if  living, 
47 
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and  they  can  in  no  emergency  charge  fraud  as  against     .Kxie 

acts. 

There  is  a  statute  of  Maryland  in  force  in  this  Districts     on 
this  subject  as  follows: 

,  ^^  Provided  always,  That  nothing  in  this  act  shall  ext^ 
or  be  construed  to  extend  to  make  void  any  such  sale,  mo: 
gage  or  gift  against  such  seller,  mortgagor  or  donor,  his  e 
ecutors,  administrators  or  assigns,  or  any  claiming  uncL 
him,  her  or  them."     (Act  of  Md.,  1729,  Chap.  8,  Sec.  6). 

The  Court  of  Appeals  of  Maryland,  in  Dorsey  vs.  &mit\ 
son,  (6  H.  &  J.,  61),  held  that  the  statute  of  1729,  above 
ferred  to,  did  not  make  void  contracts,  by  that  act  coi 
demued,  so  far  as  the  contractor,  his  executors,  adminisi 
tors  and  assigns,  and  those  claiming  under  them,  were  ooi 
cerned,  and  declared  that  it  was  so,  too,  at  the  common  la^ 
That  case  was  replevin,  and  it  was  held  that  the  execul 
could  not  defend  on  the  ground  of  fraud  even  though  hi 
was  himself  a  creditor.     This  was  affirmed  in  Allien 
Sharp,  (7  G.  &  J.,  96).     See  also  Goodrich,  Adm'r,  w.  Treal 
(3  Colo.,  408) ;  Bump  on  Fraud.  Con.,  444,  (note),  3d  Ed.  -- 
Davis  vs.  Swjinson,  54  Ala.,  277;  Kinnemon,  Admr.  vs.  Mil- 
ler, 2  Md.  Ch.,  407;  Choteau  vs.  Jones,  11  111.,  310;  Oath-- 
erine  Tierney  vs.  Corbett,  2  Mackey,  264. 

In  Crossfield,  Admr.  vs.  Edwards,  Admr.,  (G.  T.,  July 
1883),  Cox.  J.,  speaking  for  the  court,  said:  "In  no  case  ca: 
an  administrator  sue  for  the  benefit  of  creditors."     See  ah 
Belief  Association  vs.  McAuley,  2  Mackey,  70. 

Every  case  relied  upon  by  counsel  for  the  complainani;^^ 
on  this  point  is  founded  upon  a  statute,  except  the  case 
Hagan  vs.  Walker,  (14  How.,  34),  and  that  case  involved 
such  question.     It  arose  in  Alabama,  and  the  law  there 
firmly  established  the  other  way.     (See  54  Alabama,  27' 

This  being  the  rule  established  in  Alabama  by  the 
courts,  the  Supreme  Court  of  the  United  States  will  infle::^:/- 
bly  follow  those  decisions      Christy  vs.  Pridgeon,  4  Wa.H-/ 
196;  Leffingwell  vs.  Warren,  2  Black.,  603;  Shelly  vs.  G3./> 
11  Wheat.,  367 ;  League  vs.  Egery,  24  How.,  266. 

The  wife  may  be  a  creditor,  and  is  included  in  the  desijT- 
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nation  "and  others"  in  the  statute  of  13  Eliz.,  ch.  5.  Fin- 
ley  vsf.  Fiuley,  7  Md.,  537 ;  Dimmick  vs.  Dimmick,  3  Md. 
Ch.  I>ec.,  140 ;  Alex.  Br.  Stat,  [note],  404  ;  Rider  vs.  Kidder, 
10  Vos.,  .>60;  Wood  worth  vs.  Sweet,  51  N.  Y.,  9;  Syracuse 
Co.  1745.  Wing,  85  N.  Y.,  421 ;  51  N.  Y.,  626 ;  Bishop  on  M. 
W.,  s^c.  119;  Hyde  vs,  Powell,  47  Mich.,  156. 

-A.S  to  the  position  of  the  wife  as  "creditor"  of  her  hus- 
Dand,  because  he  has  used  her  funds  for  his  own  purposes, 
^€f  In  re  Wood,  5  Fed.  Rep.,  443 ;  In  re  Corse,  2  Fed.  Re- 
P^J-t;er;  Glidden  vs.  Taylor,  16  Ohio  St.,  509;  Oliver  vs. 
^oon,  26  Ohio  St.,  298 ;  Kaufman  vs.  Wliitney,  50  Miss., 
^^3  ;  Story's  Eq.,  1373  ;  Wells'  Sep.  Estate,  §  172 ;  Crum  vs. 
^^r-fcdall,  10  Md.  L.  Rec,  No.  6. 

^Jnder  our  "  married  woman's  "  act  the  wife  may  deal  with 
^^  liushand.     Sykes  vs.  Chadwick,  18  Wall.,  141. 
Tl>e  husband  may  allow  his  wife  to  retain  her  separate 
^^^Sonal  property,  and  if  he  borrows  her  money,  or  uses  it 
^^   liis  own  purposes,  there  is  a  valid  consideration  in  equity 
^^pay  it.     A  promise  to  repay  money  so  borrowed  or  ap- 
^^^^I>riated  by  the  husband  cannot  be  regarded  as  nudum 
^^^'^^xim.     (Wood worth  vs.  Sweet,  51  N.  Y.,  9,  and  cases  there 
^^t^d ;  Syracuse  Co.  vs.  Wing,  85  N.  Y.,  421.)    In  the  case 
^•^t  cited.  Wing  received  $1,366.00  from  the  guardian  of  his 
..^^"fe  in  1844,  money  inherited  by  her  from  her  father's  estate. 
iV  Vie  married  woman's  act  of  New  York  became  a  law  in  1848. 
lis  money  was  relied  upon  for  the  consideration  to  uphold, 
'^  against  creditors,  a  mortgage  made  in  1878.     The  testi- 
mony showed  that  the  husband  and  wife  subsequently  had 
'K)nversations  in  reference  to  this  money,  to  the  effect  that 
^  the  money  was  her's,  and  that  she  should  have  it."     The 
^ourt  sustained  the  mortgage  and  said,  "  if  the  money  was 
deceived  by  the  husband  as  his  wife's,  or  to  be  accounted  for 
^^r  secured  to  her,  he  waiving  his  marital  rights  thereto,  she 
"i:iad  an  equitable  right  to  the  fund,  sufficient  to  sustain  the 
>3iortgage,  which  he  subsequently  gave  to  secure  it,  and  the 
>iiere   lapse   of   time  would   not    invalidate   the   security. 
^Jiting  51  N.  Y.,  9,  395;  24  N.  Y.,  623;  51  N.  Y.,  626;  1 
bishop  on  M.  W.,  sec.  119.     The  Supreme  Court  of  Michi- 
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gan  recently  placed  a  wife  in  the  attitude  of  a  creditor, 
husband  having  used  her  money  to  buy  real  estate,  the  t 
to  which  he  took  in  hie  own  name,  and  upheld  a  conveya 
as  against  creditors,  made  by  the  husband  for  her  re 
ment.     Hyde  vs.  Powell,  47  Mich.,  156 ;  and  see  Harvey 
Alexander,  1  Band.,  219. 

The  foregoing  doctrines  relating  to  the  rights  of  a  mari* 
woman,  as  against  creditors,  in  a  case  where  her  estate 
been  used  by  her  husband,  has  recently  been  asserted  w^m  ^h 
much  force  by  the  Supreme  Court  of  the  United  Statea  in 

the  case  of  Hitz  vs.  National  Met  Bank,  110  U.  S. 

A  debtor  may  lawfully  prefer  one  creditor  over  oth^^  tts. 
Glenn  rs.  Grover,  3d  Md.,  212;  Alex.  Br.  Stat.,  381. 

Subsequent  creditors  cannot  complain  of  a  frauduL^^nt 
conveyance.  See  Kipp  rs.  Hanna,  2  Bland,  26 ;  Alex.  i^Br. 
Stats.,  402;  Wood  vs.  Hollins,  14  Md.,  158;  Crozier  ^s. 
Young,  3  B.  Mon.,  158 ;  Roberts  on  Fraud.  Con.,  463 ;  Cr^z^^e 
Car.,  550 ;  Graham  vs.  La  Crosse  R.  R.  Co.,  102  U.  S.,  1  -*8. 

The  proceeds  of  a  policy  of  insurance  issued  on  the  lif^  of 
a  husband  payable  to  the  wife,  or  to  the  widow  and  childr^^i^) 
cannot  constitute  a  fund  for  the  payment  of  the  deceifc.^^^ 
husband's  creditors.  To  devote  such  a  fund  to  this  purpci^^e 
is  contrary  to  public  policy,  and  would  be  equivalent  tc:^  * 
mortgage  upon  human  life.  Warnock  vs.  Davis,  104  U-  ^-j 
775 ;  Page  vs.  Burnstine,  102  U.  S.,  664;  26  La.  Ann.,  3^^  ^J 
Cammack  rs.  Lewis,  15  Wall.,  648  ;  Baker  vs.  Union  Mut  «-:^»-**» 
43  N.  Y.,  283. 

In  a  case  in  Louisiana,  the  court  says : 

"A  husband  has  the  right,  we  think,  to  insure  hia  lifi^  ^^ 
the  interest  of  his  wife  and  children  as  well  as  in  the  ^°* 
terest  of  his  creditors,  and  his  obligation  to  provide  for  th»-  ^:f  m 
in  ease  of  his  death  is  certainly  well  recognized.  If  '•^he 
policy  issues  to  the  wife,  or  is  properly  transferred  to  1^^  ^^» 
the  amount  stipulated  therein  belongs  to  her  when  "•^  "^^ 
event  insured  against  happens,  and  she  cannot  be  forcecS- 
inventory  it  as  part  of  her  husband's  estate.  *  *  ♦  ^  -*- 
is  the  wife  whom  the  husband  seeks  to  protect,  when  he 
sures  his  life  in  her  behalf;  otherwise  he  would  not  in^ 


n- 


^ 


Bank  t;.  Hume.  373 

ler  name.  He  has  no  need  to  protect  his  creditors  by 
i  a  mode,  for  they  can  protect  themselves.  A  creditor 
r  have  the  life  of  his  debtor  insured,  even  without  the 
sent  of  his  debtor."    Succession  of  Hearing,  26  La.  Ann., 

I  Elliott's  Appeal  (50  Pa.  St.,  75),  it  was  held  that  poli- 
of  insurance  effected  without  frc^ud  directly  and  on  their 

for  the  benefit  of  the  wife,  and  payable  to  her,  are  not 
•e  held  fraudulent  as  to  creditors.  The  court  declares 
h  emphasis,  that  ^^  such  policies  are  not  fraiidulerU  as  to 
Htors"  See  also  Thompson  vs,  Cundiff,  11  Bush,  569; 
ce's  Adm'r  vs.  Makepeace,  65  Ind.,  345. 
^T'here  fraud  is  charged  against  a  conveyance,  proof  must 
wr  that  both  parties  are  guilty  of  fraud;  fraudulent 
wledge  and  intent  of  one  is  not  sufficient.  Pre  vest  vs. 
Ison,  103  U.  S.,  22. 

.  policy  of  insurance  on  the  life  of  a  husband,  issued 
n  the  application  of  the  wife  was  made  payable  to  the 
3  for  her  sole  use  and  in  cade  of  her  death  before  her 
band's  to  be  paid  to  her  children.  She  died  before  her 
band,  leaving  children.  After  her  death  the  husband 
rendered  the  policy  and  took  out  another  for  the  same 
>unt  in  his  own  name,  and  for  his  own  sole  benefit,  the 
1^  policy  being  upon  the  siame  premium  and  dated  back 
ts  to  be  of  the  same  date  with  the  other.     After  paying 

year's  premium  in  the  new  policy,  the  husband  died  in- 
'^ent  Held,  that  in  equity  the  substituted  policy  belonged 
he  children,  and  that  they  and  not  the  creditors  of  the 
band  were  entitled  to  the  insurance  money.  Chapin  and 
Brs  vs.  Fellowes,  Administrator,  36  Conn.,  132. 
'hese  contracts  are  by  their  terms,  either  directly,  or  by 
►lication,  to  be  executed  at  the  places  where  the  com- 
ies  are  severally  located,  and  hence  are  governed  by  the 
ulations  contained  in  each,  and  by  the  special  State 
^tes  relating  to  life  insurance  policies, 
t^e  certificates  of  the  Hartford  Life  and  Annuity  Insur- 

Company  are   payable  to  Mrs,  Hume,  "at  the  home 
^  of  said  company,"  within  ninety  days  after  the  receipt 
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by  the  company  of  the  '•  proofs "  of  death  and  "  upon  pres- 
entation and  surrender  of "  the  certificates.     Upon  receipt 
of  proofs  of  death,  the   president  of  the   company  is  re- 
quired ^Ho  make  an  assessment  for  as  many  dollars  as 
there   shall   be   similar  certificates "  outstanding  "on  th 
holders  thereof"     See,  also,  the  contract  of  trust  with  th 
security  company.     This  "assessment"  is  to  be  made  in  Con* 
necticut  and  not  here. 

The  fourth  section  of  the  act  amending  the  charter 
the  said  Hartford  Life  and  Annuity  Company  provides 
follows : 

"Said  company  may  issue  policies  for  the  benefit  of  a 
payable  to  any  married  woman  or  child  or  children ;  a 
any  contract  of  insurance  thus  issued,  by  whomsoever  tl  |^ 

same  may  have  been  procured,  shall  be,  to  the  extent  ^  i- 

pressed  in  the  policy,  the  sole  and  separate  estate  of  tl: 
married  woman,  child  or  children,  to  whom  the  policy, 
its  terms,  may  be    payable.     And   the    discharge  of  su 
policies  by  such  married  woman  or  her  assigns,  or  by  su 
children  (or  the  guardians  of  minors),  shall  be  a  valid 
charge  of  the  same." 

A  like  provision  in  the  charter  of  a  company  in  Kentue^^fcray 
was  held  (in  a  case  relied  upon  by  the  complainants)  to  iis-     i- 
empt  the  proceeds  of  a  policy  ftoia  the  claims  of  credito  z^s. 
Thompson  vs.  Cundiff,  11  Bush,  567. 

The  Connecticut  Mutual  Life  Policy  provides  for  its  p^^-  J- 
ment,  and  also  the  premiums,  "at  the  oflSce  of  this  compcB- 
in  Hartford,  Conn.,"  in  ninety  days. 

It  also  contains  this  provision,  to  wit: 

"It  is  agreed  that  this  policy  is  issued  and  delivered  Ai 
Hartford,  in  the  State  of  Connecticut,  and  is  to  be  in  a-^ 
respects  construed  and  determined  in  accordance  with  tie 
laws  of  that  State." 

The  policy  issued  by  the  Maryland  Life  Insurance  Com- 
pany and  the  premiums  are  made  payable  at  the  office  "in 
Baltimore." 

These  contracts  are  made  in  reference  to  the  laws  of  Con- 
necticut and  Maryland,  and  are  to  be  executed  there.    Thfi      I  -^.^ 


•  _^r; 
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8iil>)ect  of  inBurance  did  live  in  the  District  of  Columbia; 
but  it  does  not  follow  ^at  the  subject  of  a  life  policy  shall 
itl'^nrays  continue  to  reside  at  one  place.  It  therefore  cannot 
be  said  that  the  policy  had  reference  to  the  laws  of  the  Dis- 
trict t)f  Oolunbia^  any  more  than  to  the  laws  of  any  other 
pl&ee  to  which  the  subject  might  emigrate.  Norton  vs. 
I^ritchard,  106- U.  S.,  129;  Gallaudet  vs.  Sykes,  1  Mac  A., 
489  ;  Bailroad  Company  vs,  Bartlett,  14  Gray,  214 ;  Cooley 
on  CJon.  Lim.,  sec.  285 ;  Gebhart  vs.  Railroad  Company,  109 
XJ.  S.,  527;  Spratley  vs.  Insurance  Company,  11  Bush,  443. 
-A.  policy  of  life  insurance  issued  upon  the  life  of  a  hus- 
band and  payable,  by  its  terms,  to  the  wife,  or  to  the  wife 
^nci  children,  cannot  be  held  to  be  included  in  the  desig- 
^^ted  property  mentioned  in  chapter  5  of  13  Elizabeth,  and 
claasified  as  "lands,  tenements,  hereditaments,  goods  and 
clxattels/'  nor  a  chose  in  dction,  under  the  most  liberal  inter- 
pi'etation  of  that  statute,  as  it  is  in  force  in  this  District. 
■'^^^^t  statute  is  as  follows : 

**  Be  it  therefore  declared,  ordained  and  enacted  by  the 
^Utliority  of  this  present  Parliament,  that  all  and  every 
*®^fiErnent,  gift,  grant,  alienation,  bargain  and  conveyance 
^^  Ictxids,  tenements  and  hereditaments,  goods  and  chattels, 
^^  ^Txj  of  them,  or  of  any  lease,  rent,  common  or  other  profit 
^^    sliares  out  of  the  same  lands,  tenements,  hereditaments, 
goo^ig  and  chattels,  or  any  of  them,  by  writing  or  otherwise ; 
*^^    all  and  every  bond,  suit,  judgment  and  execution,  at 
**^y  time  had  or  made,  either  since  the  beginning  of  the 
^^^en's  Majesty's  reign  that  now  is,  or  at  any  time  here- 
wt^y.  to  be  had  or  made  to  or  for  any  intent  or  purpose 
*^^fbre  declared  and  expressed,  shall  be  from   henceforth 
^^emed  and  taken  (only  as  against  that  person  or  i)er8on8, 
*^i8  or  their  heirs,  successors,  executors,  administrators  and 
^^igns,  and  every  of  them,  whose  actions,  suits,  debts,  ac- 
counts, damages,  penalties,  forfeitures,  heriots,  mortuaries 
and  reliefs,  by  such  guileful  covinous,  or  fraudulent  devices 
and  practices,  as  is  aforesaid,  are,  shall  or  might  be  in  any 
irise  disturbed,  hindered,  delayed  or  defrauded)  to  be  clearly 
^nd  utterly  void,  frustrated,  and  of  no  eflFect,  any  pretence, 
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coloar,  feigned  consideration,  expressing  of  use,  or  anj  other 
matter  or  thing  to  the  contrary  notwithstanding."  Alex* 
Br.  Stat,  278. 

The  interest  which  the  wife  has  in  her  husband's  life,  is 
in  no  sense  property.  It  is  not  tangible,  and  cannot  he 
reached  by  any  process  known  to  the  law. 

Story,  in  his  work  on  Equity  Jurisprudence,  declares  the 
law,  as  applicable  to  this  statute  (13  Eliz.,  ch.  5),  to  be  as 
follows : 

"The  English  doctrine  upon  this  subject,  after  varioiiB 
discussions,  has  at  length  settled  down  in  favor  of  the  form^f 
proposition,  namely,  that  in  order  to  make  a  voluntary  con- 
veyance void  as  to  creditors,  either  existing  .or  subsequent, 
it  is  indispensable  that  it  should  transfer  property,  whioh 
would  be  liable  to  be  taken  in  execution  for  the  payment   of 
debts.     The  reasoning  by  which  this  doctrine  is  established 
is,  in  substance,  that  the   statute  of  13  Elizabeth  did  n^ot 
intend  to  enlarge  the  remedies  of  creditors,  or  to  subject  axiy 
property  to  execution,  which  was  not  already,  in  law    or 
equity,  subject  to  the  rights  of  creditors.     That  a  voluntflfc^y 
conveyance  of  property  not  so  subject,  could  not  be  injurio'O* 
to  creditors,  nor  within  the  purview  of  the  statute,  becaix^® 
it  would  not  withdraw  any  fund  from  their  power  which  tl^^ 
law  had  not  already  withdrawn  from  it.     And  that  woti-W 
be  a  strange  anomaly,  to  declare  that  to  be  a  fraud  up^^ 
creditors  which,  in  no  respect,  varied  their  rights  or  rent^®* 
dies.     Hence,  it  has  been  decided  that  a  voluntary  settl^ 
ment  of  stock,  or  of  choses  in  action,  or  of  copyholds,  ov    ^^ 
any  other  property,  not  liable  to  execution,  is  good,  wb^^^ 
ever  may  be  the  state  and  condition  of  the  party  as  to  debfc^- 
1  Story's  Eq.,  §  367. 

Subsequently  this  doctrine  was  denied  in  the  well  kno"^^^ 
case  of  Bayard  vs,  Hoffman  (4  John.  Ch.,  452).     This  den  ^^ 
called  forth  from  Judge  Story  the  following  language,  wb^  ^ 
was  appended  to  the  section  above  quoted  (See  1  Stor^ 
Eq.,  §  368,  note) : 

"  Whatever  may  be  the  true  doctrine  on  this  subject^ 
distinction  may,  perhaps,  exist  between  cases,  where  a  pfi^^^    ^ 
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indebted  actually  converts  his  existing  tangible  property 
into  stock  to  defraud  creditors,  and  cases  where  he  becomes 
possessed  of  stock  without  indebtment  at  the  time ;  or,  if 
indebted,  without  having  obtained  it  by  the  conversion  of 
any  other  tangible  property.  Where  tangible  property  is 
converted  into  stock  to  defraud  existing  creditors,  there  may 
be  solid  ground  to  follow  the  fund,  however  altered." 

'•'he  contract  of  life  insurance  is  a  contract  of  indemnity. 
4nd  nothing  more,  and  it  contains  a  promise  to  pay  a  sum 
certain  on  the  happening  of  some  specified  future  event. 
The  policy  is  not  the  contract,  but  only  the  evidence  of  it. 
Grlantz  V8.  Gloecker,  104  111.,  573;  Succession  of  Hearing, 
26  La.  Ann.,  326. 

The  premium  constitutes  no  part  of  the  policy,  and  does 
not  belong  to,  or  constitute  any  part  of  the  money  payable 
on  the  happening  of  the  event,  any  more  than  does  the  con- 
sideration paid  to  a  guarantor  who  agrees  to  stand  for  the 
debt  of  another  form  a  part  of  the  debt  which  he  is  called 
npon  to  pay  on  default  of  the  person  against  whose  default 
«©  warranted.  Succession  of  Hearing,  26  La.  Ann.,  326; 
I^ence  vs.  Makepeace,  65  Ind.,  345 ;  Glanz  vs.  Gloecker,  104 
111-,  573. 

For  the  same  reason  the  surrender  value  of  a  life  policy 
^®  wholly  separate  and  distinct  from  the  fund  which  may 
"^come  payable  upon  the  death  of  the  assured. 

These  propositions  being  found  to  be  true,  what  property, 
S^oclg,  chattels  or  choses  in  action  were  fraudulently  trans- 
*^Ted  when  the  husband  in  this  case  paid  $242  for  the 
preniimn  on  the  Maryland  policy  and  received  the  policy? 
^  If  any  chose  in  action,  goods  or  chattels  passed,  to  whom 
^d  they  pass?  Did  the  assured  transfer  anything  to  his 
^*^<^,  and,  if  so,  what?  She  received  no  money;  the  com- 
pany received  the  premium. 

It  is  submitted  that  in  no  case  can  the  creditors  reach  any- 
tVi  *  ... 

'^Xiig  beyond  the  premiums,  as  was  partially  permitted  in 

^  l^otnpson  V8,  Cundiff  11  Bush,  567,  and  that  in  this  case 

^^y  can  recover  nothing. 

-A.il  the  cases  relied  upon  by  the  complainants  to  uphold 


les 
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the  contrary  of  this  doctrine  last  stated,  are  cases  arising 
upon  statutes,  except  the  case  from  Missouri. 

A  case  arising  on  an  assignment  to  the  wife  of  a  perfeded 
policy,  issued  to  and  payable  on  its  face  to  the  husband,  o&n 
have  no  application  here.  Such  a  policy  has  a  surrerider 
value,  and  perhaps  may  be  called  property  or  a  chose  in 
action,  and  it  possibly  may  be  reached  by  creditors. 


Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  co 

In  the  case  of  the  Central  National  Bank  of  Washing^'ton 
against  Hume,  with  which  case  three  others  are  consolxci^- 
ted,  the  court  has  instructed  me  to  announce  its  decision.. 

The  suits  are  against  four  different  insurance  compaii.i.^8, 
and  the  object  is  to  subject  the  proceeds  of  the  policieis  to 
the  payment  of  creditors  and  to  include  them  among  ^le 
assets  of  the  deceased  intestate. 

There  are  two  or  three  preliminary  questions  which 
were  discussed  at  some  length  during  the  hearing,  c^isd 
which  can  be  disposed  of  without  much  observation.  On© 
relates  to  the  parties.  The  Central  National  Bank,  it  a.p- 
pears,  was  the  owner  of  three  notes,  perhaps  four,  and  itr  is 
said  all  of  these  notes  have  been  secured,  and  all  of  them 
have  been  paid  but  one,  and  that  is  secured  by  endorse- 
ment, and  that,  therefore,  the  Central  National  Bank  can  no* 
maintain  a  pure  creditor's  bill  where  it  holds  security^  ^^^ 
its  indebtedness.  It  was  also  argued  that  an  administri**^^ 
is  estopped  from  attacking  the  transactions  of  his  intes'i:^^^ 
as  fraudulent. 

Another  point  which  was  argued  in   this  connection,     ^^' 
lates  to  the   consolidation  of  the  suits,  and  a  motion    ^*'*® 
made  to  rescind  the  order  consolidating  them,  because     ^     j 
defendant   alleges  that  he    is  injured  by   that  order,   ^^ 
that  it  was  passed  without  his  consent,  and  in  his  abse*^^^' 
The  court  have  come  to  the  conclusion,  without  discuss  i  ^^a 
those  points,  to  decide  them  all  against  the  defendant         *^ 


in  favor  of  the  plaintiffs. 

The  policies  involved  in  this  suit  were  issued  by  the 
Insurance  Company  of  Virginia,  on  the  23d  of  April, 


^2, 
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for|10,000;  by  the  Maryland  Life  Insurance  Company,  on 
February  17,  1881,  for  $10,000;  by  the  Connecticut  Mutual 
Life  Insurance  Company,  June  9,  1881,  for  $10,000,  and  by 
the  Hartford  Life  Annuity  Company  for  $5,000.  Two  of 
these  instruments  were  made  in  the  name  of  Mrs.  Hume, 
and  all  were  made  for  her  benefit  and  payable  tg  her. 

The  ground  upon  which  the  complainant  proceeds  is  that 
Mr.  ff  nme,  at  the  time  these  policies  were  effected,  was  in- 
solveixt; ;  that  the  premiums  were  paid  out  of  his  means,  and 
thattVxey,  therefore,  insured  to  the  benefit  of  the  creditors, 
and  cctxne  under  the  provision  of  13th  Elizabeth,  which  is 
the  law  of  this  District. 

It  is  argued  that  a  policy  of  insurance  is  a  chose  in  action, 

and  when  issued  to  the   husband   belongs    to  his    estate; 

and  tliat  it  makes  no  difierence  as  to  creditors  whether  it  is 

t^keu  in  his  own  name  or  that  of  his  wife  so  long  as  he 

P*id  the  premiums  thereon.     Numerous  cases  are  cited  to 

show  that  it  is  assignable  and  transferable  like  any  other 

piece  of  property,  and  if  transferred  when  insolvent,  for  the 

purpose  of  hindering,  defrauding  or  delaying  his  creditors, 

**  ^as  subject  precisely  to  the  same  course  as  any  other  prop- 

®^*y  which  he  might  have  transferred  for  the  same  purpose. 

The  broad  assertion  that  a  policy  of  insurance  upon  which 

premiums  have  been  paid  is  a  chose  in  action,  is  to  be  taken 

^ith  a  good  deal  of  limitation.      Judges  and  courts  have 

spoken  of  them  commonly  and  generally  as  choses  in  action 

like  bonds  and  promissory  notes,  going  to  his  administrator 

^^d  assignable  in  the  market  during  his  life  time.     This  is 

^^^rcely  so  in  an  unlimited  sense.     A  promissory  note  rep- 

^sents  an  existing  indebtedness.     A  bond  does  the  same. 

^  policy  of  insurance  does  not  and  cannot  until  the  death 

^^  the  assured  party  takes  place. 

The  Supreme  Court  of  the  United  States  have  recently 

^^ided  that  a  policy  of  insurance  cannot  be  assigned  to  any 

^^    not  having   an  insurable   interest   in  the  life  of  the 

^^^tired.     The  Supreme  Court  of  the  State  of  New  York  have 

^^ided  that  a  policy  of  insurance  eflfected  for  the  benefit  of 

^^  'Wife,  is  not  assignable  at  all,  holding  under  their  statute 


880  Bank  v.  Hume. 

that  allows  a  husband  to  insure  his  life  for  the  benefit  of  "his 
wife  and  children  free  and  clear  from  the  claims  of  his  cred- 
itors, that  it  would  be  against  public  policy  to  allow  a  'wife 
to  traffic  in  that  which  was  consecrated  t^  the  benefit  of  the 
family. 

Many  of  the  States,  indeed  most  all  of  them,  have  enacted 
laws  bv  which  a  husband  can  assure  his  life  for  the  benefit 
of  his  family  free  and  clear  from  all  liabilitv  to  his  creditors; 
and  I  have  no  doubt  that  upon  a  ])ro|M?r  construction  of  these 

statutes,  the  States  wliere  they  have  been  passed  will  \il  ^^^ 
matelv  arrive  at  tlie  same  conclusion  reached  bv  the  Co^^^  . 
of  Ap])eals  of  the  State?  of  New  York.     And  the  tendency' 
tlie  decision  in  the  Supreme  Court  of  the  United  Stat^*^.  ^ 
judging  i'rom  tlie  one  to  which  I  have  just  referred,  is  ^ 
that  same  direction. 

So  that  we  see  a  ])olicv  of  insurance  has  manv  disabilitit^^ 
that  do  not  belong  to  choses  in  action  generally,  and  that  i 
is  the  tendency  of  legislation,  as  well  as  of  judicial  construe 
tion,  to  invest  it  more  and  more  with  those  attributes  tliat"^ 
will  give  it  the  eilect  it  was  intended  to  subserve,  to  wit,  the     " 
protection  and  settlement  of  lamilies. 

I  have  stated  that  the  policies  here  were  effected  for  the 
benefit  of  the  wife,  and  two  of  them  made  di recti v  in  her 
own  name.  What  istheetl'ect  uj)on  a  policy  of  that  descri{>- 
tion  growing  out  of  the  fart  that  the  husband  at  the  time  he 
unJertakes  to  make  the  provision  is  in  embarrassed  circum- 
stances?    That  is  the  main  question  before  us. 

As  I  have  stated,  manv  cases  have  been  referred  to  which 
establish  the  doctrine,  that  when  the    husband  etlects  the 
policy  in  his  own  name,  it  goes  to  the  benefit  of  his  creditors, 
and  it  is  sought  to  apply  that  principle  to  this  case.     But 
Mrs.  Hume  did  not  derive  anything  by  assignment,  nothing 
by  transfer.     What  she  cldims  under  this  policy  never  be- 
longed to  the  estate  of  her  husband,  never  formed  an  asset     - 
or  a  basis  of  credit.     The   proceeds  of  the   policies  stand    - 
entirely  in  a  different  relation  to  his  estate  from  a  contract  ^ 
directly  with  himself;  he  never  had  any  control  of  them;  m 
he  never  could  assign  or  transfer  them.     The  decisions  are  ^ 
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to  the  uniform  conclusion  that  the  moment  a  policy  of  in- 
surance is  eflFected  for  the  benefit  of  a  wife  upon  the  life  of 
her  husband,  it  becomes  her  property  eo  nomine,  and  nobody 
has  control  of  it  but  herself.  She  may  assign  it,  unless  there 
is  some  public  policy  against  it,  and  it  is  just  as  much  a 
vested  right  in  the  married  woman  as  any  other  portion  of 
her  separate  estate. 

Can  the  fact  that  her  husband  paid  the  premiums  deprive 
her  of  this  vested  right  without  any  act  on  her  part  to  for- 
feit  it? 

It  is  not  pretended  that  Mrs.  Hume  was  aware  of  her  hus- 
biind'fi  insolvency,  or  tliat  he  intended  to  hinder  and  delay 
hxii3  creditors.  She  stands  in  the  position  of  a  perfectly  in- 
noo^nt  person,  unaffected  by  anything  corrupting  the  con- 
of  insurance, 
rrhere  is  a  decision  in  Kentucky,  that  of  Stokes  &  Son  /*. 
<>l)be,  8  Bush,  534,  where  three  policies  of  insurance  were 
^cted  in  the  name  of  a  married  woman.  With  regard  to 
5  of  them,  the  court  came  to  the  conclusion  that  it  was  an 
ignment  in  point  of  fact,  although  in  her  name,  and  gave 
proceeds  to  the  creditors  of  the  husband  who  was  insol- 
it. 

"VVith  regard  to  another,  they  allowed  the  wife   to   take 

money  because  it  did  not  clearly  appear   that  the  hus- 

"^^Oj  was  insolvent  when  he  paid  the  premiums.     But  with 

^ard  to  the  smallest  of  the  three,  the  court  held  that  iu- 

*^Uch  as  the    husband   had   taken   it  out  and   paid  the 

naiums  himself,  it  stood  tlio  same  as  if  it  had  been  taken 

^^  in  his  own  name,  and  they  allowed  the  creditors  to  as- 

^*"t  their  claim  to  the  proceeds  of  the  policy. 

-"lit  the  eflfect  of  that  decision  is  entirely  neutralized  by 

^^   fact  that  the  same  court,  four  years  afterwards,  in  the 

^s^  of  Thompson  vs,  Cundiff,  11  Bush,  569,  declared  exactly 

^   ^   opposite  doctrine.     That  was  where  an  insolvent  hus- 

^^*^cl  took  out  two  policies  of  insurance  in  the  name  of  his 

^*^,  and  the  court  held  that,  in  the  absence  of  fraud  on  the 

^^^"'t  of  both  the  husband  and  the  wife,  the  interest  in  the 

Policies  vested  in  the  wife  as  her  sole  and  separate  property, 
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notwithstanding  the  fi^t  that  her  hushand  was  insolvent  (^..-^ 
the  time  he  eflfected  them,  and,  to  use  their  own  words,  thfe  ;y 
doubtingly  gave  the  creditors  the  benefit  of  the  premiunr^^s 
which  he  had  paid  duriug  the  period  of  his  insolvency,  t^i3- 
gether  with  interest  thereon,  which  amount  they  chargi^ftd 
on  the  widow. 

It  is  a  curious  fact  that  wherever    it  has  been  claink^^d 
that  an  insolvent  debtor  can  do  nothing  for  the  protection 
of  his  family,  the  State   legislatures   have  stepped   in   iDi- 
mediately  and  enacted  laws  to  the  effect  that  a  policy  can   \^ 
effected  for  the  benefit  of  a  married  woman  free  and  clear*   of 
any  claim  of  her  husband's  creditors.     In  some  of  the  Stat^fces 
the  amount  of  the  premiums  is  left  at  large,  but  in  otH^sts 
they  have  put  limitations  on  the  premiums,  beyond  whi  <^^ 
an  insolvent  husband  cannot  insure  his  life  for  his  fami  Iv. 
In  Kentucky  when  the  supreme  court  announced  this      ^- 
noxious  doctrine,  they  passed  a  law  of  that  description,  ^fc-nd 
that  law  was  passed  during  the  interval   between   the    fc  '^o 
cases  which  I  have  just  alluded  to;  and  the  fact  that     *te 
law  is  referred  to  by  the  court  in  the  last  case,  who  say  tliai 
they  do  not  mean  to  determine   that  a  policy  void  as     to 
creditors  at  the  time  it  was  effected,  is  protected  at  all      by 
•  the  State  law,  and  so  they  proceed  to  decide  the  case  izj^^ 
principles  applicable  at  common  law,  and  hold  the  doctr*^® 
which  I  have  last  announced. 

So  far  as  Kentucky  is  concerned  we  have  her  last  vo^^y 
and  probably  it  will  be  the  last  as  her  legislation  has  ert^^ 
all  dispute  on  that  subject. 

At  an  early  day  the  Supreme  Court  of  Pennsylvania  t*^ 
this  same  point  before  them  in  Elliott's  Appeal,  50  Pe*^^*-^*' 
p.  75.     There  a  husband  had  effected  a  policy  in  his  o  *^^ 
name,  and  assigned  it  to  his  wile  when  he  was  insolv^  ^^ 
and  the  court  held  that  the  assignment  was  void  and     ^* 
creditors  had  the  benefit  of  the  policies.     In  closing  t^^^ 
opinion,  however,  the  court  made  a  distinction,  and  they  ^^^  ! 

"We  are  to  be  understood,  in  thus  deciding  this  case,  "fc^^ 
we  do  not  mean  to  extend  it  to  policies  effected  witH^^ 
fraud  directly  and  on  their  face  for  the  benefit  of  the  "^^^ 
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d  payable  to  her.     Such  policies  are  not  fraudulent  as  to 

editors,  and  are  not  touched  by  this  decision." 

The  legislature  in  Pennsylvania,  seeing  that  there  might 

uncertainty  on  this  question,  interposed  within  two  years 
d  passed  one  of  the  acts  to  which  I  have  just  referred,  and 
?y  declare  that  a  policy  taken  in  the  name  and  for  the 
tiefit  of  a  married  woman  is  free  and  clear  from  all  claims 
Etll  creditors  of  her  husband. 

r  wo  cases  in  Pennsylvania  follow  that  in  which  that  stat- 
^  was  recognized,  but  in  which  they  give  eflFect  to  the 
ter  in  Elliott's  Appeal,  and  in  speaking  of  it  they  adopt 
3ts  a  true  exposition  of  the  doctrines  laid  down  so  far  as 
i  policies  for  the  benefit  of  the  wife  are  concerned. 
[n  the  case  of  Pentz,  administrator,  against  Makepeace^ 

Indiana,  3t5,  the  first  clause  of  the  syllabus  reads: 

*  An  insurance  policy  issued  upon  the  life  of  a  husband 

•  the  benefit  of  his  wife,  is  her  property,  and  an  effectual 
^ignment  and  delivery  thereof  to  another  during  the  life^ 
ae  of  the  husband,  can  be  made  only  by  her." 

And  in  the  opinion  they  hold  the  fallowing  language : 
^*  If,  however,  it  were  conceded  (which  we  do  not  concede) 
at  the  creditors  of  the  assured  might  in  any  case  institute 
<i  maintain  an  action  for  the  recovery  of  any  part  of  the 
^ount  of  a  policy  of  insurance  procured  by  an  insolvent 
ttor  upon  his  own  life,  for  the  benefit  of  his  wife  or  family, 
^on  the  ground  that  the  premiums  therefor  were  paid  with 
3iiey  which  ought  to  have  been  applied  to  the  payment  of 
^  debts  of  the  assured  to  such  creditors,  and  that  such  pay- 
-^t  of  such  premiums  by  the  assured  was  a  fraud  upon  the 
>*it8  of  such  creditors,  we  are  clearly  of  the  opinion  that 
^  Very  utmost  which  the  creditors  could  possibly  recover 
«Uch  action  would  be  the  aggregate  amount  of  the 
^^iums  thus  paid.  The  creditor  could  not,  in  any  event, 
^*Ve  a  profit  from,  or  recover  on,  more  than  the  sums  of 
"^^ey  actually  paid  by  the  debtor  in  premiums  upon  a 
^^cy  of  insurance  upon  his  own  life  payable  to  or  for  the 
^^fit  of  his  wife  or  any  member  of  his  family." 
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And  Huch  appears  to  be  the  whole  current,  both  judici^ 
and  legislative,  on  this  subject. 

We  are  disi)oscd  to  apply  that  doctrine  to  this  case.  ^ 
considerable  number  of  authorities  were  read  upon  the  argu' 
ment  as  to  the  sacredness  of  the  claims  of  creditors,  and  a^ 
to  the  injustice  of  depriving  them  of  the  benefit  of  the  prop- 
erty of  their  debtors,  and  such  observations  were  undoubt- 
edly justified  by  the  cases  in  which  they  were  pronounced. 
In  fact,  we  are  all  very  familiar  with  the  general  strength 
of  language  in  which  the  relation  is  discussed  which  exists 
between  the  creditor  and  the  debtor.  Many  other  relations 
however,  are  equally  important ;  the  relations  which  a  mat 
bears  to  his  wife  and  to  his  family,  for  instance.  We  d( 
not,  I  am  very  sorry  to  say,  generally  find  the  courts  s( 
emphatic  in  regard  to  the  latter  species  of  relations  as  t( 
the  former.  Perhaps  that  results  from  the  fact  that  courts 
are  more  generally  engaged  in  adjudicating  pecuniarj 
rights  than  those  of  a  social  character.  But  the  righU 
which  result  from  the  family  relations  are  certainly  quiti 
equal  to  those  which  result  from  debtor  and  creditor 
You  might  blot  out  every  law  and  extinguish  every  righi 
for  the  collection  of  debts,  and  the  communitv  would  scarceh 
feel  the  shock.  But  if  you  abrogated  the  law  of  marriage 
and  its  relations,  you  would  not  only  rupture  the  moral,  bul 
also  the  physical  organization  of  society.  Where,  therefore 
the  two  claims  come  in  conflict,  the  courts  should  ailjudicati 
between  them  with  justice  and  fairness  to  both. 

When  a  man  has  made  provision  for  his  wife,  the  la^ 
recognizes  that  he  has  performed  a  social  and  moral  duty 
The  state  has  a  dee])  interest  in  having  families  of  health] 
children  proi)erly  educated  and  settled  in  life,  as  well  as  t< 
have  creditors  paid  what  is  due,  and  whatever  will  i)romot< 
that  object  should  receive  its  due  share  of  attention. 

These  remarks  are  made  more  especially  ])ecause  we  car 
distinguish  here  between  the  rights  of  the  creditors  and  tin 
rights  of  the  family,  and  do  justice  to  both  of  them.  Wha, 
right  have  the  creditors  to  what  never  belonged  to  the  eai 
tate?     What  right  have  they  to  a  vested  right  in  a  mar 
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rfed  woman  for  her   protection  and  that  of  her  family? 

What  right  have  they  to  a  species  of  property  that  never 

e^tisted  until  after   the  death  of  the  husband?     We   pre- 

Btxtjcte  that  no  creditor  of  Thomas  L.  Hume  would  dare  to 

B'fcA.nd  up  and  make  the  statement  that  he  had  been  misled 

by   'fchese  policies,  or  that  he  had  extended  credit  to  him  on 

tlxeir  strength. 

that  it  strikes  the  court  very  forcibly  that  wliere  we 
protect  a  settlement  on  a  family,  by  giving  back  to  the 
ox-^€3itors  all  that  has  been  taken  from  them,  we  are  doing 
jtistice  and  equity  to  all,  and  the  creditors  have  a  right  to 
cl*5  xxiand  no  more. 

TChere  are  some  considerations  which  lead  to  and  justify 
e  conclusion.     It  appears  that  Mrs.  Hume,  at  the  time 
t   became  the  wife  of  Mr.  Hume,  was  the  daughter  of  a 
.n  of  considerable  means,  Mr.  Pickrell,  owning  an  estate 
r  the  city;  that  she  is  an  only  child,  and  that  after  the 
rriage  Mr.  Hume  and  his  family  lived  mostly  at  that  es- 
^,  scot  free,  unless  he  contributed  from  his  grocery  estab- 
lishment something  to  his  support.     In  fact  the  whole  fam- 
ily lived  there  as  if  he  had  been  born  into  it.     Mr.  Pickrell, 
^md  ufter  his  deatli,  Mrs.  Pickrell  and  Mrs.  Hume,  placed  in 
"im  the  most  unreserved  confidence.     Mr.  Pickrell  endorsed 
^or  him,  and,  after  his  death,  Mr.  Hume  became  his  admin- 
^^^I'ator;  whatever  he  collected  out  of  the  estate  for  the  bene- 
*^^  of  Mrs.  Pickrell,  went  into  liis  business. 

*  know  it  is  said  that  Mr.  Hume  was  guilty  of  dishon- 

®^ty^  if  not  crime.     But  it  is  to  be  remembered  that  he  was 

^ot  a  wasteful  man,  that  he  did  not  dissipate  his  time,  that 

^^  appears  to  have  been  devoted  to  his  business,  and  that  if 

®  took  anything,  either  from  the  estate  of  Mr.  Pickrell  or 

^^ta  anybody  else,  it  was  for  the  benefit  of  that  business, 

"^^  he  did  all  he  could  to  keep  up  the  sinking  ship. 

Having  these  relations  with  the  family,  and  having  en- 

^^ached  somewhat,  I  will  not  say  how  extensively,  upon 

^^  patrimony  of  the  wife,  I  think  without  going  very  i'ar  we 

^^^  find  a  proper  motive  that  he  had  in  effecting  these  in- 

^"^nces  for  his  wife  and  family,  and  we  do  not  think  it  is 

49 
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ire  Bliould  say  that  his  insolvency  is  not  established  at  an 
durlier  date  than  1874 ;  and  from  that  time  onward  to  the 
point  of  his  death^  Mr.  Hume  was  undoubtedly  unable  to 
meet  the  claims  of  his  creditors,  and  that  from  that  time 
he  had  uo  right  in  law  to  take  from  his  means  any  prop- 
erty for  the  benefit  of  his  family,  as  a  settlement.     But  we 
cctn  give  the  creditors  every  just  right,  every  dollar  they  are 
entitled  to,  and  give  the  widow  and  the  children  the  benefit 
o£  tlie  contract  which  was  ma<le  for  them ;  and  we  have  no 
]Xior«  right  to  transfer  the  proceeds  of  these  policies  to  the 
cre<l'tors  than  we  would  have  to  take  Mrs.  Hume's  interest 
in  Tunlaw  for  the  same  purpose. 

The  money  has  been  paid  into  court.     The  decree  must 
entered  decreeing  the  money  to  Mrs.  Hume,  and  charg- 
g  her  with  the  amount  of  all  the  premiums  that  were  paid 
iiXK>n  the  three  policies  from   February,  1874,  which    is 
tlie  proper  time  to  adopt  as  the  period  when  Mr.  Hume's 
insolvency  clearly  appears. 


[ 
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District  of  Columbia,  use  op  Fannie  A.  Cooper, 

John  T.  Van  Horn. 

At  Law.    No.  23.577. 

f  Decided  January  12,  1885. 

1  The  Chief  Justice  and  Justices  Mac  Abthub  and  James  nittin  ^         ^ 

The  bonds  of  constables  given  under  and  in  pursuance  of  the  act  of  C<^^^^  n. 
gress  of  June  7,  1878,  is  not  affected  or  controlled  by  the  act  of  Biarch  S, 

1863,  requiring  the  renewal  of  constables*  bonds  every  two  years.    '!_         ^Ae 
bond  given  under  the  act  of  1878  runs  during  the  term  of  the  constal^»^T^l.  e, 

to  wit,  four  years.     While  under  the  act  of  1863,  the  bond  runs  ind^ .Jfr 

nitely  until  renewed  or  until  the  officer  was  removed. 

statement  of  the  case. 

This  was  an  action  against  the  sureties  upon  the  officS  c^I 
bond  of  one  James  A.  Bean,  lately  one  of  the  constablea  of 
this  District.  Bean  was  appointed  July  3,  1878;  his  bonmd 
was  approved  July  5,  1878.  Section  1037  of  the  Bevi^^cl 
Statutes  District  of  Columbia,  act  of  March  3,  1863,  provides 
"that  each  constable  shall  renew  his  bond  on  the  thirtieth  In 
day  of  June  in  every  alternate  year  of  his  continuance 
office." 

On  the  7th  day  of  August,  1880,  Bean  wrongfully,  as 
is  alleged,  levied  on  certain   household  goods   of  the  rej 
plaintiff  in  this  action. 

At  the  trial,  the  original  bond  was  produced  and  the  8i| 
natures  admitted,  but  when  the  plaintiff's  counsel  offeri?^ 
to  read  it  in  evidence  it  was  objected  to  on  the  ground  tha' 
under  the  act  of  Congres9  of  1863,  the  sureties  were  not  li( 
ble  for  the  acts  of  Bean  after  the  30th  day  of  June,  188( 
This  objection  was  sustained,  and  a  verdict  for  defendant 
directed  by  the  court.  The  correctness  of  this  ruling 
the  only  point  for  review  before  the  General  Term. 

P.  B.  Stii^on  for  plaintiff: 

The  act  of  1878  appoints  the  constables  for  four  yea 
and  this  court,  in  pursuance  thereof,  July  1,  1878,  require 
them  to  give  a  bond,  in  the  penalty  of  IS^OOO,  for  the  fiu 
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fill  i>erformance  of  their  duties  "during  their  continuance 
in  office."     This  is  the  form  and  amount  of  the  bond  in  this 


The  act  of  Congress,  under  which  the  old  constables 
acted,  fixed  no  limit  to  their  term  of  service,  but  required 
them  to  renew  their  bond  on  the  last  day  of  June  in  each 
alternate  year. 

The  act  of  1878  expressly  repeals  all  laws  and  parts  of 
lai9V8  inconsistent  with  its  provisions.  The  act  of  1863, 
^hict  appoints  constables  generally,  and  requires  them  to 
rene-w  their  bonds  on  the  30th  day  of  June  in  each  alter- 
'^^^^^  year,  is  clearly  inconsistent  with  the  act  of  1878,  which 
appoints  a  constable  for  four  years,  and  requires  him  to  give 
*  lK>nd  during  his  continuance  in  office,  and  it  is  conse- 
^^^r^tly  repealed  by  section  6  of  the  act  of  1878. 

Tliig  bond  is  valid  as  a  common  law  obligation ;  if  irreg- 

J^*^^    in  form  or  not  renewed  at  the  proper  time,  it  is  no 

^^^It;  of  the  plaintiff,  as  the  plaintiff  could  do  nothing  in  the 

P"**^^xii8es.     The  renewal  if  required  or  not  dofie  was  the  re- 

^^^"fc    of  the  laches  of  the  constable  and  defendants,  and  they 

Xi.ot  avail  themselves  of  their  own  laches.     12  Wendell, 

;  2  Id.,  281;  5  Id.,  193;  3  Id.,  414;  14  Johns.,  401;  4 

^^^:nch,  90. 


OENE  &  Thomas  for  defendants : 

ction  1037  of  the  Revised  Statutes  of  the  District  of 
Vimbia  provides  that,  "each  constable  shall  renew  his 
on  the  30th  day  of  June  in  every  alternate  year  of  his 
^^nuance  in  office."     The  ruling  of  the  court  below  was 
^^»«cordance  with  this  statute  and  should  be  sustained. 
r.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
t 

liis  action  is  brought  upon  the  bond  of  a  constable  for 

feasance  in  office  in  his  official  duties  as  a  constable. 

grievance  charged  against  him  post  dates  the  bond  by 

years  and  two  months,  and  it  is  claimed  that  his  sureties 

not  liable,  because  the  bond  is  functus  officio.     This  is  a 

co-eval  with  the  entrance  of  the  constable  upon  the 
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discharge  of  his  duties  as  such,  covering  all  of  his  official 
iradertakings  during  the  entire  period  of  his  existence  as 
a  constable.     Its  condition  is  that  he  will  discharge  all  o 
his  official  duties  of  constable  for  the  term  of  his  appoint- 
ment, and  pay  over  all  moneys  that  may  come  into  his  hands.  _ 

The  defence  is,  that  this  bond  expired  in  the  midst  of  hi 
term,  and  only  fixes  responsibility  on  the  part  of  his  suretie 
for  his  acts  and  omissions,  his  nonfeasance  and  malfeasanc 
before  the  expiration  of  the  two  years  that  mark  the  mid — 
die  of  his  term.     This  point  was  sustained  by  the  court  be— ^ 
low,  who  determined  that  no  cause   of  action   could  arise 
upon  the  bond  after  the  expiration  of  two  years,  and  in- 
structed the  jury  to  return  a  verdict  for  the  defendant. 

This  bond,  the  form  of  which  has  been  devised  by  thi: 
court,  is  created  and  required  by  the  act  of  Congress  of  th* 
Tth  of  June,  1878,  which  provides  as  follows:     "The  S 
preme  Court  of  the  District  of  Columbia  shall  have  autho 
ity  to  appoint  not  exceeding  twenty  constables,  who  sha 
hold  office  for  four  years,  subject  to  be  removed  by  saidcour 
for  cause,  upon  hearing,  and  said  constables  shall  be  th( 
successors  of  the  constables  now  holding  office  in  said  Di 
trict.     The  time  of  office  of  all  constables  now  in  office  i 

said  District  shall  end  on  the  30th  day  of ,  after  th^ 

approval  hereof,  and  they  shall,  on  or  before  said  day, 
turn  all  processes  which  may  be  held  by  them,  duly  exe 
cuted,  and  pay  over  to  the  proper  parties  all  money  in  their 
hands.     All  said  constables  may  duly  execute  and   retur 
all  writs  and  processes  in  their  hands  at  the  time  of  the  ex- 
piration thereof.     The  Supreme  Court  of  the  District  of  Col 
umbia  shall  have  the  power  to  fix  the  amount  and  form  o 
the  bonds,  and  approve  the  same,  to  be  given  by  said  justices 
of  the  peace  and  constables,  and  make  such  further  regul 
tions  as  may  be  necessary  to  complete  the  transfer  of  the  e 
isting  offices,"  etc. 

In  pursuance  of  this  act,  we  provided  a  bond,  the  condi  ^    ^ 
tion  of  which  reads  as  follows: 

"  Whereas,  the  above-named  constable  hath  been  duly  a 
pointed  to  the  office  as  constable  in  and  for  the  District 
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Columbia ;  now  the  conditions  of  the  above  obligation  is 
such  that  if  the  above  bounden  constable  do  and  shall  faith- 
fully perform  the  duties  of  the  said  office,  and  do  and  shall 
pay  over,  on  demand,  to  the  person  entitled  or  authorized  to 
receive  the  same,  all  moneys  that  may  come  into  his  hands 
as  a  constable,  during  his  continuance  in  office,  then  the 
above  obligation  to  be  void,  otherwise  it  is  to  be  and  remain 
in  full  force  and  virtue." 

That  is  the  condition  of  the  bond  that  this  court  prescribed 
*o  be  executed  by  constables  and  their  sureties  for  the  term 
^^  four  years — the  term  prescribed  by  the  law  lor  the  ex- 
istence of  the  constable.  Constables  in  this  jurisdiction  had 
^11  indefinite  existence  before  this  law  was  passed.  The 
^^aeinory  of  man  did  not  run  back  to  the  beginning  of  their 
appointment,  and  it  was  for  the  purpose  of  rendering  a  defi- 
^*te  and  responsible  constabulary  in  the  District  that  this 
statute  was  enacted,  and  this  bond  prescribed  by  the  court. 
-its  terms  are  that  he  shall  be  responsible  for  all  his  official 
^cts  during  the  period  of  his  official  existence,  viz.,  the  four 
y^H,Ts  for  which  he  is  appointed. 

^ow,  it  is  said  that  this  bond  expires  in  all  its  energy  in 

*^ne    middle  of  his  term,  and  that  no  breach  can  transpire 

^fter  the  expiration,  of  the  first  two  years  of  the  four.     And 

^bijj  3g  gai(j  to  }yQ  QQ^  because  as  far  back  as  in  1803  Congress 

Passed  a  law  providing  that  each  constable  should  renew  his 

*^^xici  in  every  alternate  year  of  his  continuance  in  office. 

*t  ^^^g  a  provision  of  the  law  for  the  increase  of  responsi- 

^ilitry  on  the  part  of  constables,  a  guarantee  to  tliose  whose 

^^iness  they  were  transacting  that  they  should  furnish  se- 

^^^ity  for  fidelity  in  the  performance  of  their  duty,  and  it 

^^    enacted  when  the  terms  of  the  constabulary  were  in- 

^^ftnite.     Suppose  it  be  said  that  this  statute  applies  to  the 

^^J=^  stables  created  by  the  act  of  1878,  what  then  ?     We  have 

t>ond  executed  in  1878  by  a  constable,  with  sureties,  to  an- 

^''^xfor  the  discharge  of  his  official  duties.     Now,  if  the  act 

*     1^863  applies,  one  of  his  official  duties  is  to  furnish  a  re- 

.  ^^^^al  of  his  sureties  at  the  expiration  of  two  years.     Who 

^    Responsible  for  his  failure?     What  good  defence  do  the 
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sureties  on  this  bond  have,  if  the  constable  is  derelict  in  on 
of  his  most  important  duties? 

The  act  of  March  3,  1863,  is  merely  declaratory  of  tl 
duty  of  a  constable,  in  the  interest  of  higher  and  better  seci 
rity,  and  neither  he  nor  his  sureties  can  say  that  his  defau 
or  dereliction  is  a  discharge  for  the  surety. 

But  our  judgment  is  not  founded  upon  that  view  of  tl 
subject.  Our  opinion  is  that  the  act  of  1863  is  a  director 
statute  merely.  The  bonds  which  were  given  at  the  tim 
this  statute  was  enacted,  requiring  their  renewal  every  t^ 
years,  were  co-extensive  with  the  office,  covering  its  entii 
length  and  all  its  duties,  and  it  remained  an  obligation  coi 
currently  with  the  continuance  of  the  office.  And  the  fa( 
of  the  renewal,  or  non-renewal,  did  not  enter  into  their  va 
lidity.  But  when  the  term  is  restricted  by  law  to  four  yean 
and  a  bond  is  given  covering  the  four  years,  it  cannot  b 
said  that  it  is  of  no  validity  after  the  expiration  of  tw 
years.  The  statute  of  18G3  has  no  application  to  it,  for  thi 
bond  is  for  a  definite  period,  while  in  the  other  case  th 
bonds  run  indefinitely  until  renewed  or  until  the  officer  wa 
removed. 

The  judgment  is  reversed  and  a  new  trial  granted. 


\ 
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The  United  States  v8,  Benjamin  F.  Bioelow. 

Criminal  Docket.    No.  14,394. 


f  Decided  l>eceraber  29,  1884. 

1  The  Chief  Justice  and  Justices  Mac  Arthur  and  Jame^ 

*•  The  courts  of  the  United  States  are  invested  with  power  to  determine  con- 
clusi  vely  in  the  triil  of  a  criminiil  cause ;  when  the  interests  of  public  jus- 
wee  require  that  the  jury  shall  be  discharged,  and  such  a  discharge  is  not 
ui  any  sense  equivalent  to  a  verdict  of  acquittal,  or  a  defence  against  a 
furtlier  trial  upon  the  same  or  a  new  indictment. 
•  Dix-t  this  discretionary  power  to  discharge  the  jury  during  the  course  of  a 
cnnainal  trial  is  not  to  be  understood  as  containing  the  slightest  element 
*i*t>itrary  choice.     The  discretion  is  one  which  the  trial  justice  must  use 
ncler  a  solemn  obligation  to  satisfy  his  judgment  that  such  a  course  is  re- 
^ired  by  the  interests  of  justice 
ourteen  indictments  were  found  against  the  defendant  for  embezzlement, 
^^^^^  of  which  he  pleaded  not  guilty.     Afterwards,  at  his  instance,  they 


^    ^11    consolidated  and  directed  to  be  tried  as  one  case.     A  jury  was 
^    ^^nri panelled  and  sworn,  and  the  district  attorney  opened  the  case  to 


the 
the 


..      ^^^'y,  stating  what  he  expected  to  prove  in  relation  to  each  and  all  of 

^j       **^^ictments.     After  he  had  closed,  and  before  any  evidence  was  taken, 

-     _*^*^8iding  justice,  on  his  own  motion  and  against  the  protest  of  the  de- 

•         ^"^^t,  rescinded  the  order  consolidating  the  indictments,  discharged  the 

Iji^^  ^xid  directed  the  district  attorney  to  select  one  of  the  indictments  for 

^     *    ^Which  was  done,  and  the  same  jury  resworn.     Whereupon  the  defend- 

^j^^^^eaded  aUrefots  acquit  which  Wcis  overruled  on  demurrer  and  the 

Q^  proceeded  with,  and  a  verdict  of  guilty  found.    On  appeal  to  the 

Igj^    ^*^  Term  it  was  held  that  this  discharge  of  the  jury  was  not  equiva- 

^^  an  acquittal,  and  was  no  defence  to  the  second  trial. 

^^^  Case  is  stated  in  the  opinion. 
j8lj^^*    8.  WoRTHiNaTON  and  H.  T.  Taggart  for  the  United 

Ai.  A.  Cook  and  Robert  Christy  for  defendant. 

'^^i'-  Justice  James  delivered  the  opinion  of  the  court. 

J^^^  his  cause  was  heard  at  the  last  term,  but,  on  motion  of 
i;w  ^Udant,  a  rehearing  was  granted,  to  be  confined,  accord- 
^^  ^'  to  his  own  suggestion,  to  the  constitutional  question 

-^J^osed  to  be  raised  by  the  bills  of  exception. 
I^^^^^^he  record  shows  that  on  November  14th,  1882,  thirteen 
ictments  were  filed  against  the  defendant,  under  the  act 
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of  February  4,  1878  (20  Stat.,  23),  and  one  indictment  nn< 
section  5209  of  the  Revised  Statutes  of  the  United  Sta' 
Section  two  of  the  act  of  February  4,  1878,  provides:  "T 
if  any  officer,  clerk,  agent  or  employee  in  the  service  oft 
person,  firm,  association  or  corporation  shall,  within 
District  of  Columbia,  embezzle  or  wrongfully  convert  to 
own  use,  or  fraudulently  take,  make  way  with,  or  secP 
with  intent  to  embezzle  or  fraudulently  convert  to  his  c 
use,  or  shall  knowingly  and  wilfully  or  wrongfully  sell 
dispose  of  any  money  *  *  *  belonging  to  such  pere 
firm,  association  or  corporation  which  shall  come  into 
possession  or  under  his  care  by  virtue  of  such  office,  cle 
ship,  agency  or  employment,  he  shall,  on  conviction  ther 
be  punished  by  a  Jine  not  exceeding  five  thousand  dollars 
by  imprisonment  not  exceeding  five  years,  or  both."  \ 
tion  5209  of  the  Revised  Statutes  relates  to  National  Bai 
and  provides  that:  "Every  president,  director,  cashier,  tel 
clerk  or  agent  of  any  association,  who  embezzles,  abstra 
or  wilfully  misapplies  any  of  the  moneys,  funds  or  cre< 
of  the  association,  *  *  *  or  who  makes  any  false  entr 
any  book,  report  or  statement  of  the  association,  with  int 
in  either  case,  to  injure  or  defraud  the  association,  *  * 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
prisoned  not  less  than  five  years  nor  more  than  ten." 

By  these  indictments  the  defendant  was  charged  i? 
embezzling  the  moneys  of  the  National  Bank  of  the 
public,  of  Washington,  and  to  each  he  pleaded  "  not  guil 
Afterwards,  on  his  instance,  the  fourteen  indictments  i? 
consolidated.  The  first  bill  of  exceptions  shows  that, 
the  issues  thus  made,  a  jury  was  empanelled  and  sworn 
November  5,  1883;  that  after  the  Assistant  United  St 
District  Attorney  had  opened  the  cases  and  stated  in 
what  the  United  States  expected  and  proposed  to  prov( 
relation  to  each  and  all  of  the  indictments,  and  aft^r 
court  had  taken  a  recess  of  half  an  hour  and  reassemb 
the  presiding  justice  stated  that  the  opening  had  surpr 
him,  and  that  it  would  take  a  long  time  to  try  the  ca 
that  the  attorney  for  defendant  "insisted  that  the  c 
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should  go  on  and  be  tried  on  the  issues  made  up;"  that  the 
coxirt,  on  its  own  motion,  ordered  that  the  order  of  consoli- 
dation should  be  rescinded  and  the  jury  discharged,  and 
that  the  United  States  should  select  one  of  the  cases  for 
trial,  which  was  doue  ;  that  the  court  required  that  the  jury 
he  resworn,  and  the  trial  proceeded  with ;  which  was  done 
on   the  indictment  selected,  which  was  No.  14,394. 

The  second  bill  of  exceptions  shows  that  after  these  pro- 
ceedings were  had,  namely,  on  the  next  day,  the  defendant, 
l>y  leave  of  the  court,  filed  a  special  plea,  without  with- 
draiving  his  plea  of  "not  guilty."  This  plea,  after  setting 
fortli  the  discharge  of  the  jury,  states  that  the  court,  against 
the  objection  and  exception  of  defendant,  "re-empanelled 
and  reswore  the  jury  to  try  again  the  same  cause  of  action, 
^  '^^?'it,  one  of  the  said  indictments,  and  proceeded  to  try  the 
^^Tx^ .     *     *     *     j^jjj  gj^jj  |.j.jj^j  jg  jjQ^  j^  progress,  without 

^^y    other  or  further  plea  having  been  made  to  the  same  by 

*^*^^     defendant,  than    that   interposed   thereto  by  said  de- 

lend^ut  prior  to  said  consolidation  of  the  several  indict- 

'^^^^ts."     It  concludes    as   follows:  "Wherefore,   the   said 

^^^^^  ndant  says  that  he  has  been  put  on  his  trial  a  second 

^  *^^^  for  the  same  oflFence,  hereby  alleging  and  showing  that 

^^     ^rial  now  in  progress  is  for  the  same  identical  offence  as 

^^•"fc.  from  the  consideration  whereof  the  said  jury  was  dis- 

^^  ^•ged  as  aforesaid.     Wherefore,  the  said  defendant  prays 

,      *^'t  he  may  have  this  his  plea  of  former  acquittal,  and  of 


*^"''  *^g  twice  put  in  jeopardy  for  the  same  offence,  considered 

*-^^i    allowed  by  the  court,  and  placed  on  the  files  and  en- 

^^^^  as  of  record  in  said  court,  as  a  plea  of  autrefois  acquit 

7?^^^^    former  jeopardy  "to  the  said  indictment  consolidated  as 

.,  ^^^  ^^^esaid."     To  this  plea  the  United  States  demurred,  and 

"!      ^     demurrer  was  sustained ;  the  trial  proceeded  and  resulted 

^  verdict  of  "  guilty."     The  defendant  filed   and   sub- 

^d  a  motion  for  a  new  trial,  and  in  arrest  of  judgment, 

n  grounds  set  forth  in  forty-six  separate  specifications. 

ground  stated  in  the  last  of  these  was,  "  because  the 

:Tt  had  overruled  the  plea  of  the  defendant  of  former 

"^Mirdy."     At  the  former  hearing  of  this  cause,  we  held 


*X> 
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that  none  of  the  other  grounds  was  sufficient  to  sustain  the 
motion,  and  we  are  still  satisfied  with  that  conclusioD.  The 
overruling  of  the  plea  of  former  jeopardy  and  autrefois 
acquit  is  therefore  the  only  ground  for  the  motion  in  arrest 
which  remains  to  be  considered. 

The  proposition  which  the  defendant  intended  to  present 
by  his  special  plea  and  motion  in  arrest,  was,  that  he  was 
put  in  jeopardy  immediately  upon  the  swearing  of  the  jury 
to  try  the  consolidated  indictments,  and  without  the  intro- 
duction of  any  evidence  against  him ;  and  that,  wheo  the 
jury  was  discharged,  and  then  resworn  to  try  one  of  the 
indictments  included  in  the  consolidation,  he  was  twice  p^t 
in  jeopardy  for  the  same  offence,  in  the  sense  of  the  Fif^"^ 
Amendment  of  the  Constitution  of  the  United  States,  whicu 
declares  thai  no  person  shall  "  be  subject,  for  the  same  offe  oc^ 
to  be  twice  put  in  jeopardy  of  life  or  limb." 

The  same  or  an  equivalent  provision  is  contained  in    ^ 
constitutions  of  most  of  the  States,  and  its  meaning  has  ]y^^^ 
interpreted  as  well  by  the  State  as  the  United  States  con.  "*" 
Two  very  different  methods  of  treating  the  language  of  '^ 
provision  have  been  used,  and  conflicting  conclusions  h  ^^ 
been  reached.     Under  one  method,  some  courts  have  mm^ 
preted    the    words    literally,    notwithstanding    they  h-^^ 
declined  to  apply  the  same  treatment  to  the  rest  of  "^ 
phrase,  "of  life  or  limb;*'  emphasis  has  been  laid  by  th_  -^^ 
on  the  particular  word  "  jeoi>ardy,"  and  they  have  devo  "^^ 
their  attention  to  ascertaining  when  iYv^Jirst  jeopardy  begE    ^ 
Their  conclusion  has  been  that,  icheri  the  jury  is  sworn^    ^    c 
prisoner  has  reached  the  jeopardy  from  the  repetition 
which  the   constitutional    rule   protects   him.     Under     ^*^, 
other  method,  the  whole  phrase,  "twice  in  jeopardy  of  ^^ 
or  limb,"  has  been  treated  as  a  technical  expression,  ado}^  ^^ 
from  the  common  law;  and  the  constitutional  prohibit    ^^ 
has  been  interpreted,  on  that  ground,  to  mean  only  that       ^ 
person  shall  be  subject,  for  the  same  oflFence,  tx)  be  tt^^* 
tried.     In  its  application  the  first  of  these  interpretati-^^ 
includes  the  other,  but  it  goes  further.     It  holds,  of  cou:^^     * 
that  a  person  has  been  once  in  jeopardy,  in  the  sense  of    '^ 
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istitation,  when  he  has  been  tried,  and  either  acquitted 
convicted;  but  it  holds  also  that  he  has,  in  the  sense  of 

same  rule,  been  in  jeopardy  when  certain  proceedings 
'e  been  had,  which  have  not  reached  actual  acquittal  or 
viction ;  and  it  fixes  upon  the  swearing  of  the  jury  as 
h  a  proceeding.  This  interpretation,  and  the  manner  in 
ch  it  has  been  maintained  and  applied,  suggest  some 
Jrvations  before  we  consider  the  weight  of  authorities  on 
subject.  We  propose  to  inquire  whether  it  is  maintain- 
f  on  principle. 

'  is  clear  that  the  ground  on  which  it  asserts  that 
ardy  exists  as  soon  as  the  jury  is  sworn  must  be,  that 
tt  is  then  at  once  jeopardy  of  an  adverse  verdict ;  and  it 
lid  appear  how  jeopardy  of  such  a  verdict  can  lawfully 
t  before  evidence  has  been  introduced.  What  is  the 
tion  of  the  jury,  under  our  practice,  at  that  stage  of  the 
eedings ;  and  what  would  it  be  even  if  the  old  formality 

charge  by  the  clerk  were  added  after  the  oath  ?  The 
lesses  of  impaneling  and  swearing  them  have  only  the 
;t  to  organize  and  qualify  the  tribunal  by  which  the 
oner  is  to  be  tried,  and  the  charge  had  only  the  effect  to 
rm  them  of  the  nature  of  the  duty  they  were  to  perform 
hat  trial.  In  either  case  they  are  only  ready  for  the  per- 
aance  of  their  functions ;  but  they  have  not  thereby 
un  their  actual  performance.  Jeopardy  that*  they  may 
J  an  adverse  verdict  cannot  well  exist  before  they  have 
^lied  the  power  to  consider  whether  to  give  such  a  verdict, 
whether  any  fact  It^ads  toward  it ;  and,  both  by  the  com- 
1  law,  and  under  the  express  provisions  of  our  Constitu- 
te they  have  no  such  power  before  any  proof  is  presented 
their  consideration.  So  much  was  imported  even  by  the 
iial  charge,  which  recognized  the  limitations  of  their 
''er,  while  it  informed  them  of  their  duty.  They  were 
I  by  it  what  they  were  to  inquire  of,  and  the  last  words 
e :  "  Hear  your  evidence.*'  In  eflfect,  they  were  informed 
t  their  inquiry  was  to  be,  whether  the  evidence  proved  the 
aoner  to  be  guilty,  and  their  power  was  to  find  him  guilty 
y  upon  such  an  inquiry.     But  the  prohibitions  of  the 
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♦ 
common  law  bore  directly  on  this  point.     As  we  learn  ever 

from  Magna  Charta,  the  common  law  secures  the  accnsec 

from  being  deprived  of  his  life,  liberty,  or  property,  unless 

by  the  judgment  of  his  peers  or  the  law  of  the  land ;  anc 

this,  as  Coke  explained  in  2  Ins.,  50,  51,  means  due  proces-i 

of  law,  in  which  is  included  "  presentment  or  indictment 

and  being  brought  in  to  anstver  thereto;**  and  this,  as  Mn 

Justice  Curtis  said  in  Greene  V8,  Briggs,  1  Curtis  C.  C,  32E 

includes  the  consequent  right  to  be  discharged  unless  th 

charge  is  proved.     These  rules  of  the  common  law  not  onl 

forbid  conviction  without  proof,  but  forbid  any  consideratio 

of  conviction  until  proof  is  presented.     At  this  stage  of  th^ 

proceedings,  the  law  says,  in  effect,  to  the  jury :  **  You  ai^ 

now  informed  of  your  functions,  and  are  sworn  to  perforcs 

them  faithfully ;  when  the  ^  inquiry '  begins,  you  will  begin  t: 

consider  its  steps ;  until  then,  your  function  has  not  begun. 

But  the  protection  afforded  by  our  Constitution  against  tha 

existence  of  jeopardy  immediately  upon  the  swearing  of  tha 

jury,  is  still  more  complete.     While  the  Fifth  Amendmen: 

declares,  as  did  the  common  law,  that  no  person  shall  t 

deprived  of  life,  liberty  or  property  without  due  process  • 

law,  the  Sixth  provides  that  "  in  all  criminal  prosecution: 

the  accused  shall  enjoy  the  right     *     *     to  be  confronts 

with  the  witnesses  against  him,"  and  "  to  have  compulsoc: 

process  for   obtaining  witnesses  in   his  favor."     The   pr« 

vision  for  confronting  the  witnesses  who  were  to  prove  h 

guilt  would,  if  it  had  stood  alone,  have  imported  that  pro- 

by  witnesses  was  an  indispensable  condition  to  an  adver= 

verdict,  when  the  charge  is  denied ;  and  that  no  power  wa 

given  to  the  jury  to  find  such  a  verdict  otherwise ;  but  th 

provision  for  due  process  of  law,  which  means  here  what 

meant  at  common  law,  is  an  express  declaration  that  no  pe 

son  shall  be  deprived  of  life  or  liberty  without  proof;  i 

other  words,  that  without  proof  there  shall  not  be  a  verdC 

against  life  or  liberty.     As  we  have  already  said,  a  rul 

which  forbids  an  adverse  verdict  without  proof,  forbids  al« 

the  consideration  of  the  question  whether  there  shall  be  sue 

a  verdict ;  and  this  inability  to  consider  an  adverse  verdic 
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Iftpplies  as  well  to  the  time  before  any  proof  is  presented  as 
to  a  total  failure  to  present  any  proof.  We  hold,  then,  that 
tliere  cannot  at  that  time  be  any  legal  jeopardy  of  a  verdict 
"wliieh  the  jury  have  at  that  time  no  power  to  consider. 

A^e  find  this  view,  as  to  the  time  when  the  function  of  the 
jixry  begins,  incidentally  confirmed  by  the  terms  in  which 
Slackstone  lays  down  the  rule  as  to  discharging  the  jury, 
^eliich  has  been  so  much  relied  on  in  all  the  cases  which 
maintain  this  contention.  He  says:  "When  the  evidence 
on  both  sides  is  closed,  indeed  where  any  evidence  hath  been 
S^ven,  the  jury  cannot  be  discharged  (unless  in  cases  of  evi- 
dent necessity)  till  they  have  given  in  their  verdict."  4 
Bl.,  360.  Brief  as  is  this  statement,  it  is  clear  that  the  prin- 
ciple which  the  commentator  had  in  mind  was,  that  the  jury 
should  not  be  interrupted  in  the  performance  of  their  func- 
**on,  unless  in  cases  of  necessity ;  and  it  is  equally  clear  that 
^^  his  opinion  that  function  did  not  begin  until  some  evi- 
dence was  presented  for  their  consideration. 

But  this  contention  has  been  rested  on  a  particular  propo- 
sition in  which  immediate  power  of  deliberation  has  no  part. 
*t  is  claimed  that  when  the  jury  are  formally  "charged  with 
the  prisoner,"  or,  under  our  simpler  practice,  when  they  are 
^nly  sworn,  the  trial  has  thereby  begun ;  and  the  argument 
^^om  this  assertion  seems  to  be,  that,  the  trial  being  one 
^^tire  proceeding,  which  may  end  in  an  adverse  verdict. 
Jeopardy  of  such  a  verdict  exists  from  the  beginning  of  that 
proceeding.  In  McFadden  vs.  The  Commonwealth,  23  Penn. 
®^te  Rep.,  12,  Black,  C.  J.,  said :  "  When  does  the  trial 
*^gin?  Not,  properly,  until  the  jury  is  charged  with  the 
Prisoner.  But  the  practice  of  formally  charging  the  jury  is 
^ot  generally  observed  in  the  courts  of  this  State,  and  we 
^^tinot  refuse  a  party  any  of  the  rights  which  he  would 
otherwise  have,  merely  because  a  form  is  omitted  by  the 
Public  officers.  We  must,  therefore,  hold  that  the  jury  has 
^•he  prisoner  in  charge  when  a  full  jury  is  impanelled  and 
^'-l  the  jurors  are  sworn."  In  effect,  the  court  held  that  the 
^^^1  is  begun  when  the  jury  is  sworn,  and  that  thereupon 
*he  prisoner  is  in  jeopardy.     In  reference  to  some  other  mat- 
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ters,  and  in  a  general  sense,  it  may  be  exact  enough  to  k 

that  the  trial  has  then  begun ;  but  here  the  particular  que 

tion  is,  what  is  the  position  of  the  jury  in  reference  to  tl 

beginning  of  the  trial ;  and  this  question  demands  great 

precision.     With  the  utmost  respect  for  the  high  authoriti 

who  have  used  similar  language,  we  are  of  opinion  that, 

the  sense  of  this  question,  it  cannot  be  said  that  the  iri 

has  begun,  either  when  the  jury  is  sworn  or  when  it 

formally  charged.     When  the  Constitution  provides,  as  tl 

common  law  had  done,  that  trial  shall  be  by  jury,  it  is  uni 

telligible  that  the  qualification  of  the  jury  for  a  trial  shou 

constitute  in  any  sense  a  part  of  the  process  of  trying  whi 

is  to  be  done  by  them.     A  proceeding  has  begun,  but  n 

yet  the  jury's  work,  nor  any  of  their  powers.     It  is  sa; 

however,  that  the  trial  began  with  the  charge,  and  thi 

under  our  practice,  the  oath  of  the  jury  should  have  i 

equivalent  effect.     It   is  important,  therefore,  to  consid 

whether  there  was  actually  anything  in  the  formality 

charging  the  jury  which  made  it  a  part  of  the  trial  by  t 

jury,  or  caused  their  relation  to  the  trial  to  be  different  frc 

what  it  was  after  they  had  merely  been  sworn.     For  tl 

purpose   it   is   necessary   to   state    these   formalities  ful 

First,  the  oath  was  administered  in  this  form:    "You  shj 

well  and  truly  try,  and  true  deliverance  make  between  o 

sovereign  lord  the  king  and  the  prisoner  at  the  bar,  wh( 

you  shall  have  in  charge,  and  a  true  verdict  give,  accordi 

to  the  evidence,"  &c.     Then,  after  the  cryer's  proclamati< 

the  clerk  said  to  the  jury :  "  Look  upon  the  prisoner,  y 

that  are   sworn,  and   hearken  to   his   case.     A   B   star 

indicted  by  the  name  of  A  B,  &c.  (reading  the  indictmec 

Upon  this  indictment  he  hath  been  arraigned;  upon  tl 

arraignment  he  pleaded  not  guilty,  and  for  his  trial  ha 

put  himself  upon  God  and  his  country,  which  country  j 

are  ;  so  that  yoin'  charge  is  to  inquire  whether  he  be  gui 

of  the  felony  whereof  he  stands  indicted,  or  not  guilty ; 

you  find  him  guilty,  you  shall  inquire  what  lands,  tenemen 

goods  and  chattels  he  had  at  the  time  of  the  felony  comn: 

ted,  or  at  any  time  since ;  if  you  find  him  not  guilty,  tl 
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you  shall  inquire  if  he  did  fly  for  it  or  not ;  if  you  find  that 

he    did  fly  for  it,  then  you  shall  inquire  what  goods  and 

ch&ttels  he  had  at  the  time  he  did  fly  for  it,  or  at  any  time 

since  ;  if  you  find  him  not  guilty,  and  that  he  did  not  fly  for 

it,  say  80  and  no  more.     Hear  your  evidence/' 

It  is  always  said  with  great  emphasis  that  hy  this  form- 
ality the  jury  come  to  have  the  prisoner  in  charge,  and  a 
l^rim  notion  is  suggested  that  he  is  necessarily  in  jeopardy 
uotil  he  escapes  from  their  clutches.     But  the  name  by 
'which  text  writers  or  judges  describe  a  proceeding  is  not 
necessarily  an  analysis  of  its  nature  or  effect,  and  we  find 
Hotting  in  this  formula  but  definite  information  as  to  the 
"Work  upon  which  the  jury  are  about  to  enter,  but  upon  which 
tliejhave  not  yet  entered.     They  now  know  what  they  have 
to  try,  but  the  trial  yet  lies  before  them.     When  "  their  evi- 
dence," in  the  language  of  tlie  charge,  begins,  then  their 
function  begins,  but  not  till  then.     Whether  that  function 
stall  ever  begin — in  other  words,  whether  it  shall  ever  be 
^ix  their  power  to  consider  the  question  of  an  adverse  ver- 
dict— depends,  not  upon  anything  under  their  own  control, 
out  upon  the  happening  of  that  next  step,  the  introduction 
^*    evidence.     It  follows   that   the   very  existence   of  any 
Jeopardy  of  an  adverse  verdict  depends  upon  the  happening 
w  a  condition  precedent ;  and,  therefore,  that  such  jeopardy 
^Unot  be  said  to  exist  immediately  upon  either  the  swear- 
^^g  or  the  charging  of  the  jury. 

We  have  next  to  observe  that  the  same  courts  which  hold 

that  jeopardy  is  reached  when  the  jury  is  sworn,  universally 

*^old  also  that,  under  certain  circumstances,  the  jury  may 

^  discharged  and  the  accused  put  again  on  trial  for  the 

^^e  offence,  either  upon  a  venire  de  novo  or  a  new  indict- 

^^Ht.     They  are   not  in  harmony  as  to  the  circumstances 

J^nder  which  this  may  be  done,  but  all  of  them  agree  that 

^t  Hiay  be  done  if  the  trial  is  interrupted  by  the  illness  of 

^^  judge,  or  a  juror,  or  the  prisoner.     As  to  other  causes 

^^  discharge  there  has  been  a  conflict  of  opinion,  but  most 

^^  tJxem  now  concede  that  the  jury  may  be  discharged,  and 

'^Uotter  trial  had,  if  it  is  properly  shown  that  they  could 
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not  agree   upon   a   verdict.     But   whatever   the   conced 

ground  of  discharge  may  be,  all  of  the  courts  which  h 

that  jeopardy,  in  the  sense  of  the  Constitution,  is  read 

when  the  jury  is  sworn,  hold   necessarily  that,  in  a  case 

proper  discharge,  the  prisoner  had  never  been  in  jeopar 

If  jeopardy  does  begin  with  the  swearing  of  the  jury,  il 

difficult  to  understand  how  a  subsequent  event,  which  mer 

prevented  its  final  effect,  shows  that  it  never  began.     A 

solution  of  this  obvious  difficulty  it  has  been  suggest 

however,  that  the  cause  of  the  discharge  may  be  conside 

to  have  been  an  inherent  defect  from   the    beginning; 

that  solution  merely  proposes  to  imagine  what  is  not  ti 

and  we  think  that  the  two  propositions  are  simply  irrec 

cilable.     Let  us  take,  for  example,  the  case  of  a  discha 

because  the  jury  cannot  agree  upon  a  verdict.     To  say  i 

jeopardy  of  life  is  reached  when  the  jury  is  sworn,  mea 

as  we  have  already  said,  that  there   is  then  jeopardy  t 

the  jury  Tway  agree  upon  a  verdict  against  life;  and  i 

impossible  that  it  should   be  part  of  the  same  theory  tl 

there  had  been  no  jeopardy  of  sucli  agreement,  because  tl 

found  themselves  in  the  end  unable  to  agree  upon  any  ^ 

diet.     If  the  jeopardy  begins  as  alleged,  it  is  an  essem 

part  of  it  that  they  may  be  able  to  agree,  as,  well  as  that  tl 

agreement  may  be  adverse.     There  are  three  things,  ai 

this  matter,  which  a  jurv  mav  lawfiillv  do:  tliev  mav  ag 

upon  a  verdict  of  conviction,  they  may  agree  upon  a  ven 

of  acquittal,  or  they  may  not  agree  upon  a  verdict   at  i 

and  if  jeopardy   begins   as   soon    as    they  are    sworn,  t 

jeopardy  must  consist  of  the  very  fact   that,  of  these  th 

things,  they  may  do  the  first,  notwithstanding  they  may 

the  other  hand,  do  the  last.     How  does  the  tact  that,  wl 

thevcome  to  consider  the  evidence,  thevfind  themselves 

able  to  agree  at  all,  show  that  tlu*rc  never  was  any  p 

that  they  might  take  a  diiferent  view  of  that  evidence,  j 

find  it  conclusive  of  guilt?     What  has  the  actual  resul 

do  with  the  question  whether  there  had  been  jeopardy  t 

the  jury  might  do  otherwise?     If  the  jeopardy  referred 

by  the  Constitution  actually  does  exist  as  soon  as  the  jur 
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sworn,  it  exists  at  the  moment  of  their  discharge,  and  the 
Constitution  would  forbid  a  further  trial  in  these  very  ex- 
cepted cases.     But  it  is  now  as  generally  conceded  by  courts 
which  hold  this  theory,  as  by  those  which  deny  it,  that  in 
all  cases  of  proper  discharge  of  the  jury,  including  cases  of 
disagreement,  the  constitutional  rule  permits  a  further  trial; 
and  this  concession,  as  we  think,  simply  discredits  and  sur- 
renders the  proposition  that  jeopardy,  in  the  sense  of  the 
Constitution,  is  reached  as  soon  as  the  jury  is  sworn. 

Again,  this  proposition  seems  to  be  discredited,  and  even 
ignored,  by  the  very  form  in  which  the  defence  of  former 
jeopardy  is  stated  in  the  authorities  to  which  we  refer..  All 
of  them  stand  upon  the  ground  that  an  improper  discharge 
of  the  jury  is  equivalent  to  cm  acquittal;  and  this  is  for- 
Biulated  as  the  constitutional  reason  why  a  further  trial  is 
forbidden.  Now,  this  objection  does  not  mean  that  the 
prisoner  had  been  in  former  jeopardy  by  being  merely  put 
on  trial,  placed  before  a  sworn  jury;  but  that,  in  contem- 
plation of  law,  he  had  been  tined  and  consequently  acquitted. 
The  defence  stands  upon  the  prisoner's  alleged  right  to  a 
^^rclict  in  the  first  proceedings,  on  the  principle  that  an  un- 
lawful denial  of  that  right  cannot  aflfect  the  benefit  which 
should  accrue  to  the  prisoner  from  its  actual  enjoyment. 
This  mode  of  presenting  the  defence  of  former  jeopardy  im- 
plies that  the  true  meaning  of  the  constitutional  prohibition 
*®>  that  no  person  shall  be  subject  to  be  twice  tried  for  the 
f*^e  offence,  and  that  the  former  jeopardy  is  the  jeopardy 
^Qcurred  in  passing  through  a  complete  trial.  These  im- 
plications appear  very  strikingly  in  a  passage  of  Judge 
Cooley's  Principles  of  Constitutional  Law,  pp.  296,  297,  to 
^hich  our  attention  was  called  on  the  part  of  the  defendant. 
The  learned  author  tliere  says:  "The  Fifth  Amendment  for- 
-^8  that  any  person  shall  be  subject,  for  the  same  offence, 
^  l^e  twice  put  in  jeopardy  of  life  or  limb.  This  is  an  old 
P'^^ase  which  has  come  down  from  times  when  sanguinary 
Punishments  were  common ;  but  the  meaning  is  that  no  per- 
*^n  shall  be  put  on  trial  a  second  time  for  the  same  offence, 
^**^:r  he  has  been  tried  and  convicted  or   acquitted.     But 
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some  explanation  is  necessary^  since  in  some  cases  one  may 
be  entitled  to  the  benefits  of  an  acquittal  though  a  verdict 
has  never  been  returned."     He  then  explains,  as  follows, 
how  a  case  in  which  there  has  been  no  verdict  mav  come 
within  the  constitutional  rule  thus  interpreted:  "A  person 
is  in  jeopardy  when  he  is  put  upon  trial  before  a  court  of 
competent  jurisdiction,  upon  an  indictment  or  information 
which  is  sufficient  in  form  and  substance  to  sustain  a  con- 
viction, and  a  jury  has  been  empanelled  and  sworn  to  try 
him.     The  accused  then  becomes  entitled  to  a  verdict  that 
shall  forever  protect  him  against  any  future  prosecution, 
and  a  discharge  of  the  jury  without  his  consent  is  equiva- 
lent to  an  acquittal,  except  in  a  few  cases  in  which  a  dis- 
charge without  a  verdict  becomes  a  necessity.'*    Notwitn- 
standing  his  statement  that  "a  person  is  in  jeopardy  wi^en 
*     *     *     a  jury  is  empanelled  and  sworn  to  try  him,"  ^^^ 
learned  commentator  distinctly  rests  the  defence  of  for*^^^ 
jeopardy  upon  the  fact  of  former  trial  and  verdict,  or  y^^^ 
he  claims  to  be  their  legal  equivalent.     We  trust  we  d^^^ 
injustice  to  his'several  propositions  in  saying*  that,  vT'J^^ 
analyzed,  they  seem  to  contain  a  contradiction.     Whei»^ 
says  that  the  constitutional  rule  against  being  put  "twicr*  ^ 
jeopardy  '  means  that  the  accused  shall  not  be  again       ? 
on  trial  after  he  has  been  alreadv  tried,  and  either  convi^^ 
or  acquitted,  we  understand  him  to  say  substantially  th^^ 
case  of  former  jeopardy  exists,  in  the  sense  of  the  Constitut 
onlv  when  the  accused  has  been  tried,  or  mav  be  said  to  h^^^ 
been  tried.     He  then  asserts,  in  explaining  when  the  acctr^^ 


maybe  said  to  have  been  tried,  that,  in  the  sense  of  the  ^^^^^^^ 
rule,  a  case  of  jeopardy,  and  therefore  of  former  jeopa 
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existed  as  soon  as  the  accused  was  put  on  trial.     It  is  f 
this  jeopardy,  as  we  understand  him,  that  he  deduces 
prisoner's  right  to  a  verdict;  then,  having  demonstra^^ 
this  right,  he  claims  that  a  denial  of  it  is  equivalent  to^^  ^^ 
acquittal,  and  seems  to  conclude  that  now  at  last  the  cas     ^^ 
former  jeopardy,  in  the  sense  of  the  Constitution,  ext  ^^' 
If  it  is  to  be  arrived  at  in  this  way,  it  can  hardly  be  saic^  *^ 
the  same  time  to  have  existed  on  the  swearing  of  the  ')S^V\ 
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hether  the  prisoner's  right  to  insist  upon  a  verdict  does 
nd  upon  the  proposition  that  he  is  already  in  jeopardy? 
whether  the  denial  of  a  verdict  is,  in  the  sense  of  the 
titution,  equivalent  to  a  verdict  of  acquitta<l,  remain  to 
►nsidered  in  another  place.  For  the  present,  we  refer 
is  and  similar  explanations  of  the  ground  on  which  a 
ler  trial  is  allowed  after  a  discharge  of  the  jury,  only  as 
ing  that  they  sei*ni  to  concede  practically  that  the  true 
ling  of  the  constitutional  prohibition  is,  that  no  i)er8on 
be  subject  to  be  tried  again  for  the  same  offence,  after 
is  been  already  fi-icd :  and  that  the  former  jeopardy — if 
listinct  jeopardies  are  to  be  counted — is  the  jeopardy 
ved  in  a  complete  trial ;  complete  either  in  fact  or  in 
mplation  of  law. 

e  proposition  which  we  have  examined  has  assumed, 
e  American  cases,  the  burden  of  maintaining  itself  on 
•iple,  and  we  conceive  that  that  burden  properly  belongs 
We  have,  therefore,  treated  it  as  an  original  ques- 
and  are  led  to  the  conclusion  that  on  principle  the 
ine  that  jeopardy  is  reached  as  soon  as  the  jury  are 
1,  and  without  the  introduction  of  evidence,  is  not 
tainable.  Un  the  other  hand,  we  are  of  opinion  that 
ontrary  interpretation  of  the  constitutional  rule,  to 
1  we  liave  referred,  is  established  by  authorities  by 
1  we  are  bound. 

e  first  interpretation  of  this  clause  of  the  Amendments 
by  the  legislature.  Of  course,  the  constitutional  pro" 
»n  was  meant  to  extend  to  persons  in  the  land  and  naval 
;,  as  well  as  to  other  persons.  This  is  necessarily  true 
oad  principle,  and  is  shown  expressly  to  have  been  the 
tion  of  the  Fifth  Amendment  by  its  context;  for  per- 
in  those  forces  are  specially  excepted  from  one  of  its 
38,  but  from  none  of  the  others.  Therefore,  when  Con- 
undertook  to  express  one  of  these  protections  in  the 
es  for  the  government  of  the  army,  it  was  their  consti- 
nal  duty,  and  must  have  been  their  intention,  to  extend 
ipletely  and  in  its  fullest  measure.  The  form  in  which 
^articular  protection  under  consideration  w^as  stated  in 
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the  87th  article,  by  the  act  of  April  10th,  1S06,  was,  th; 
officer,  soldier,  «S:c.,  "shall  be  fried  a  second  time  foi 
same  oflence."  This  enactment  was  the  work  of  men 
were  in  public  life  when  the  Amendment  was  adopted 
who  were  cognizant  of  the  discussions  attending  it.  ' 
almost  contemporaneous  interpretation  of  its  meanii 
therefore  important ;  as  is  the  further  fact  that  this 
has  stood  unaltered  from  that  time,  for  now  nearly  e 
years,  as  the  unquestioned  equivalent  of  the  constitut 
provision. 

In  1820,  the  meaning  of  this  chiuse  was  considered  b 
Supreme  Court  of  New  York  in  the  People  vs,  Goodwi 
Johns.  Rep.,  188.  We  find  the  following  passage  ii 
opinion  of  the  court:  **  The  question,  then,  recurs,  wb 
the  meaning  of  the  rule  that  no  person  shall  be  subjec 
the  same  oifence,  to  be  twice  put  in  jeopardy  of  life  or  1 
Upon  the  fullest  consideration  which  I  have  been  al 
bestow  on  the  subject,  I  am  satisfied  that  it  means  no 
than  this:  that  no  man  shall  be  twice  tried  for  the 
offence.  *  *  *  Much  stress  has  been  placed  upoi 
fact  that  the  defendant  was  in  jeo])ardy  during  the  tim 
jury  were  deliberating;  it  is  true  that  his  situation 
critical ;  and  there  was,  as  regards  him,  danger  that  the 
might  agree  on  a  verdict,  but  in  a  k»gal  sense  he  was  i 
jeopardy,  so  that  it  would  exonerate  liim  from  another 
He  has  not  been  tried  for  the  offence  imputed  to  hii 
render  tlie  trial  complete  and  perfect,  there  should 
been  a  verdict  either  for  or  against  him.  In  a  legal  g 
therefore,  a  defendant  is  not  once  put  in  jeopardy  unt 
verdict  of  the  jury  is  rendered  for  or  against  him,  and 
or  against  him,  he  can  never  be  drawn  in  question  aga 
the  same  ottence.''  This  case  is  referred  to,  not  o: 
groimd  of  its  superior  authority  to  the  decisions  of  other 
courts,  but  on  account  of  reference  to  and  approval  of 
later  decisions  of  United  States  courts.  Three  years 
wards,  Mr.  Justice  Washington,  sitting  in  the  Circuit  < 
for  Pennsylvania,  in  the  case  of  United  States  vs.  Has 
4  Wash.  Cir.  Ct.  Rep.,  402,  considered  a  plea  similar  t< 
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presented  in  the  case  before  U8.     For  the  present,  we  shall 
cite  only  that  part  of  the  opinion  which  relates  to  the  mean- 
ing of  the  Fifth  Amendment.     "  It  is  contended,"  said   the 
court,  "that,  although  the  court  may  discharge  in  cases  of 
migdemeanor,  they  have  no  such  authority  in  capital  cases ; 
and  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States  is  relied  upon  as  justifying  the  distinction.     We  think 
otherwise  ;  because  we  are  clearly  of  opinion  that  i\i^  jeopardy 
spoken  of  in  this  article  can  be  interpreted  to  mean  nothing 
short  of  the  aotfj[uittal  or  conviction  of  the  prisoner ;  and  the 
judgment  of  the  court  thereupon.     This  was  the  meaning 
affixed  to  the  expression  by  the  common  law,  notwithstand- 
ing some  loose  expressions  to  be  found  in  some  elementary 
treatises,  or  in  the  opinions  of  some  judges,  which  would 
*6enx  to  intimate  a  different  opinion.     Upon  this  subject,  we 
concur  in  the  opinion  expressed  by  the  Supreme  Court  of 
-We^vir  York  in  Goodwin's  case,  although  the  opinion  of  the 
^^pireme  Court  of  this  State  in  Cook's  case  is  otherwise. 
'^^  are,  in  short,  of  opinion,  that  the  moment  it  is  admitted 
'^^'t  in  cases  of  necessity  the  court  is  authorized  to  discharge 
^^     jury,  the  whole  argument  for  applying  this  article  of 
^^    Constitution  to  a  discharge  of  the  jury  before  conviction 
*5^^  judgment  is  abandoned,  because  the  exception  of  neces- 
,*^3^  is  not  to  be  found  in  any  part  of  the  Constitution  ;  and 
^ciould  consider  this  court  as  stepping  beyond  its  duty  in 
.^"^^rpolating  it  into  that  instrument,  if  the  article  of  the 
^Institution  is  applicable  to  a  case  of  this  kind.     We  admit 
"^^   exception,  but  we  do  it  because  that  article  does  not 
X^ply  to  a  jeopardy  short  of  conviction.*' 
^  A  few  months  later,  at  the  February  Term,  1824,  the  ques- 
^^^n  whether  a  prisoner  could  again  be  put  on  trial  for  a 
^^pital  offence  after  the  jury  had  been  discharged  because 
ttiey  were  unable  to  agree,  came  before  the  Supreme  Court 
of  the  United  States,  upon  certificate  of  division,  in  the  case 
of  United  States  vs.  Perez,  9  Wheat.,  579.     It  is  to  be  re- 
membered, in  estimating  the  meaning  and  force  of  this 
case,  that  Mr.  Justice  Washington  sat  in  it;  it  is  probable 
that  he  understood  the  brief  opinion  delivered  by  Mr.  Jus- 
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tice  Story  to  come  up  fully  to  his  own  emphatic  view  of  tlfc- 
question.     The  court  said   in   Perez's  case:  "We  are     - 
opinion  that  the  facts  constitute   no  legal  bar  to  a  futu'a 
trial.     The  pi'isoner  has  not  been  convicted  or  acquitted^  ai 
may  again  be  put  upon  his  defence."     As  Mr.  Justice  Stoi 
himself  remarked,  in  the  later  case  of  United  States 
Gilbert,  2  Sumner,  56,  "the  court  did  not  go  into  any  e: 
position  of  the  clause  of  the  Constitution  now  under  coi 
sideration ;  but  simply  stated  that  in  the  case  of  Perez,  tt 
prisoner  had  not  been  convicted  or  acquitted,  and  therefo 
might  again  be  put  upon  his  defence/'     Notwithstandiir-rr 

the  absence  of  exposition,  this  simple  statement  of  the  reasc 

why  the  prisoner  might  again  be  put  on  trial,  seems  to 
to  be  a  most  eflfective  declaration  of  the  test  of  the  liabili* 
of  a  prisoner  to  be  put  again  on  trial  was,  whether  he  hi 
been  convicted  or  acquitted  already.     The  question  wheth 
a  discharge  of  a  jury  might  amount  to  an  acquittal,  was  n 
touched  by  this  part  of  the  opinion.     That  question  remai 
to  be  considered  in  its  proper  place ;  but  the  importa 
point  at  present  is  that  the  Supreme  Court,  by  applying  t 
test  of  former  acquittal  or  conviction,  recognized  the  sa 
interpretation  of  this  clause  of  the  Constitution  which  h 
so  recently  been  given  by  one  of  its  members.     And  a 
doubt  as  to  what  Mr.  Justice  Story  understood  himself 
have  said  or  meant  by  his  opinion,  would  seem  to  be  settl 
by  his  statement  of  the  law  on  this  subject  afterwards  in  1 
work  on  the  Constitution.     It  is  to  be  observed  that  the  fi 
edition  of  this  treatise  appeared   in   1833,  only  nine  ye 
after  the  decision  of   Perez's  case,  and   was   dedicated 
Chief  Justice  Marshal,  who  also  sat  in  that  case.    .He  m 
have   understood  himself  to  state  their  common   opini 
In  section  1787  of  the  Commentaries,  he  said  of  this  clau 
"The  meaning  of  it  is,  that  a  party  shall  not  be  tried 
second  time  for  the  same  offence  after  he  has  once  beenco 
victed  or  acquitted  of  the  offence  charged  by  the  verdict 
a  jury,  and  a  judgment  has  passed  thereon  for  or  against  hi 
But  it  does  not  mean  that  he  shall  not  be  tried  for  the 
fence  a  second  time  if  the  jury  have  been  discharged  with 
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giTiiiga  verdict;  or  if,  having  given  a  verdict,  judgment 
has  been  arrested  upon  it,  or  a  new  trial  has  been  granted 
in  his  favor;  for  in  such  a  case  his  life  or  limb  cannot 
judicially  be  said  to  have  been  put  in  jeopardy."     We  are 
aware  that,  in  the  later  case  of  United  States  ve.  Gilbert,  2 
Sumner,  19,  where  he  held  that  this  clause  forbade  a  new 
trial  after  conviction,  even  at  the  prisoner's  instance — a  de- 
ciaion  which  is  not  followed — Judge  Story  impaired  by  some 
observations  the  authority  of  his  treatise.     He  dissented  em- 
phatically from  Judge  Washington's  opinion  as  to  the  ne- 
oeasity  of  a  judgment  as  well  as  a  verdict,  in  order  to  bring 
a  case  within  this  provision,  but  we  do  not  understand  him 
*o  <iepart  from  the  main  proposition  of  his  text,  that  the 
ii^eaiiing  of  this  clause  is,  that  a  person  shall  not  be  subject 
to  be  tried  again,  after  having  been  once  tried.     Whatever 
^i^ay  be  said,  however,  of  Judge  Story's  later  views,  we  have 
ourselves  no  doubt  about  the  eflfect  of  the  decision  in  Perez's 
case.     When  the  court  gave,  as  the  reason  why  the  prisoner 
^^iglit  again  be  put  on  trial  after  a  jury  in  his  case  had  been 
diacViarged,  the  fact  that  he  had  neither  been  convicted  nor 
^^q.uitted,  they  meant  that  the  test  of  liability  to  be  so  put 
^^  trial  was,  whether  there  had  been  a  former  trial. 

In  JEx  parte  Lange,   18  Wall.,  163,  it  was  held  by  the 

^^ajority  of  the  court,  CliflFord  dissenting,  that,  by  the  action 

^A   tte  circuit  court  the  petitioner  was  undergoing  punish- 

'^^^xxt  a  second  time  for  the  same  offence,  and  that  such  a 

was  within  the  spirit  of  the  clause  in  question.     The 

did  not  call  for  a  complete  exj)osition  of  this  clause,  or 

P*   "tile  particular  question  now  under  consideration ;  but  it 

^^    of  importance  that  the  court  took,  arguendo^  the  same 

^^'^^  of  the  scope  of  this  provision  which  we  have  found  in 

*^  cases  and  authorities  referred  to.     Mr.  Justice  Miller, 

^^livering  the  opinion,  said:  "In  the  case  of  The  Common- 

^^^Ith  V8,  Olds,  5  Littell,  137,  one  of  the  best  common  law 

J^Q^ges  that  ever  sat  on  the  bench  of  the  Court  of  Appeals 

^    litotucky,  remarked,  ^that  every  person  acquainted  with 

*^^  history  of  governments  must  know  that  state  trials  have 

^^  n  employed  as  a  formidable  engine  in  the  hands  of  a  domi- 
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nant  administration.    *    *    *    To  prevent  this  miscliief 
ancient  common  law,  as  well  as  Magna  Charta  itself, 
vided  that  one  acquittal  or  conviction  should  satisfy  the  Ul 
or,  in  other  words,  that  the  accused  should  always  have 
right   secured   to   him   of  availing   himself  of  the   pl^^as 
of  autrefois  acquit    and   autrefois  convict.     To   perpetusifctc 
this  wise  rule,  so  favorable  and  necessary  to  the  libeMr"'tnf 
of  the  citizen  in  a  government   like  ours,  so  frequen'^i^^lj 
subject   to    changes    in    popular    feeling    and    sentime:^c:^^ 
was  the  design  of  introducing  into  our  Constitution  fcT^Le 
clause  in  question.'"     Besides  quoting  this  passage  wi'fcTi 
approval,  Mr.  Justice  Miller  used  other  expressions  of  B:^^  ifl 
own  to  the  same  purport.     "  Of  what  avail,"  he  asked,  ^  '^   is 
the  constitutional  protection  against  more  than  one  trialj  if  th^^  "Jte 
can  be  any  number  of  sentences  pronounced  on  the  SA'miiane 
verdict?"     And  again:  "We  do  not  doubt  that  the  Con^^^- 
tution  was  designed  as  much  to  prevent  the  criminal  fr^z:^in 
being  twice  punished  for  the  same  oflFence  as  from  beS-  :2ng 
twice  tried  for  it.     But  there  is  a  class  of  cases  in  whic"Bzm  8 
second  trial  is  had  without  violating  this  principle.         -As 
when  the  jury  fail  to  agre^  and  no  verdict  has  been  r— -^n- 
dered,"  &c.     Here  the  principle  is  distinctly  recognized  t^TiBt 
a  further  trial,  after  a  discharge  for  non-agreement,  is  ncr3^  * 
violation  of  the  Constitution,  because  the  case  has  not        Y^* 
been  tried.     While  Mr.  Justice  CliflFord  dissented  from         ^^ 
conclusions  of  the   majority,  he  was  more  emphatic  in  ^^" 

pressing  the  same  view  of  this  provision.     After  citin^^^  ^* 
authority  Judge  Story's  Commentaries,  to  which  we  k-^sraaj 
referred,  he  added :  "What  is  meant  by  the  clause  *tw*^^^^ 
put  in  jeopardy  of  life  or  limb '  has  beon  judicially  defiiC^^^^^  * 
*     *     *     It  means  that  a  party  shall  not  be  tried  a  secc^^^^ 
time  for  the  same  offence  after  he  has  once  been  acquitri^  *^ 
or  convicted,  unless  the  judgment  has  been  arrested,  o  <^^^^  * 
new  trial  has  been  granted,  on  motion  of  the  party.'' 

In  view  of  these  recent  expressions  delivered  in  a  cas^^*  '^ 
which  the  court  proposed,  in  favor  of  the  defendant,  to  g-S"'^^ 
the  most  liberal  application  to  the  clause   in  question,        ^^ 
think  there  can  be   little  doubt  about  the  opinion  of     ^^^ 
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court  as  to  the  meaning  of  the  earlier  case.     The  meaning 
which  we  have  imputed  to  Perez's  case  is  clearly  recognized 
in  Eac  parte  Lange.     And  we  may  add  that  we  are  the  more 
assured  that  this  has  been  the  settled  doctrine  of  the  Su- 
preme Court,  because  we  are  of  opinion  that,  when  this 
formula  was  introduced  into  the  Constitution,  it  was  under- 
stood at  the  common  law  to  be  merely  the  equivalent  of  the 
^ule  that  no  person  should  be  twice  tried  for  the  same  of- 
fence; "notwithstanding,"  as  Mr.  Justice  Washington  said, 
^^  Haskseirs  case,  "some  loose  expressions  to  be  found  in 
some  elementary  treatises,  or  in  the  opinon  of  some  judges, 
^hich  would  seem  to  intimate  a  different  opinion."     We 
*^^ve  not  omitted  to  consider  the  line  of  authorities  which 
*^^ve  so  often  been  arrayed  on  both  sides  of  this  question ; 
*^^t,  as  the  entire  history  of  the  subject  has  been  examined 
^^Xth  thorough  and  exhaustive  learning  in  recent  English 
^^ses,  by  judges  whose  competence  to  determine  what  the 
^^mmon  law  has  been  will  not  be  questioned,  it  would  be 
^^ectation  to  enter  here  upon  original  research;  and  it  is 
^^ough  to  state  their  conclusions.     In  Queen  vs.  Charles- 
"Worth,  1  Best  &  Smith,  Q.  B.,  507,  Chief  Justice  Cockburn 
^«id:  "When  we  talk  of  a  man  being  twice  tried,  we  mean 
^  trial  which  proceeds  to  its  legitimate  and  lawful  conclu- 
sion by  verdict;  and  when  we  speak  of  a  man  being  twice 
^ut  in  jeopardy,  we  mean  put  in  jeopardy  by  the  verdict  of 
^  jury;  and  he  is  not  tried  or  put  in  jeopardy  until  the  ver- 
dict is  given."     Afterwards,  in  Winsor  vs.  The  Queen,  1  Q. 
^.,  311,  he  said:  "It  has  been  urged  upon  us  that  according 
'to  the  law  of  England  no  man  ought  to  be  put  in  peril 
^wice  on  the  same  charge.     I  entirely  agree.     But  we  must 
«pply  that  great  fundamental  maxim  of  the  criminal  law 
«ux;ording  to  its  true  meaning.     It  means  this:  a  man  shall 
not  twice  be  put  in  peril  after  a  verdict  has  been  returned 
l)y  the  jury;  that  verdict  being  given  on  a  good  indictment, 
one  on  which  the  prisoner  could  be  legally  convicted  and 
sentenced."     The   same   conclusion   had  been   elaborately 
demonstrated  by  Crampton,  J.,  in  Conway  and  Lynch  vs. 
The  Queen,  7  Irish  Law  E.,  178, 179,  and  his  reasoning  was 
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approved  by  all  of  the  judges  who  sat  in  Winsor  vs.  The 
Qaeen.     In  Winsor  vs.  The  Queen,  Lush,  J.,  in  comment- 
ing upon  the  objection  that  the  prisoner  could  not  again  be 
put  on  trial,  did  not  even  mention  the  phrase  "twice  in 
jeopardy."     He  said:  "It  is  alleged  that  to  put  a  person 
under  these  circumstances  on  a  second  trial  is  a  violation  oi 
a  well  known  maxim  of  the  law,  that  a  man  shall  not  be 
ttvice  vexed  for  one  and  the  same  oflFence."     He  thus  as- 
sumed that  the  maxim  against  double  jeopardy  and  the 
maxim  non  bis  vexari  were  equivalent,  and  then,  as  to  the 
latter,  proceeded  to  say:  "The  meaning  of  the  maxim  is 
that,  where  the  matter  has  been  once  litigated  and  brougbt 
to  an  end  by  means  of  the  proceedings  having  gone  to  a 
termination,   the  verdict  or  judgment   shall  be   a  bar  to 
second  trial  or  litigation  upon  the  same  matter.     *     *     * 
Now  it  is  sought  to  engraft   upon   that   maxim   another 
meaning,  and  to  argue  that  where  the  first  trial  had  becona^ 
abortive  and  had  never  gone  on  to  its  termination,  it  should 
still  be  a  bar  to  a  second  trial  for  the  same  cause."     In  sanc^* 
case  Blackburn,  J.,  had  applied  the  test  of  res  adjudicai^^' 

We  are  satisfied  by  these  authorities,  both  American  an^^ 
English,  that,  at  the  time  of  the  adoption  of  the  Constitu 
tion,  the  rule  that  no  person  should  be  subject,  for  the  sam( 
offence,  to  be  twice  put  in  jeopardy  of  life  or  limb,  was  un- 
derstood by  the  common  law  to  be  only  equivalent  to  the 
rule  which  forbade  that  any  person  should  be  twice  tried 
for  the  same  offence,  and  that  this  is  the  meaning  of  our 
constitutional  rule.     In  the  rest  of  our  inquiry  we  shall 
proceed  on  that  ground.     We  come  next,  therefore,  to  the 
question  whether  there  is  any  case  where  a  discharge  of  the 
jury  without  a  verdict  is,  in  the  sense  of  this  constitutional 
rule,  the  legal  equivalent  of  a  trial  and  verdict  of  acquittal, 
and  thus  a  bar  to  a  future  trial  for  the  same  offence. 

The  defendant's  general  proposition  may  be  formulated 
as  follows:  When  the  Fifth  Amendment  was  adopted  the 
common  law  had  determined  definitively  when  u  jury  might 
properly  be  discharged ;  it  treated  an  improper  dischai^  as 
a  trial  and  acquittal ;  and  these  rules  for  determining  when 
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son  should  be  regarded  as  having  been  tried,  were  by 
cation  embodied  in  our  constitutional  provision.  We 
therefore  to  consider  wliether  there  was  any  fixed  rule 
the  discharge  of  the  jury  before  they  had  given  a 
;t;  whether  a  discharge  in  disregard  of  that  rule  was 
e  common  law  equivalent  to  a  verdict  of  acquittal,  and 
i  bar  to  a  future  trial ;  and  whether  these  rules  were 
plication  incorporated  in  the  Constitution.  This  leads 
inquire  into  the  history  of  the  rule  as  to  discharges. 
1  be  iound  that  it  had  fluctuated  before  the  adoption 
J  Fifth  Amendment,  and  was  not  then  fixed, 
that  highly  respected  treatise,  called  Doctor  and 
nt,  first  published  in  1523,  we  find  the  following  pas- 
"  If  the  case  happen  *  *  that  the  jury  can  in  no 
igree  in  their  verdict,  and  that  appeareth  to  the  justices 
amination,  the  justices  may  in  that  case  sufier  them  to 
both  meat  and  drink,  for  a  time,  to  see  whether  they 
.gree,  and  if  they  will  in  no  wise  agree,  I  think  that 
stices  may  set  such  order  in  the  matter  as  shall  seem 
3m  by  their  discretion  to  stand  with  reason  and  con- 
e,  by  awarding  of  a  new  inquest,  and  by  setting  a  fine 
sm  that  they  shall  find  in  default,  or  otherwise,  as  they 
think  best,  by  their  discretion,  like  as  they  may  do  if 
f  the  jury  shall  die  before  verdict,  or  if  any  other  like 
Ities  fall  in  that  behalf"  Dialogue  II,  ch.  52.  This, 
impton,  J.,  said  in  Conway  and  Lynch  va.  The  Queen, 
Law  R.,  177,  is  "no  mean  authority."  There  can  be 
estion  that  the  power  was  exercised  at  the  discretion 
)  judges,  as  here  stated.  Yet  Coke  afterwards  laid 
a  very  different  rule  in  the  most  absolute  terms.  In 
stitute,  2276,  he  said  that  "a  jury  sworn  and  charged 
ase  of  life  or  limb,  cannot  be  discharged  by  the  court, 
ley  ought  to  give  a  verdict ;"  and  in  3  Institute,  110, 
•  if  a  person  be  indicted  for  treason,  felony,  or  larceny, 
lead  not  guilty,  and  thereupon  a  jury  is  returned  and 
,  their  verdict  must  be  heard,  and  they  cannot  be  dis- 
dd."  Chief  Justice  Cockburn  spoke  very  moderately 
he  said,  in  Queen  vs,  Charlesworth,  1  Best  &  Smith, 
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00:  '^Looking  at  the  passage  in  Doctor  and  Student,  'we 
ire  led  strongly  to  surmise  that  a  different  practice  exisi^ed 
before  the  time  when  Coke  wrote.     It  is  to  be  observed,  tliat 
Coke's  rule  wholly  denies  the  power  to  discharge,  and  that 
he  makes  no  exception  of  cases  of  necessity.     If  it  was  a  cor- 
rect statement  of  the  general  practice  in  his  time,  that  rule 
would  seem  not  to  have  prevailed  very  long,  as  we  lecbrn 
from  Hale's  unquestionable  authority.     That  learned  writer 
and  judge  says  :  *'  By  the  ancient  law,  if  the  jury  sworn  had 
been  once  particularly  charged  with  a  prisoner,  as  before  is 
showed,  it  was  commonly  held  they  must  give  up  their  ver- 
dict, and  they  could  not  be  discharged  before  their  verdict 
was  given  up,  and  so  is  my  Lord  Coke.     *     *     But  yet  till* 
contrary  course  hath  for  a  long  time  obtained  at  Newgc^tc, 
and  nothing  is  more  ordinary  than  after  the  jury  sworn  ^nd 
charged  with  a  prisoner,  and  evidence  given  ;  yet  if  itapp^^f 
to  the  court  that  some  of  the  evidence  is  kept  back  or  tak^^ 
off,  or  that  there  may  be  a  fuller  discovery,  and  the  offe  xi.<* 
notorious,  as  murder  or  burglary,  and  the  evidence,  thouS^ 
not  sufficient  to  convict  the  prisoner,  yet  gives  the  cour't     • 
great  and  strong  suspicion  of  his  guilt,  the  court  mayd-'^-*' 
charge  the  jury  of  the  prisoner  and  remit  him  to  the  jail    ^**' 
further  evidence  :  and  accordingly  it  hath  been  practice<l     ''^ 
most  circuits  of  England;   for  otherwise  many  notorio"*" 
murders  and  burglaries  may  pass  unpunished  by  the  acq^'tJ.**' 
tal  of  a  person  probably  guilty,  where  the  full  evidence    ^* 
not  searched  or  given."     Hale's  P.  C,  294*  and  295*.     IT^^"^) 
it  is  entirely  immaterial  whether  this  practice  was  a  &^'^^ 
one,  or  whether  it  proved  in  the  end  to  be  dangerous.     ^J7l*® 
question   is,  whether   it  was   generally  recognized  by  "fcl*® 
judges  of  England  to  be  la\\'ful ;  and  there  can  be  no 
tion  that  it  was  so  held.     We  observe  that,  inasmuch  & 
actually  proved  to  be  dangerous,  and  was  ultimately  us^'" 
for  political  oj)pression,  it  has  not  unfrequently  been  spofe*^*^ 
of  in  terms  which  imply  that  it  was  a  deliberate  and  tyrs  ^^" 
nical  subversion  of  a  known  rule  of  the  common  law;  b»-^^ 
Cockburn,  C.  J.,  has  well  pointed  out  in  Charlesworth's 
(1  Best  &  S.,  500),  that  it  "  was  a  practice  anterior  by  man 
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jrears  to  the  time  when  its  abuse  caused  it  to  be  brought  into 
question;"  and  he   added  that,   "though,  in  the  case  of 
Whitebread  and  Fenwick,  7  How.  St.  Tr.,  315,  this  practice 
of  discharging  the  jury,  for  the  purpose  of  furthering  the 
administration  of  justice  and  preventing  its  frustration,  was 
converted  into  an  engine  of  party  and  political  oppression 
by  Chief  Justice  Scroggs  and  his  fellow-justices,  yet  it  is  a 
mistake  to  say  that  Scroggs  and  his  associates  violated  the 
law  when  Whitebread  and  Fenwick  were  put  on  their  trial 
a  second  time ;  they  only  did  what  Lord  Hale  and  other 
niost  virtuous  judges  had  treated  as  the  law,  and  adminis- 
tered as  such."     It  is  clear,  then,  that  the  law  permitted  a 
discharge  of  the  jury  even  in  capital  cases  precisely  as  Lord 
Hale  has  stated ;  and  that  in  his  time  it  was  a  legitimate 
exercise  of  discretion  to  take  this  course  in  order  to  allow  a 
'^tter  preparation  of  proof,  if  the  court  found  in  the  evi- 
dence at  the  first  trial  good  reason  to  suspect  the  prisoner's 
S^lt. 

Inevitably  this  practice  led  to  a  judicial   reaction,  and 
*^^Hce,  undoubtedly,  came  the  consultation  among  the  judges 
^^^ntioned  in  Carthew,  465  ;  S.  C,  Holt,  403.     The  author- 
^*^  of  this  report  of  the  matter  is  said  by  Foster  to  have 
*^en  questioned  by  the  court  in  the  Kinlochs  case ;  but 
^^^kburn  accepted  it  in  Charles  worth's  case,  1  Best  &  S., 
^  W.     The  statement  is,  that  the  judges,  "  upon  debate  among 
'•iemselves,"  came  to  three  resolutions :  "  1.  That  in  capital 
^^ases  a  juror  cannot  be  withdrawn,  though  all  parties  con- 
sent to  it.     2.  That  in  criminal  cases,  not  capital,  a  juror 
^nay  be  withdrawn  if  both  parties  consent,  but  not  other- 
^Vrise.     3.  And  that  in  all  civil  causes  a  juror  cannot  be  with- 
tirawn  but  by  consent  of  all  parties."     These  rules  are  recog- 
iQiized  in  10  Vin.  Abr.,  c.  4 ;  1  Salk.,  201,  and  7  Mod.,  1.     It 
appears  to  be  clear  enough  that  these  resolutions  were  not 
taken  in  the  decision  of  a  case,  but  simply  upon  consulta- 
t;ioii  of  the  judges,  with  a  view  to  establish  a  better  and  safer 
Tule.     All  of  them  were  afterwards  disregarded ;  the  first 
^ne  in  the  Kinloch's  case,  Foster  C.  C,  16-21,  which  occurred 
among  the  trials  under  the  commission  after  the  rebellion  of 
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1746.  Ten  judges  sat  in  that  case,  aiid  nine  of  them 
that  judgment  ought  to  pass  upon  the  prisoners,  nothwil 
standing  there  had  been  a  discharge  of  the  jury.  "Th< 
agreed,"  says  Foster,  ^^  that,  admitting  the  rule  laid  down 
Coke  to  be  a  good  general  nde,  yet  it  cannot  be  uniTersal 
binding,  nor  is  it  easy  to  lay  down  any  rule  that  will  be 
Foster  delivered  a  concurring  opinion,  and  said:  ^ 
general  question  is  a  point  of  great  difficulty  and  of  weigh' 
importance,  and  I  take  it  to  be  one  of  those  questions 
are  not  capable  of  being  determined  by  any  general  riSK^Xc 
that  hath  hitherto  been  laid  down,  or  possibly  ever  may  ^^e. 
For  I  think  it  is  impossible  to  fix  upon  any  single  ri^Hil< 
which  can  be  made,  to  govern  the  infinite  variety  of 
which  may  come  under  this  general  question,  without  ma 
fest  absurdity,  and  in  some  instances  without  the 
injustice."  Such  language  as  this  could  not  have  been 
if  it  had  been  understood  that  the  rule  on  the  subject  of 
charge  stood  on  the  footing  of  a  rule  of  the  common  law^ 
that  it  was  fixed  and  settled  even  as  a  rule  of  practice.  ^^ 

was  the   language  of  judges  who   knew  that  the 
belonged  to  the  province  of  judicial  discretion. 

About  twenty-three  years  after  the  Kinlochs  case, 
stone  published  the  fourth  volume  of  his  Commentari-^^ 
and  here  we  find  another  attempt  to  formulate  a  rule, 
says :  "  When  the  evidence  on  both  sides  is  closed,  and 
deed  when  any  evidence  hath  been  given,  the  jury  can::^*^^ 
be  discharged,  unless  in  cases  of  evident  necessity,  till  ifc^^®? 
have  given  in  their  verdict."  4  Black.,  360.  It  will  be  ^^ 
served  that  Blackstone's  rule  differs  from  Coke's  in  two  ^^cs^' 
portant  respects;  first,  in  forbidding  the  discharge  only^""^^^ 
case  evidence  has  been  introduced,  and,  secondly,  in  **"  '  ^^" 
ing  it  in  cases  of  necessity.  We  are  aware  that  an 
has  been  made  to  reconcile  them  as  to  the  latter  point, 
suggesting  that  in  Coke's  rule  the  exception  of  a  case 
necessity  is  to  be  implied;  but  it  is  plain  that  Coke  himi 
intended  to  state  the  rule  absolutely.  But,  finally,  e^ 
this  last  formula  laid  down  by  Blackstone  has  not  been 
lowed  either  in  England  or  in  this  country.     After  quofc-**^4^ 
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it,  Cockburn  said  abruptly,  in  Charlesworth's  case :  '^  I  sa^ 
that  is  not  a  true  exposition  of  the  law  as  practised  in  oui* 
time."  We  are  aware  that  the  reluctance  of  the  courts  to 
break  away  from  a  precise  statement  of  any  rule  has  caused 
them  to  explain  that  their  discharge  of  a  jury  was  done  un- 
der what  should  be  considered  circumstances  of  necessity; 
but  it  is  plain  that  they  were  compelled  to  explain  awa/ 
the  force  of  words,  and  that  they  practically  emancipated 
themselves  from  Blackstone's  rule  of  necessity.  They  have 
discharged  juries,  not  because  they  were  obliged  to  do  so, 
but  because  it  was  for  the  interests  of  justice  to  do  so. 

Now,  can  it  be  said,  in  view  of  these  variations  in  the 
role  and  practice  as  to  discharging  juries,  which  continued 
down  to  a  period  so  nearly  preceding  the  adoption  of  our 
Constitution,  that  there  was  then  a  fixed  and  universally 
kno^wn  rule  of  the  common  law  pn  that  subject;  or  that  the 
fule  could  be  called  in  any  proper  sense  a  rule  of  the  com- 
mon law  at  all  ?    This  whole  subject  has,  as  we  have  already 
**id,  undergone  a  thorough  investigation  in  recent  English 
^ses,  and  conclusions  touching  this  question  have  been  pro- 
^ovinced  by  judges  whose  knowledge  and  judgment  of  the 
*^^Btory  of  the  common  law  cannot  well  be  questioned.    After 
*^ch  an  examination,  Cockburn,  C.  J.,  said,  in  Charles- 
^'^orth's  case,  1  Best  &  S.,  498:  "I  apprehend  that  in  no  part 
^"f  our  procedure  has  the  practice  of  the  courts  more  fluo- 
^tiated  than  in  relation  to  the  practice  of  the  discharge  of 
^le  jury  in  criminal  trials;"  and  in  Winsor's  case,  1  Q.  B., 
^01,  he  said:  "We  are  dealing  here,  not  with  one  of  those 
principles  that  lie  at  the  foundation  of  our  law,  such  as  the 
^axim  that  judges  shall  decide  questions  of  law,  and  juries 
tjnestions  of  fact;  or,  that  the  verdict  of  the  jury,  in  order 
\o  be  binding,  must  be  unamimous;  we  are  dealing  with  a 
matter  of  practice,  which  has  fluctuated  at  various  times,  and 
Tirhich,  even  at  the  present  day,  may  perhaps  not  be  con- 
sidered as  settled."     And  in  Conway  and  Lynch's  case,  even 
"the  judges  who  applied  Blackstone's  rule  strictly,  and  sus- 
iained  a  plea  like  that  before  us,  spoke  of  the  history  of  the 
xule  in  the  same  manner.     Perrin,  J.,  said:  "That  the  rule 
63 
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upon  this  very  important  question  has  been  varied  from  tioie 
to  time,  either  qualified,  corrected  or  differently  understood, 
is  unquestionable."     7  Ir.  L.  R,  161.     And  Pennefatter, 
C.  J.,  said :"  We  have  heard  mentioned  the  common  law 
principles  that  did  govern  the  rule  that  existed  upon  t;he 
subject;  but  I  will  not  go  through  the  various  modes  atnd 
gradations  that  took  place  with  regard  to  the  practice  in  t^Yie 
administration  of  justice  connected  with  this  subject.     Thore 
were  undoubtedly  general  rules  laid  down,  which  were  after- 
wards found,  if  not  absolutely  necessary,  at  least  it  ^n^as 
found  expedient  to  make  a  modification  in.     That  th^^re 
were  extravagant  rules  existing,  connected  with  this  » 
ject,  which  for  many  years  were  carried  into  execution, 
not  be  denied.     I  think  no  man  cau  now  say  that  these  rimles 
ought,  consistently  with  justice  or  common  sense,  to      ^^ 
any  longer  the  law  of  the  land ;  but  are  we  at  liberty,  the  r«- 
fore,  to  consider  or  treat  them  as  totally  abolished  ?  "     Tlm*5  n, 
in  speaking  of  Blackstone's  rule,  he  said:  "  At  that  ti  i*^^ 
ttie  better  sense  of  succeeding  periods  produced  this  quaXi  fi' 
cation  in  the  rule  then  and  theretofore  laid  down."    X*l3e 
legal   import  of  these  remarks  is   unmistakable.     Both    ^^ 
these  judges  treated  what  they  called  a  rule  of  law  as  hav  i^^S 
been  a  rule  of  practice,  subject  to  alteration  according  to  t^^^ 
"better  sense"  of  the  courts.     And  it  seems  to  be  clear  t 
this  rule  has  not  effectively  assumed  at  any  time  to  be  a  r 
of  the  common  law  in  the  sense  which  is  necessarily     i  ^^ 
sisted  on  when  it  is  said  to  be  an  implied  term  of  our  o^^^^^ 
stitutional  rule.     Its  very  fluctuationn  lead  to  the  conclut^i^^^ 
that,  as  formulated  at  different  times,  it  only  purported    ^^ 
be  an  effort  of  the  judges  to  lay  down  a  guide  for  judi^:^*^ 
discretion ;  that  it  was  nothing  more  than  a  rule  of  pract  i  ^^' 
subject  to  judicial  control,  and  in  its  nature  liable  to  cham^"»^^ 
in  order  to  meet  exigencies  as  they  should  arise.     We  thi  *^  ^' 
therefore,  that  the  first  part  of  defendant's  proposition^     ^ 
we  have  formulated  it,  namely,  that  when  the  Fifth  Ame  ^^' 
nient  was  adopted  there  was  a  definitive  rule  of  the  comn*^" 
law  which  determined  when  a  jury  might  properly  be  ^l^f' 
charged,  is  not  maintainable.     Of  course  it  follows  that,  ^' 
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there  was  no  such  definitive  rule,  but  only  a  judicial  practice, 
necessarily  and  actually  fluctuating,  it  is  not  admissible  to 
assume  that  this  fluctuating  rule  of  practice  was,  in  contem- 
plation of  the  Constitution,  a  fixed  and  positive  rule.     And 
as  the  proposition  that  an  improper  discharge  of  the  jury 
is,  in -the  sense  of  tlie  Constitution,  a  trial  and   acquittal, 
and  for  that  reason  a  bar  to  further  jeopardy,  depends  ab- 
solutely upon  the  existence  of  a  fixed  rule  for  determining 
vhen  a  discharge  is  improper,  that  proposition  also  must 
fall.     Whatever  the  scope  of  the  constitutional  protection 
against  a  second  trial  for  the  same  ofience  may  be,  we  must 
hold  that  it  is  certain  and  unalterable  by  judicial  practice  or 
by  legislation;  and  if  the  Constitution  does  not  embody  by 

• 

implication  any  rule  for  determining  when  the  discharge 
18  improper;  in  other  words  for  determining  when  the  equiva- 
Jeut  of  a  former  trial  exists,  that  rule,  being  outside  of  the 
Constitution,  is  open  to  change  and  modification,  either  by 
^dicial  practice  or  by  legislation;  so  that  circumstances 
^Hich  would  be  equivalent  to  and  constitute  a  former  trial 
^^<l  acquittal  at  one  time  would  not  do  so  at  another. 
'^hias  a  further  trial  would  be  constitutional  or  unconsti- 
tutional according  as  legislation  should  regulate  the  law- 
^Iness  of  discharging  the  jury.  Clearly  the  Constitution 
*'^Oiiot  be  said  to  include  the  equivalent  of  a  former  trial 
^^d  acquittal,  when  the  means  of  ascertaining  that  equiva- 
^^t:  are  not  governed  by  it. 

^^ow,  as  a  matter  of  fact.  Congress  has  legislated  upon  this 

^^^jr  subject  of  discharging  the  jury  in  a  criminal  case;  not 

^     -mmine,  but  effectively.     The   act  of  April  20,  1802,  2 

^^^•t.,   159,   provided   that,  whenever  any  question  should 

^^^^^tir  before  a  circuit  court,  upon  wliich  the  opinions  of  the 

3Uc3^gQg  were  opposed,  the  point  of  disagreement  should,  upon 

^"^^  request  of  either  party  or  their  counsel,  be  certified  to 

*'^^   Supreme   Court,   and   be    finally  decided  there.     The 

^^cision  and  order  of  the  Supreme  Court  were  to  be  remitted 

^  the  circuit  court,  and  there  entered  of  record  and  have 

effect.     The  section  concluded  as  follows:  " Prorirfcrf,  that 

Nothing  herein  contained  shall  prevent  the  cause  from  pro- 
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ceediog,  if,  in  the  opinion  of  the  court,  further  proceediogt 
can  be  had  without  prejudice  to  the  merits :  And  provided^ 
qlao,  That  imprisonment  shall  not  be  allowed,  nor  punish- 
ment in  any  case  be  inflicted,  where  the  judges  of  the  said 
court  are  divided  in  opinion  upon  the  question  touching  t^he 
said  imprisonment  or  punishment."     fcSee,  also,  the  act    of 
June  1,  1872,  ch.  255,  17th  8t.,  197.     These  provisions  are 
i^ow  embodied  in  sections  651  and  697  of  the  Revised  Stair 
utes.     Under  this   statute,   points  of   disagreement   hctv^e 
repeatedly  been  certified  to  the  Supreme  Court,  and  the  con- 
stitutionality of  its  provisions  and  of  their  consequences  i» 
not  open  to  question.     By  its  authority  the  judges  mi^lit 
proceed  with  the  cause,  notwithstanding  the  matter  of  <lif^ 
ference,  if,  in  their  opinion,  further  proceedings  could  be 
without  prejudice  to  the  merits ;  or  they  might  discbs 
the  jury  and  continue  the  cause,  to  await  the  decision  of 
Supreme  Court,  if  they  thought  otherwise.     Of  course 
latter  course  might   involve   a  trial  before  another  j 
Another  act,  of  similar  effect,  was  passed  in  1846.     The 
ot  August  8,  1846,  sec.  3,  9th  St.,  72,  authorized  the  distriet 
court,   when,    in   the   opinion   of  the   court,  difficult    CLTk^ 
important  questions  of  law  were  involved  in  the  case^    *^ 
remit  an  indictment  to  the  circuit  court ;  and  the  proceedi  n  S^ 
thereupon  were  to  be  the  same  in  the  circuit  court  as  if    *'*^ 
indictment  had  been  originally  found  and  presented  ther^i**- 
This  provision  is  still  in  force  as  section  1038  of  the  Revi«*^" 
Statutes.     In  United  States  vs.  Morris,  1  Curtis  C.  C,  2^»  ^* 
was  insisted,  on  the   part   of  defendant,  that   the   stat:*^*^ 
intended  that  the  case  should  be  so  transferred  before  ^^J 
proceedings  subsequent  to  the  indictment  should  be  had    *^ 
it.     But  Mr.  Justice  Curtis  pointed  out  that  the  difficult  ^^^ 
important  questions  referred  to  were  not  to  be  known      *^y 
inspection  of  the  indictment,  and  before  examination  of  ^*^® 
case  ;  and  especially  that  tlie  statute  described  them  as  qi^^^ 
tions  "involved  tn  ^Ae  ca^e.'     He  held,  therefore,  that    ^-^^ 
sound  construction  of  the  clause  was,  that  the  opinion  of  t^^® 
judge,  touching  the  iraportanceanddifficulty  of  the  questi^^^' 
was  to  be  arrived  at  in  the  usual  course  of  justice,  after    ^^ 
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was  made,  ^^  and  the  parties  so  far  heard  as  to  develop 
juestions  which  exist."  Under  the  operation  of  thiflf 
he  jury  is  discharged  simply  because  the  district  judge 
opinion  that  a  question  is  difficult  and  important,  not 
ise  he  cannot  decide  it ;  and  the  consequence  is,  that 
ted  is  put  on  trial  before  another  jury  in  the  circuit 
;.  It  is  to  be  obHorved  that,  as  the  jurisdiction  of  the 
ict  courts  of  the  United  States  includes  not  only  misde* 
lors,  but  felonies  not  capital,  the  power  exercised  by 
;ress  in  this  act,  to  determine  the  grounds  on  which  a 
might  be  discharged  and  the  accused  again  put  on 
,  applies  to  both  classes  of  cases.  The  constitutionality 
is  act  has  been  conclusively  recognized  by  the  courts  of 
[Jnited  States ;  and,  although  it  does  not  apply  directly 
lis  court,  it  has  established  a  conclusion  which  does 
y  to  us,  namely,  that  neither  the  lawfulness  of  the  dis- 
ge  of  the  jury,  nor  the  eflfect  of  an  unlawful  discharge 
»nBtitute  an  acquittal,  are  by  implication  governed  by  the 
titiUicny  but  are  dependent  upon  the  will  of  the  legisla^ 
It  may  well  be  said  also  to  affirm  another  general 
3iple  ;  that  the  court  has  power  to  discharge  a  jury  not 
)ly  in  a  case  of  necessity,  but  when,  in  its  sound  judg^ 
t,  it  is  for  the  interests  of  justice  that  it  should  be  done, 
)t withstanding  these  conclusions,  we  proceed  next  to 
iJer  whether  what  is  alleged  to  be  an  improper  dis- 
ge  of  the  jury  was,  by  the  common  law,  equivalent  to  a 
ict  of  acquittal;  for  upon  this  ground  rests  the  ass^^rtion 
it  is  equivalent  to  such  a  verdict  in  the  sense  of  the 
I  Amendment  to  the  Constitution.  And  here  it  may 
bserved  that  the  argument  touching  the  effect  of  an 
ojier  discharge  always  contains  an  assumption  that  tlie 
rule,  forbidding  or  restricting  discharges,  was  adopted 
means  of  preventing  the  accused  from  being  twice 
in  jeopardy.  In  other  words,  that  it  originated  in 
right  of  the  prisoner  to  have  a  verdict  in  the 
trial  as  a  bar  against  a  future  trial  for  the  same 
ice.  In  Conway  and  Lynch,  Crampton,  J.  pointed 
that   this    rule    was    part    of  a  practice    which   for- 
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bade  the  adjournment  of  a  trial,  the  separation  of  a  juryi 
and  the  enjoyment  of  fire,  light  or  food,  until  they  should  give 
in   their  verdict;    and    observed    that    "the    principle     of 
these  severe  regulations  was  that  the  non-agreement  of  » 
jury  within  a  reasonable  time,  was  evidence  of  refractori- 
ness and  perverseness  on  the  part  of  the  jury  and  a  con- 
tempt for  the  administration  of  justice,  and  that  they  should 
therefore  be  coerced  into  agreement  by  personal  suffer!  og 
and  inconvenience/'     7  Ir.  L.  R,  169.     The  same  solution 
of  the  old  practice  was  stated  in  Charlesworth's  Case,  1  Best 
&  8.,  499*.     It  is  to  be  remembered,  too,  that  the  rule 
against  discharge  was  originally  applicable  to  civil  as  v^^ell 
as  to  criminal  cases;  in  other  words,  that  it  was  applied 
where  it  could  not  possibly  have  any  reference  to  the  rig^t* 
of  a  party  to  be  protected  against  being  twice  put  in  jeop- 
ardy.    Carthen,  465 ;  Morris  vs.  Davis,  3  Car.  &  P.,  42T  ;    ^ 
Hale,  297;  7  Ir.  L.  R,  169;  1  Best.  &  S.,  502*      The  whiole 
practice,  including   the   matter   in  question,  would   se^^^r 
therefore,  to  have  been  simply  a  set  of  rules  concern  ii^K 
trial  by  jury;  rules  concerning  the  treatment  and  mansi' 
ment  of  the  jury  and  not  for  securing  the  rights  of  parti 
Undoubtedly  the  particular  rule  in  question  came  to  s^ 
as  a  protection  of  the  prisoner  in  criminal  cases,  and^ 
times  changed,  was  intentionally  so  used,  but  it  did     TxO^ 
originate  in  the  prisoner's  right,  and  is  not  to  be    in't^^^ 
preted  on  the   ground   that  it  had  such  an  origin.     It^     ** 
shown,  accordingly,  in  the  English  cases,  to  which  we  h^-^^^ 
referred,  that  a  discharge  of  the  jury  was  not  at  common  l^' 
equivalent  to  acquittal.     After  an  examination  of  the    ^^^^ 
thorities,  Crarapton,  J.,  said:  "  My  opinion  is  that  a  E>^^^ 
mature  or  irregular  discharge  of  a  jury  cannot  be  m^^^^ 
equivalent  to  an  acquittal  by  verdict."     7  Ir.  L.  R.,  X  ^ 
In  Winsor's  Case,  Blackburn,  J.,  aiter  mentioning  Crac»^  P' 
ton's  judgment,  said:  "I  entirely  concur  in  the  conclusi^^ 
at  which  he  arrives,  that  where  there  has  not  been  a  vcrd  "*  ^ 


decisive  of  the  guilt  or  innocence  of  the  prisoner,  and    "t*^ 
indictment  has  not  been  disposed  of,  whether  it  is  owingT 
the  mistake  of  the  judge,  the  fault  of  the  jury,  inevit»^* 
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accident,  or  the  improper  discharge  of  the  jury ;  in  all  these 
cases  indifferently  a  venire  de  novo  ought  to  be  awarded.     I 
am,  therefore,  of  opinion  that  the  discharge  of  the  jury  at 
the    first  trial  was  not  equivalent  to  an  acquittal."     And 
liUsh,  J.,  said  in  the  same  case:  "I,  with  the  other  mem- 
be  th  of  the  court,  adhere  to  what  is  esteemed  the  very  pref- 
erable judgment  of  Crampton,  J.,  and  we  do  no  violence  to 
the  maxim  by  holding  that,  when  the  first  trial  has  become 
abortive  by  any  means  whatever,  the  proceeding  is  not  le^ 
g^lly  a  bar  to  a  second  trial  for  the  same  offence."     Mellor, 
J-,  said:  "But,  admitting  he  was  wrong, and  did  discharge 
the   jury  erroneously,  and  exercised  his  discretion  errone- 
ousljr^  is  the  discharge  of  the  jury  equivalent  to  a  verdict? 
The  only  case  in  which  it  has  been  so  cnntended,  is  Conway 
*'^d    Hiynch  t».  Reg.,  7  Ir.  L.  R.,  149.     To  an  indictment  for 
*eIoia  jr,  with  the  exception  of  the  plea  of  not  guilty,  I  have 
^^^I'ci  only  of  four  pleas,  atitre  foia  acquit,  autre  fois  convict 
^^^^*e  foi^  attaint,  and  a  pardon  being  pleadable  in  bar.     If 
*^^     ^acts  of  this  case  cannot  be  brought  within  either  of 
J^ieta^   pleas,  there  is  no  other  mode  of  pleading  them.'* 
'*-o«,-fc  ^^g^Q  taken  on  writ  of  error  to  the  Exchequer  Cham- 
^^'^    '^^here  Erie,  Ch.  J.,  delivered  the  unanimous  opinion  of 
'^^    c^ourt,  in  which  Pollock,  Chief  Baron,  Martin,  Bromwell 
*^^      Pigott,  Barons,  and  Byles  and   Montague  Smith,  J  J., 
a.t    -^ivith  him.     Erie,  Ch.  J.,  said :  "  Even  if  it  was  assumed, 
^^^    tilie  sake  of  argument,  that  the  statement  on  the  record 
^^■*    't.he  judges  of  the  court  of  error  to  the  opinion  that  the 
.  ^^  T  for  the  discharge  in  question  was  an  improper  exer- 
^^      of  discretion  on  the  part  of  the  judge  who  tried  the 
,     *^^2^  ,  still  we  should  hold  that  such  a  discharge  was  no  legal 
q,^        to  a  second  trial  on  the  same  or  a  fresh  indictment. 
.    ,*^^     only  pleas  known  to  the  law  founded  upon  a  ibrnier 
«     ^^l,  fl-re  pleas  of  a  former  conviction  or  a  former  acquittal 
. .  ^     tthe  same  offence  ;  but  if  the  former  trial  has  been  abor- 
^=^    without  a  verdict  there  has  been  neither  a  conviction 
^^     an  acquittal,  and  the  plea  could  not  be  proved.     That 
^  ^  ^«h  would  be  matter  of  plea  to  a  fresh  indictment  would 
ground  of  error  upon  a  second  trial  on  the  same  indict 
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ment.     As  far  as  relates  to  the  fortder  abortive  trial  noth- 
ing which  took  place  could  be  ground  Of  error  on  the  secotid 
trial  on  the  same  indictment,  unless  it  Irould  hare  been  a 
bar  by  way  of  plea  to  a  new  indictment  for  tne  same  offence. 
All  the  authorities  are  concurrent  to  this  effect,  with   the 
single  exception  of  Conway  and  Lynch,  T  Ir.  L.  R.,  149; 
and  we  have  before  given  our  opinion  on  that  case." 

These  cases  show  that  even  an  improper  discharge  of  the 
jury  was  not,  by  the  common  law,  equivalent  to  an  acquittal 
by  verdict,  and  could  not  be  set  up  as  a  defence  by  plea ;  and 
it  is  important  to  observe  that  the  same  authority  holds  tbat 
it  could  not  therefore  be  alleged  as  error.  It  was  sLmply 
not  matter  of  defence,  and  did  not  show  a  second  trial  to  be 
unlawful.  The  application  of  this  conclusion  is  immediate. 
If  a  discharge  of  the  jury  could  not  in  any  case  be  couoted 
as  a  first  trial,  with  consequent  acquittal,  in  the  sense  o€  tbe 
common  law  rule  which  prohibited  a  second  trial  for  tbe 
same  offence,  there  is  no  ground  for  holding  such  a  dischfitrg® 
to  be  a  trial  and  acquittal  in  the  sense  of  the  same  rule  wh^^ 
it  is  incorporated  in  our  Constitution.  In  short,  the  alleg^^ 
rule  as  to  the  discharge  of  a  jury,  with  its  alleged  co 
quences,  is  not  in  any  sense  a  part  of  our  constitutional 
At  common  law  the  rule  that  a  person  should  not  be  tried  t 
for  the  same  offence,  and  the  rule  concerning  the  dischd*"^* 
of  a  jury,  whatever  it  may  have  been,  were  separate  and  d*^ 
tinct,  and  even  a  disregard  of  the  one  was  not  a  violatio*^    ^ 


the  other.     The  first  was   put  into  our  Constitution ;     *'** 
other  was  not.     Precisely  this  point  was  recognized  by    ^^^ 
Justice  Washington  in  Haskell's  Case,  4  Wash.  C.  C.  K^P"' 
410.     He  there  said :  "  We  are,  in  short,  of  opinion,  that   ^'^^ 
moment  it  is  admitted  that  in  cases  of  necessity  the  cour^  ^ 
authorized  to  discharge  the  jury,  the  whole  argument    ^^ 
applying  this  article  of  the  Constitution  to  a  discharge     ^ 
the  jury  before   conviction   and  judgment   is   abandon^^' 
because  the  exception  is  not  to  be  found  in  any  part  of  ^  'y^ 
Constitution.     *     *     We  admit  the  exception,  but  we  do  ^^ 
because  that  article  does  not  apply  to  a  jeopardy  short   o* 
conviction."     This  statement  is  in  effect  a  distinct  deni^* 
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fc  the  constitutional  rule  applies  to  any  case  of  abortive 
1.  We  are  aware  that  the  learned  judge  seemed  to  admit 
r wards  that  an  improper  discharge  of  the  jury  migbti 
2rthele8s,  be  reached  as  matter  of  error  at  common  law ; 
we  concur  in  the  contrary  position  of  Erie,  C.  J.,  in 
isor's  Case,  and  we  think  that  Mr.  Justice  Washington's 
aiation  was  not  supported  by  the  decision  of  the  Supreme 
rt  in  Perez's  Case,  9  Wheaton,  579.  The  court  there 
:  We  think  that  in  all  cases  of  this  nature,  the  law  has 
'sted  courts  of  justice  with  authority  to  discharge  a  jury 
1  giving  a  verdict,  whenever,  in  their  opinion,  taking  all 
circumstances  into  consideration,  there  is  a  manifest 
jssity  for  the  act,  or  the  ends  of  public  justice  would 
srwise  be  defeated.  They  are  to  exercise  a  sound  dis- 
ion  on  the  subject;  and  it  is  impossible  to  define  aU  the 
umstances  which  would  render  it  proper  to  interfere.  To 
-ire,  the  power  ought  to  be  used  with  the  greatest  caution, 
er  urgent  circumstances  and  for  very  plain  and  obvious 
ions ;  and,  in  capital  cases  especially,  courts  should  be  ex- 
oely  careful  how  they  interfere  with  any  chances  of  life  in 
n  of  the  prisoner.  But,  after  all,  the;/  have  th^^  right  to  order 
discharge;  and  the  security  ivhich  the  public  have  foi-  the 
^tfnl,  sound  and  conscientious  exercise  of  this  discretion  rests, 
his  as  in  other  ca^^e^s,  upon  the  resp>onsihility  of  the  judges, 
er  their  oaths  of  office,'' 

t  was  claimed,  in  the  argument,  that  when  the  court  said 
t  the  law  had  invested  courts  of  justice  with  authority 
lischarge  the  jury  "in  all  cases  of  this  nature,"  they  re- 
•ed  only  to  cases  where  the  jury  were  unable  to  agree; 
Mr.  Justice  Curtis  said,  in  United  States  vs,  Morris,  1 
't.  C.  C,  30,  that  they  were  speaking  of  capital  cases; 
.  several  expressions  in  the  passage  we  have  just  quoted 
w  that  they  intended  to  state  a  rule  applicable  to  all 
?8.  The  "circumstaQces"  and  "causes,"  to  which  courts 
uld  look,  were  not  intended  to  be  restricted  to  the  cir- 
istances  of  non-agreement.  The  point,  however,  to  which 
refer  is,  that  the  Supreme  Court  must  be  understood  to 
e  held  that  this  matter  of  the  discharge  of  the  jury  was 
54 
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not  controlled  by  the  Constitution.     And  they  plainly  in- 
timated that  the  exercise  of  the  power  to  discharge  waa 
matter  of  discretion  and  not  matter  of  error,  when  they  said 
that  "the  security  which  the   public  have  for  the  faithful, 
sound  and  conscientious  exercise  of  this  discretion,  rest«,  in 
this,  as  in  other  cases,  upon  the  responsibility  of  the  judges^ 
under  their  oaths  of  office,''     It  was  with  a  distinct  reference 
to  this  case,  that  Mr.  Justice  Curtis  said,  in  United  States 
vs.  Morris,  that,  "in  all  cases  within  the  jurisdiction  of    the 
district  court,  it  is  in  the  power  of  that  court,  as  it  is  in    the 
power  of  the  circuit  court,  even  in  capital  cases,  to  take    the 
case  from  a  jury  impanelled  to  try  it,  whenever,  in     the 
opinion  of  the  court,  it  is  necessary,  or  required  by  th&    i^' 
terests  of  justice  to  do  so ; "  and,  in  a  later  passage,  that,  *  *  tlie 
finding  of  a  cause  for  withdrawing  a  juror,  or  taking  a  oa.»e 
from  a  jury,  is  a  judicial  act;  the  authority  to  do  it  is     en- 
trusted to  that  court,  and  no  other  court  can  revise  its     de- 
cision." 

In  accordance  with  these  decisions,  we  hold  that  no  r^^^  ■-* 
touching  the  discharge  of  the  jury  has,  by  implication,  b^^^ 
incorporated  in  Or  referred  to  by  the  constitutional  rule  '^^ 
which  the  defendant  appeals;  that  the  courts  of  the  Uni*^'^ 
States  are  invested  with  power  to  determine  conclusiv^^*^' 
in  the  trial  of  a  criminal  cause,  when  the  interests  of  pixl:>*-^^ 
justice  require  that  the  jury  shall  be  discharged,  and  tl^^   - 


consequently,  such  a  discharge  is  not  in  any  case  equival*^  *^ 
to  a  verdict  of  acquittal,  or  a  defence  against  a  further  tf^^" 
upen  the  same  or  a  new  indictment.     Whenever  this  po^^^^^ 
shall  appear  to  be  dangerous  in  the  hands  of  the  judges^      * 
can  be  restricted  or  regillated  by  Congress;  for  the  w\iC^^^ 
subject,  not  being  an  implied  term  of  the  constitutional  pt^ 
vision,  is  subject  to    legislative  control.     That  it    has  v^ 
proved  to  be  dangerous,  or  that  it  is  likely  to  be  so,  we  d^ 
not  conceive  to  be  a  matter  worthy  of  discussion. 

It  will  be  understood,  of  course,  that  we  do  not  regard  th^ 
power  to  discharge  a  jury  without  a  verdict  as  containing 
the  slightest  element  of  arbitrary  choice.     The  discretion 
to  apply  it  is  one  which  the  trial  justice  must  use  under  a 
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.'mn  obligation  to  satisfy  his  judgment  that  such  a  course 
equired  by  the  interests  of  justice;  and  even  as  to  this 
re  are  well  established  limitations  which  he  is  not  at 
rty  to  disregard.  It  would  be  inexcusable,  for  example, 
lischarge  a  jury,  with  a  view  to  a  further  trial,  because 
Government  is  not  prepared  to  go  on  with  the  prosecu- 
L  ;  and  it  would  be  in  tlie  power,  and  would  be  the  duty 
lie  same  judge,  or  of  another  judge  who  might  be  called 
XI  to  try  the  prisoner,  after  such  a  discharge,  to  enter  a 
e.  As  to  the  discharge  in  the  case  before  us,  we  may 
.ark  that  the  bill  of  exceptions,  in  which  the  circum- 
xces  are  set  forth,  does  not  show  that  it  was  ordered 
rely  for  purposes  of  convenience.  The  true  purpose  and 
xmd  of  the  discharge  are  disclosed  by  the  order  made  im- 
liately  afterwards,  and  before  the  reswearing  of  the  jury, 
vrhich  the  consolidation  of  the  fourteen  indictments  was 
iolved.  It  is  apparent  that  the  judge  who  tried  the  cause 
ided  that  the  interests  of  justice  required  such  separa- 
1  of  the  indictments,  and  to  that  end  a  discharge  of  the 
y.  Inasmuch  as  tlie  prisoner  was  tried  by  the  very  jurors 
om  he  had  just  accepted,  and  before  his  witnesses  were 
iwed  to  disperse,  the  only  practical  change  in  his  position 
3,  that  he  was  tried  on  one  selected  indictment,  instead 
Deing  tried  upon  that  and  other  indictments  consolidated. 
€  of  the  indictments  thus  excluded  was  found  under  a 
tute  which  allowed  a  longer  imprisonment  than  is  pro- 
ed  by  the  statute  under  which  he  was  actually  tried, 
Fudgment  affirmed. 


*28  Hamilton  v.  Clarkb. 

John  A.  Hamilton  et  al.  vs.  Richard  H.  Clarke  et  al. 

Equity.    No.  9003. 

r  Decided  February  2,  1885. 

\  The  Chief  Justice  and  Justices  Mac  Arthur  and  James  sitting. 

li\'here  a  sale  of  realty  is  directed  to  \ye  made  after  the  death  of  tenant  for 
life,  who  is  one  of  two  executors,  and  there  is  no  specific  mention  as  to  l^y 
whom  the  sale  is  to  be  made,  there  is  no  power  of  sale  in  the  surviving:  ^^' 
ecutor;  but  the  court  will,  on  application  of  the  parties  interested,  appoi*^^ 
a  trustee  to  sell. 

STATEMENT  OF  THE  CASE. 

John  B.  Boone  died  July  IT,  1859,  testate,  seized  of  t  ^^s^^^ 
lots  of  ground  in  tlie  city  of  Washington,  both  improv^^      ' 
and  worth  about  $10,000.     His  will,  dated  June  17,  is 
follows: 

"First.  It  is  my  will,  and  I  do  order  that  all  my  just  de 
and  funeral  expenses  be  duly  paid  and  satisfied,  as  soon 
conveniently  can  be  after  my  decease,  out  of  the  first  men 
that  shall  come  into  the  hands  of  my  executors  from 
much  of  my  ])ersonal  estate  as  may  be  necessary  to  m 
and  fully  discharge  the  same. 

"Item.  I  give  and  bequeatli  to  my  beloved  wife,  Jane 
Boone,  in  addition  to  her  right  of  dower  at  common  law, 
my  personal  property  of  every  kind  and  description  wh 
soever  and  wheresoever  situated,  after  the  payment  of  ^ 
just  debts  and  funeral  expenses,  during  her  natural  life, 
use,  enjoy  and  dispose  of  tlie  same,  and  at  her  death  t^  A 
pose  of  the  same,  as  slie  may  deem  fit  and  proper. 

"Item.  I  give  and  devise  to  my  said  loving  wife,  Jane- 
Boone,  all  my  real  estate,  being  part  of  lot  numbered  15  :•   ^^ 
square  847,  witli  the  buildings  thereon;  and  also  thehrick 
house  and  lot  in  square  No.  348,  all  being  and  lying  in  "^"^ 
city  of  Washington,  D.  C,  for  and  during  her  natural  li^^j 
to  have,  use   and  enjoy  the  same ;  and  at  her  death  it  is  my 
will  that  tlie  sum  of  three  hundred  dollars  ($300)  shall     1^ 
paid  to  my  beloved  nephew,  Alexander  Hamilton,  out  oithe 
proceeds  of  the  sale  of  my  real  estiite  aforesaid. 

"Item.  It  is  my  will,  and  I  direct,  that  at  the  death  of 


^ 


Hamilton  v.  Clarke.  429 

r  said  wife,  Jane  E.  Boone,  all  my  real  estate  as  herein 
vised  shall  be  sold,  and,  iifter  paying  the  legacy  above 
ntioned  to  my  said  nephew,  Alexander  Hamilton,  or  to 
J  heirs,  the  residue  to  be  divided  into  two  equal  parts  or 
ieties — the  one  half  or  moiety,  to  be  equally  divided  be- 
?en  my  brothers,  Sylvester  Boone,  Edward  D.  Boone,  and 

sisters,  Mary  Rose  Bowling  and  Sarah  Ann  Hamilton, 

li  to  have  equal  shares;  and  in  case  of  the  death  of  either 

them,  then  to  tlie  heirs  of  said  deceased  in  the  same  pro- 

tion.     Item.  And  it  is  my  will  that  the  other  half  or 

iety  of  the  proceeds  of  my  real  estate  go  to  the  heirs  of 

said  wife  alter  her  death,  or  to  such  person  or  persons  as 
i  may  devise  and  bequeath  the  same  to. 
^  Lastly,  I  hereby  appoint  my  loving  wife,  Jane  E.  Boone, 
I  my  trusty  and  well  beloved  friend,  Richard  H.  Clarke, 
^cutors  of  this,  my  last  will  and  testament. 

"John  B.  Boone," 

Ilie  widow,  Jane  E.  Boone,  and  the  defendant,  Richard 
Clarke,  qualified  as  executors.     They  filed  a  final  account 
^wing  payment  of  all  debts  and  a  distribution  of  $726.50 
the  legatee. 

Jane  E.  Boone  had  the  full  possession  and  benefit  of  the 
il  estate  from  her  husband's  death  to  January  25,  1884, 
len  she  died. 

Clarke,  the  complainant,  in  Equity  Cause  No.  8921,  filed 
I  bill  to  have  the  will  construed  as  to  his  authority,  as  sur- 
ging executor,  to  sell  the  real  estate. 

Whereupon,  the  complainants  filed  the  bill  in  this  cause, 
ting  they  are  advised  that  said  Clarke  has  no  power  to  sell 
real  estate  by  virtue  of  the  will;  that  he  has  intimated 
.t  he  would  insist  on  receiving  maximum  commissions  as 
?cutor  for  his  services  in  selling;  that  many  of  the  bene- 
aries  are  in  poor  circumstances,  and  desire  an  economical 
e,  and  that  John  A.  Hamilton  or  Frank  D.  Orme,  or  both, 
0  are  responsible  parties  and  interested  in  the  estate,  will 
ke  sale  and  distribution,  if  appointed  by  the  court,  with- 
.  any  commissions  whatever. 
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That  the  parties  to  this  suit  are  the  only  ones  having  am.^ 
interest  in  the  property. 

The  answer  of  Richard  H.  Clarke  admitted,  substantially, 
all  the  material  facts  of  the  bill,  but  raised  the  questioa  of 
law  as  to  his  power  and  duty,  as  the  surviving  executor 
under  the  will  of  Boone,  claiming  that  the  power  of  s&le 
was  given  by  implication,  and  survives  to  him. 

l^roof  was  taken  by  complainants,  establishing  the  avox- 
ments  of  the  bill,  and  showing  that  the  defendant,  Clarke, 
was  a  non-resident  of  this  District,  and  has  been  for  at>oiit 
twenty  years. 

On  hearing,  the  court  below  consolidated  the  causes,  ancX  de- 
creed :  "  That  the  defendant,  Richard  H.  Clarke,  as  survi^-^  i  "»g 
executor  of  the  will  of  John  Baptist  Boone,  has  full  po^^^®^ 
under  said  will  to  make  sale  and  conveyance  of  the   x"^*l 
estate  therein  directed  to  be  sold." 

And  from  this  decree  an  appeal  was  taken. 

Edwards  &  Barnard  for  complainants: 

Tlie  only  questions  in  controversy  in  this  suit,  are — 

Ist.  Has  the  defendant,  Clarke,  any  power,  as  trustee  ^^ 
surviving  executor,  under  the  will  of  John  Baptist  Boo"^^^' 
to  sell  and  convev  the  real  estate  described?     And — 

-d.  If  any  such  power  can  be  implied,  does  not  his  lo  ^^ 
continued  non-residence  from  this  District,  warrant  the  co'^-^-'^ 
on  application  of  the  beneficiaries,  in  substituting  some^^*-*^ 
else  as  such  trustee  in  his  stead? 

We  maintain  that  any  power  which  is  given  by  will 
executors,  either  expressly  or  by  implication,  is  given^      ^ 
all  of  them ;  and  that  all  can  do  whatever  one  could  do^ 
only  one  was  named;  and  that  a  survivor  of  two  can  h^^^ 
no  greater  authority  than    the   two  could   have  togetl:*^^' 
In  other  words,  that  the  office  of  executor  is  a  single  offf  c^^^ 
though  it  be  filled  with  two  or  more  persons;  and  wheo-    ^ 
filled  with  two  or  more  persons,  they  have  all  powers  joini^l  ^^ 
and  no  power  which  could  not  be  exercised  by  them  join tl.^^ 
could  survive.  ^ 

All  the  powers  under  a  will  come  into  life  at  the  deatb  ^^^**' 
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)r ;  and  no  new  power  could  arise  by  implication 
cutor  by  the  death  of  a  co-executor, 
case  of  Bentham  vs,  Wiltshire,  4  Madd.,  44,  the 
,  "that  the  sale  is  directed  to  be  made  after  the 
he  tenant  for  life,  who  was  one  of  the  executors ; 
!re,  therefore,  no  power  of  sale  in  the  executors." 
gstion  is  also  considered  in  the  following  cases: 
Fryer,  3  Ad.  &  Ell.  (N.  S..),  442  (43  Eng.  Cora. 
i;  Patton  vs.  Randall,  1  Jacobs  &  Walker,  189; 
of  Fox,  52  N.  Y.,  536;  Lippincott  vs,  Lippincott, 
eene,  121. 

ict  of  Md.,  1785,  ch.  72,  sec.  4,  (Thompson's  Di- 

it  is  provided  that  "  if  any  person  hath  died,  or 

leaving  real  or  personal  estate  to  be  sold  for  the 

►f  debts  or  other  purposes,  and  shall  not,  by  will 

strument  in  writing,  appoint  a  person  or  persons 

lonvey  the  same  property,"  &c.,  "  the  chancellor 

full  power,"  &c.,  to  appoint  trustee  to  sell,  &c., 

scretion,"  &c.     4  Gill  &  J.,  329. 

amed  as  executor  has  power  to  sell  real  estate 

spress  authority  by  the  will,  still  an  additional 

sale  is  certainly  provided  by  this  statute  ;  and  the 

jurisdiction  of  the  court  is  ample  for  the  appoint- 

trustee,  or  the  administration  and  settlement  of  a 

estate. 

I  was  given  as  executors  for  the  purposes  of  pro- 
t  proceeds  of  sale  of  real  estate  ;  and  the  defend- 
:e,  confesses  that  his  power  is  qu  ^tionable  by 
)ill  in  No.  8,921,  asking  the  court  to  say  whether 
ver  or  not. 

were  no  question  as  to  Mr.  Clarke's  power,  the 
d  still  have  authority,  on  the  request  of  benefici- 
;move  him  as  trustee,  and  appoint  some  one  in 
on  the  ground  that  he  has  removed  from  the 
ad  is  permanently  located  in  New  York  ;  and 
je  there  is  no  good  reason  why  the  property  of 
ficiaries,  should  be  paid  to  him  in  commissions, 
3ir  wishes,  if  the  division  can  be  as  well  made 
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without  expense.  Perry  on  Trusts,  sees.  275,  281,  818 
Uvedale  vs.  Ettrick,  2  Ch.  Cases,  130 ;  Smith  vs.  Smith,  1  * 
Hare,  71,  (44  Eng.  Ch.,  795);  Commegys  vs.  The  State,  1« 
Gill  &  J.,  183,  184;  Dorsey  vs.  Thompson,  37  Md.,  45,  AT 
Ketchum  vs.  R.  R.  Co.,  2  Woods,  532;  Curtis  vs.  Smith,  6* 
Barb.,  9. 

The  appointment  of  a  trustee,  whenever  it  is  necessary  t  - 
apply  to  the  court  in  the  premises,  is  always  a  discretionary 
matter,  upon  a  view  of  the  whole  case;  and  the  trustee  t 
be  appointed  should,  in  all  cases,  reside  within  the  juris 
diction  of  the  court.  Alex.  Chan.  Pr.,  144;  Hinkley'sTesi 
Law,  sec.  1879;  Howard  vs.  Waters,  19  Md.,  535;  1  Sugdea 
on  Powers,  139. 

In  this  case,  Mr.  Clarke  has  voluntarily  brought  the  snbi 
ject  matter  of  this  trust  before  the  court,  and  we  maintaii 
that  the  court  should  deal  with  it  as  mav  best  accommodata 
the  parties  entitled  to  the  proceeds  of  sales. 

We  submit,  therefore,  that  the  decree  below  should  be  re- 
versed, in  so  far  as  it  authorizes  Mr.  Clarke  to  make  sale  o- 
said  real  estate,  and  Mr.  Hamilton  and  Mr.  Orme,  or  one  o- 
them,  appointed  in  his  stead. 

Irving  Willtamsox  for  defendant  Clarke: 

Mr.  Clarke  claims  that,  as  surviving  executor  under  th* 
will  of  John  B.  Boono,  tlie  powor  and  duty  of  making  sal* 
of  the  real  estate  therebv  directed  to  be  sold,  is  vested  ii 
him,  and  in  him  alone,  and  the  time  of  sale  as  fixed  bv  th« 
will  having  arrived,  he  cannot  be  divested  of  that  powo' 
except  by  his  consent  or  for  misix)nduct.  Neither  of  tlies* 
grounds  existing,  his  right,  based  as  it  is  upon  well  settlet. 
rules  of  law,  is  unassailable. 

"It  is  a  well  settle«l  rule  in  chancerv  in  the  constructioB 
of  wills  as  well  as  otlier  instruments,  that  when  land  i? 
directed  to  be  sold  and  turned  into  monev,  or  monev  L 
directed  to  be  employed  in  the  purchase  of  land,  courts  (■ 
equity,  in  dealing  with  the  subject,  will  consider  it  tha- 
species  of  property  into  which  it  is  directed  to  be  converted. 

This  was  the  doctrine  of  the  Supreme  Court  in  Craig  ra 
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Leslie^  3  Wheaton,  577,  and  in  Peters  V8,  Beverly,  10  Peters, 
562,  and,  as  is  said  in  the  last  named  case,  ''  is  founded  upon 
tlie  principle,  that  courts  of  equity  regarding  the  substance, 
and  not  the  mere  form  of  contracts  and  other  instruments, 
consider  things  directed  or  agreed  to  be  done  as  having  been 
actually  performed." 

The  will  now  under  consideration,  in  the  most  positive 

terms,  directs,  "  that  at  the  death  of  my  said  wife,  Jane  E. 

Boone,  all  my  real  estate  as  herein  devised  shall  be  sold," 

a  ^^  legacy**  of  $300  paid  to  his  nephew,  Hamilton,  and  the 

bctlance  is  to  be  applied  in  the  payment  of  legacies  to  a 

variety  and  number  of  individuals  who  are  not  all  of  them 

of  the  heirs  or  next  of  kin  of  the  testator.     Such  a  division 

of  the  entire  fund,  to  say  nothing  of  the  Hamilton  legacy, 

corkstitutes  legacies  under  the  decisions,  and  such  payments 

equally  within  the  province  of  an  executor  as  the  pay- 

nt  of  debts. 

legacy  is  defined  (Williams  on  Executors,  sec.  497)  to 

**some  particular  thing  or  things  given  or  left  either  by 

stator  in  his  testament,  wherein  an  executor  is  appointed, 

te  paid  or  performed  by  his  executor,  or  in  a  codicil  or 

s-t  will,  wherein  no  executor  is  appointed,  to  be  paid  or 

formed  by  an  administrator." 

XDebte  must  be  paid  before  legacies,  the  will  expressly 

^i  irccts  payment  of  debts,  and  this  is  in  the  direction  of  the 

^^Sument  that  the  executor  is  to  act  here.     Now  as  to  the 

of  sale  under  the  will. 

-Although  the  clause  does  not  name  the  executors  as  the 

i^ons  who  are  to  sell  the  land  (and  at  the  same  time 

es  no  other  person  or  persons  to  sell),  yet  it  is  a  power 

vested  in  the  executor,  and,  in  this  case,  in  the  survivor,  by 

iiecessary  implication.     The  land  is  to  be  sold  for  the  pur- 

P^**^  of  paying  legacies,  which  is  a  duty  devolving  upon  an 

executor,  and  it  i'oUows,  as  a  matter  of  course,  that  the  testa- 

Z^*"    intended  his  executor  should  make  the  sale  to  enable 

"'^    to  discharge  the  duty  and  trust  of  paying  the  legacies. 

It  sometimes  happens  that  a  testator  directs  his  estate 

t>^  sold  for  certain  purposes  without  declaring  by  whom 

55 
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the  sale  sball  be  made.  In  the  absence  of  such  declaratioi 
if  the  fund  be  distributable  by  the  executor,  he  will  hai 
the  power  by  implication.  In  a  case  in  the  year  book,  1 
Henry  VII,  it  was  said  by  Rede,  Tremail  and  Frowick,  thi 
if  a  man  make  his  will  that  his  land  which  his  feoffees  hai 
shall  be  sold  and  aliened,  and  does  not  say  b\'  whom,  the 
his  executors  shall  have  alien  and  not  his  feoffees  "  *  * 
<*  for  the  money  to  arise  by  the  sale  of  the  executors  shall  I 
assets  in  their  hands,  and  therefore  thev  shall  sell.  In 
case  in  the  16th  Elizabeth,  a  man  devised  his  lands  to  h. 
wife  for  life,  and  because  he  was  in  doubt  whether  he  shou" 
have  issue  or  not,  he  further  willed  by  his  will  that  if  Y 
should  not  have  any  issue  by  his  wife,  that  then,  after  tl 
death  of  his  wife,  the  lands  should  be  sold,  and  the  mone 
thereof  coming  distributed  to  three  of  his  blood,  and  mac 
his  wife  and  another  his  executors,  and  died.  The  execute: 
proved  the  will,  the  other  executor  died,  and  the  wife  sol 
the  land ;  and  it  was  the  opinion  of  Wray  and  Southgat 
Justices,  that  the  sale  was  good,  although  it  was  not  expresse 
in  the  will  by  whom  the  land  should  be  sold,  for  the  mone; 
coming  of  the  sale  are  to  be  distributed  by  his  executors 
persons  certain,  as  legacies,  and  it  apjvertains  to  execute 
to  pay  the  legacies,  and  therefore  they  shall  sell.  Als 
they  held  that  the  lands  should  be  sold  in  the  life  of  tl 
wife,  otherwise  they  could  never  be  sold ;  and  also  the  sii 
viving  executor  shall  sell  the  lands  because  the  authori 
doth  survive.  The  same  point  was  decided  in  the  same  wj 
in  a  case  in  the  23d  of  Elizabeth.  A  man  excepted  out 
his  devise  his  manor  of  R.,  which  he  appointed  to  pay  li 
debts,  and  made  two  executors  and  died.  One  of  the  exec 
tors  died,  the  other  proved  the  will  and  sold  the  manor,  ai 
by  the  opinion  of  the  court  the  sale  was  valid,  for  such  w 
the  intention  of  the  testator  and  not  to  leave  the  rever8i( 
to  his  heirs,  but  to  trust  his  executors  with  the  sale  for  tl 
speedy  payment  of  his  debts."  1  Sugden  on  Powers  (J 
American  ed.),  194. 

A  testator,  after  directing  all  his  just  debts  to  be  i>ai 
and  bequeathing  certain  personal  estate  to  his  wife  for  \\i 
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devised  a  freehold  house  to  her  for  her  natural  life,  with 
liberty  to  sell  it,  in  case  of  a  good  offer,  and  invest  the  pro- 
ceeds in  five  per  cent,  stocks  for  her  benefit  during  her  life. 
And  in  a  subsequent  part  of  the  will,  he  desired  that  at  the 
death  of  his  wife,  the  residue  of  the  estate  might  then  be 
collected,  including  the  proceeds  of  the  house  and  lot,  if  not 
previously  sold,  to  be  then  disposed  of  to  good  advantage, 
to  l>€  divided  as  directed.  Three  executors  were  named, 
Forl)e8,  Cooper  and  the  wife  ;  Forbes  and  the  widow  proved 
tlie  will,  and  Cooper  died  in  the  lifetime  of  the  widow. 
After  the  death  of  the  widow,  Forbes,  the  surviving  execu- 
tor, entered  into  a  contract  with  Peacock  for  the  sale  of  the 
house.  Held,  upon  a  bill  by  the  executor  to  compel  the 
purchaser  to  take,  "  that  whether  there  were  or  were  not 
debts  unpaid,  and  whether  it  was  or  was  not  uncertain 
"whether  any  debts  remained  unpaid,  the  plaintiff  had  a 
po'W'er  to  sell  and  convey  the  house  in  fee-simple."  Forbes 
v«.   Peacock,  11  Meeson  &  Wellsby,  630. 

The  doctrine  contended  for  was  recognized  by  Chancellor 
Kent,  who,  in  a  case  where  the  will  directed  that  the  real 
est^ite  be  sold  at  public  vendue  when  it  became  necessary  to 
I'aise  money  for  the  legacies,  or  when  tlie  children  arrived 
at  a.ge,  but  did  not  say  expressly  who  should  sell,  said :  "  I 
"^tink  as  Lord  Hardwicke  did  in  a  case  somewhat  similar 
(■Black  V8.  Wilder,  1  Atkyns,  420),  that  it  is  a  very  reason- 
able  construction  that  the  power  is  given  to  the  executors." 
l^^vons  V8,  Fanning,  2  Johns.  Chan.,  252. 

The  principle  is  settled  by  the  Supreme  Court  in  Peters 
^*-  Beverly,  10  Peters,  5<''2,  and  again  in  Taylor  vs.  Benham, 
^  Howard,  267.  In  Peters  vs,  Beverly,  the  case  in  2  Johns. 
^h^Xi^  l\^Q  case  of  Johnson  vs,  Hewitt,  15  Johns.,  349,  and 
^^  xjuotation  from  Sugden,  given  above,  are  referred  to. 
^  tile  same  effect  is  the  case  of  Magruder  vs,  Peter,  11  G. 

,    -tti  may  be  said,  as  was  argued  below,  that  it  was  not  the 
^tontion  of  the  testator  that  his  executors  should  sell,  for 
^^    of  them,  the   wife,  must   necessarily  be  incapable  of 
^tixjg  before  the  time  of  sale  arrived. 
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•  • 

It  is  evideut  that  he  did  not  intend  his  wife  to  sell,  ami 
is  equally  clear  that  he  did  intend  that  his  "  trusty  ai 
well  beloved  friend,"  Clarke,  should  sell  and  pay  the  legaci< 
in  the  event  he  survived  the  testator's  wife.  But  in  such  « 
case  the  power  survives  as  a  clear  principle  of  law.  So  ^1 
was  held  in  the  case  of  Forbes  vs.  Peacock,  which  is  directML^i 
in  point,  and  which  was  a  proceeding,  not  to  protect  tl 
title  of  an  innocent  purchaser,  but  to  compel  a  tnan  to  tal 
a  title  which  he  did  not  want.  Such  is  the  doctrine 
by  Sugden,  and  in  the  decisions  to  which  he  refers;  so  -it 
was  held  in  the  cases  in  New  York,  the  case  in  Marylan.  ^d, 
And  by  the  Supreme  Court. 

Against  this  current  of  authority  there  seems  to  be  b^^jt 
One  case,  that  of  Bentham  vs,  Wiltshire,  4  Maddox  Ch.  Rej^  ^, 
SO,  decided  in  1819.  The  reasoning  of  that  case  is  not  satis- 
factory, and  it  is  followed  in  1843  by  Forbes  vs,  Peacocs^k, 
decided  by  a  superior  court,  establishing  directly  the  prS.  n- 
ciple  contended  for  by  Mr.  Clarke,  and  which  was  recogni^^Sr^d 
by  the  court  below. 

Mr.  Clarke  was  in  the  act  of  discharging  the  trust  repoi^ed 
in  him  by  the  will,  having  been  called  upon  so  to  do  by  "fche 
parties  in  interest,  and   as  his   power  is  clear   upop   "the 
authorities,   it  is   respectfully  submitted  that  the  decree 
appealed  from  should  be  aflSrmed. 

Mr.  Chief  Justice  Carttkr  delivered  the  opinion  of    the 
court. 

In  the  case  of  Clarke  vs,  Boone,  we  have  an  application 
On  the  part  of  an  executor  to  be  advised  as  to  his  powerg 
under  the  will  of  his  testator  to  sell  certain  real  estate. 
And  in  Hamilton  and  others  against  Clarke  and  others,  we 
have  a  bill  in  equity,  praying  the  appointment  of  trustee* 
to  sell  the  same  property,  and  distribute  the  proceeds 
among  the  devisees. 

The  court  below  very  properly  consolidated  the  two  cases, 
and  they  were  heard  there  and  are  heard  here  together.  _  ^ 

The  value  of  the  matter  in  dispute  is  not  of  very  largs      ■  j 
import  in  itself.     It  is  agreed  that  the  property  should  be      ■  |. 


Hamilton  v.  Clarkb.  43T 

• 
d.     But  the  question  is  whether  it  should  he  sold  hy  the  ex- 

utor^  who  will  he  entitled  to  charge  the  usual  commission 
r  such  service  or  whether  the  court  will  appoint  certain 
arsons  trustees  to  sell  who  have  signified  their  willingness 

perform  the  duty  without  charge  to  the  estate.  The 
St  feature  of  this  case  which  arrests  our  consideration  is 
at  all  of  the  devisees  and  heirs  of  this  estate  unite  in  ask- 
g  to  he  permitted  to  sell  it  in  their  own  way  and  without 
§1  They  state  that  the  beneficiaries  are  numerous  and 
or,  that  the  estate  is  small,  and,  th  refore,  ought  not  to 

loaded  down  with  commissions  when  it  can  be  avoided. 
Opposed  to  this  is  the  remon  trance  of  the  defendant 
arke,  who  does  not  claim  to  havi*  b  en  appointed  a  trus- 
5  specifically  and  in  terms,  to  make  sale  of  the  property, 
it  who  claims  to  have  inherited  th  t  rig  t  under  a  general 
ant  of  trust  to  him  and  to  an  executrix  with  him  jointly, 
e  having  expired,  and  he  being  her  survivor.  So  that  we 
.ve  the  question  whether  a  naked  trustee  has  such  a  vested 
terest  in  the  estate  of  a  testator  that  he  can  sell  it  against 
e  wishes  of  those  who  own  it,  and  charge  the  estate  with 
s  commissions  when  others  are  willing  to  make  the  neces- 
ry  sale  without  charge. 

Unless  we  are  under  imperious  obligation  to  support  such 

trustee  in  the  exercise  of  such  a  right,  we  ought  not  to  do 

It  would  be  doing  scarcely  less  than  committing  a  waste  on 

I  estate  that  could  not  afford  it,  and  paying  a  man  for  pe^■ 
rming  a  service,  the  gratuitous  performance  of  which  is 
ndered  by  others  who  are  concurred  with  by  all  those 
lo  are  interested  in  the  estate. 

We  think  that  even  if  this  trust  was  lodged  specifically 
this  trustee  jointly  with  another  of  whom  he  is  the  sup- 
voTy  still  it  would  be  in  the  power  of  the  devisees  of  this 
tate  to  say:  "We  do  not  need  you;  you  were  appointed 
jstee  to  sell  this  estate,  provided,  always,  that  we  want 
u;  that  is  the  only  office  conferred  upon  you,  and  we 
mme  the  right  as  owners  of  this  property,  to  say  we 
not  want  you  to  take  a  commission  out  of  it.     We  can 

II  it  without  your  assistance." 
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And  unless  the  court  were  compelled  to  do  otherwise, 
it  might  be  by  the  specific  language  of  the  will,  it  will  8&» 
to  him:  "The  owners  of  this  property  have  a  right  to  d 
termine  whether  you  shall  sell  it  or  not.     You  are  appointe 
in   he  interest  c  f  the  estate — not  to  devour  it  or  to  sell 
against  the  will  of  those  who  own  it." 

Let  us  examine  the  defendant's  position.     He  sets  fort^ 
in  his  petition  that  he  is  the  survivor  of  Jane  E.  Boone  f( 
the  purposes  of  the  execution  of  this  will,  and  as  such  su 
vivor  he  says  he  has  a  right,  as  a  sole  trustee,  to  proceed 
sell  the  property.     But  is  he  such  a  survivor  at  all? 

There  was  a  joint  trust  created  in  the  first  clause  of  thi^S^   » 
will  to  these  two  executors.    It  provides: 

"It  is  my  will  and  I  do  order  that  all  my  just  debts 
funeral  expenses  be  duly  paid  and  satisfied,  as  soon  as  co 
veniently  can  be  after  my  decease,  out  of  the  first  mone 
that  shall  come  into  the  hands  of  my  executors,  from 
much  of  my  personal  estate  as  may  be  necessary  to  me 
an  I  iully  discharge  the  same." 

Anil  again  in  the  last  clause  is  the  following: 

"I  hereby  appoint  my  loving  wife,  Jane  E.  Boone,  a 
my  trusty  and  well  beloved  friend,  Richard  H.  Clarke,  e 
editors  of  this  my  last  will  and  testament." 

These  trustees  proceeded  to  execute  this  trust  jointl 
They  collected  all  the  personal  assets  and  paid  all  the  debt;- 
distributed  the  surplus  to  the  devisees  and  finally  settl 
their  account;  and  then  the  defendant  went  to  New  Yor 
and  forgot  that  he  was  any  longer  a  trustee  until  the  deat 
of  his  co-trustee,  when  he  was  written  to,  and  he  soon  di 
covered  tliat  it  might  be  possible  to  make  a  commission  o 
of  this  estate,  for  there  could  not  be  any  other  motive  in  h 
desire  to  act  as  the  salesman  of  it. 

Now,  when  these  two  trustees  had  settled  their  joint  a 
count  in  which  they  were  charged  With  a  joint  duty  und 
this  will,  we  hold  that  their  connection  with  it  ceased  unde 
the  terms  of  the  will.     I,  myself,  was  not  of  that  imprest  ^^' 
sion  when  the  argument  was  proceeding  at  bar,  for  the  cas*^^ 
was  discussed  upon  the  hypothesis  that  the  defendant  Clarb— ^=*^ 


c- 
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was  a  surviving  trustee.  But  it  will  be  seen,  as  we  proceed 
witb  the  examination  of  this  will,  that  he  was  no  survivor 
of  a-ny  trustee.  The  will  outlives  this  joint  trust,  as  will 
be  seen  by  its  terras. 

**  Item  2(1.  I  give  and  bequeath  to  my  beloved  wife,  Jane 
E.    loone,  in  addition  to  her  right  of  dower  at  common  law, 
all   my  personal  property  of  every  kind  and  description  what- 
soever and  wheresoever  situated,  after  the  payment  of  my 
jns-fc  debts  and  funeral  expenses,  during  her  natural  life,  to 
5  enjoy  and  dispose  of  the  same,  and  at  her  death  to  dis- 
of  the  same  as  she  may  deem  fit  and  proper." 
JBy  that  clause  he  disposed  of  his  estate  absolutely  to  his  wife. 
He  proceeds — 

^*Item.  I  give  and  devise  to  my  said  loving  wife,  Jane  E. 
-Boone,  all  my  real  estate,  being  part  of  lot  numbered  15  in 
^^iJare  347,  with  the  buildings  thereon;  and  also  the  brick 
l^c>xi8e  and  lot  in  square  No.  348,  all  being  and  lying  in  the 
^^  '^  J  of  Washington,  D.  C,  for  and  during  her  natural  life, 
have,  use  and  enjoy  the  same;  and,  at  her  death,  it  is  my 
H  that  the  sum  of  $300  shall  be  paid  to  my  beloved 
jhew,  Alexander  Hamilton." 

3lamilton  is  one  of  the  complainants  in  the  bill,  and  is 

^  only  legatee,  except  the  residuary  legatees,  denominated 

the  will.     If  he  were  not  here,  and  here  as  a  petitioner, 

5!  might  have  some  trouble  about  it.     But  he  is  here  a^k- 

^  jg  the  court  to  dispense  with  this  trustee  and  his  commis- 

^ns. 

Again,  and  it  is  under  this  clause  of  the  will  that  the  con- 
^oversy  before  us  chiefly  arises — 

"Item.  It  is  my  will,  and  I  direct,  that  at  the  death  of 
^^y  said  wife,  Jane  E.  Boone,  all  my  real  estate  as  herein 
^^vied  shall  be  sold,  and,  after  paying  the  legacy  above 
^^entioned  to  my  said  nephew,  Alexander  Hamilton,  or  to 
^18  beirs,  the  residue  to  be  divided  into  two  equal  parts 
^^r  moieties,  the  one-half  or  moiety  to  be  equally  divided 
V^tween  my  brothers,  Sylvester  Boone,  Edward  D.  Boone, 
^nd  my  sisters,  Mary  Rose  Bowling  and  Sarah  N.  Hamilton 
^ach  to  have  equal  shares,  and  in  case  of  the  death  of  either 
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of  them,  then  to  the  heirs  of  said  deceased  in  the  same  pi 
portion. 

"Item.  And  it  is  my  will  that  the  other  half  or  moiety 
the  proceeds  of  my  real  estate  go  to  the  heirs  of  my  sal 
wife  after  her  death,  or  to  such  person  or  persons  ^b  bIm.  e 
may  devise  and  bequeath  the  same  to." 

Now,  that  comes  very  near  if  it  is  not  quite  a  fee  simpl«^3- 
A  life  estate  is  bequeathed  to  the  wife,  and  upon  her  deafc- 
one-half  of  the  remainder  to  her  heirs  or  to  whoever  si 
may  appoint  by  will.     It  is  only  the  provision  directing 
sale  of  the  property  and  the  distribution  of  the  proceeds,  ii 
stead  of  distributing  the  corpiis,  that  takes  from  it,  as 
seems  to  me,  the  character  of  a  fee  simple. 

Now  how  do  we  find  this  estate.     All  of  the  debts  of 
testator  have  been  paid ;  all  of  the  assets — personal  asset 
have  been  collected ;  a  final  settlement  has  been  had,  an* 
these  executors  long  ago  ceased  to  act,  one  of  them  (th 
widow)  died,  and  the  other  removed  to  New  York  citj 
They  were   charged  with  a  joint  trust  for  the  purpose 
collecting  the  debts  and  assets.     The  collection  of  the  asset 
and  the  payment  of  the  debts  has  been  accomplished 
the  final  settlement  had.     Is  not  that  a  dissolution  of  thit 
joint  trust?     How  is  this  executor  to  survive  as  a  trustee  of 
joint  trust  where  the  subject  of  the  trust  is  dissolved  by  th( 
very  terms  of  the  will  ?     For  upon  her  death  this  estate  goei 
to  the  heirs  of  Mrs.  Boone,  and  this  surviving  trustee,  if  h< 
could  go  on  at  all,  would  have  to  go  upon  half  of  this  estate 
and  he  would  have  to  survive  a  joint  trustee  who,  under  th( 
terms  of  the  will,  must  be  dead  before  the  execution  of  th( 
trust  can  take  effect. 

We  think  that  it  was  enough  to  dissolve  this  trust,  as  fai:-^ 
as  it  was  created  a  joint  trust,  when  the  trustees  had  settlec^^  ^ 
their  account.  The  widow  was  not  a  co-trustee  to  sell  thl 
estate  because,  by  its  very  terms,  it  was  not  to  be  sold  untii 
after  her  death.  Where,  then,  is  there  any  joint  trusteeshi; 
of  which  he  is  the  survivor? 

But  here  is  an  estate  to  be  sold,  and  devisees  to  reali: 
the  fruits  of  the  beneficence  of  their  ancestor  by  will.     Th< 
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1  Unite  aud  come  into  a  court  of  equity  asking  the  ap- 
>intment  of  trustees  to  sell — trustees  who  are  willing  to 
'rform  the  duty  without  charge — and  we  are  asked  to  refuse 
is  request  because  some  time  in  the  administration  of  this 
ill  Mr.  Clarke  acted  as  a  joint  trustee,  which  fact  he  claims 
ves  him  the  right  to  sell  and  to  charge  his  customary  com- 
ijssions,  notwithstanding  the  protest  of  every  party  in  in- 
vest. 

We  think  the  will  of  the  testator  puts  us  under  no  obli- 
tion  to  keep  up  the  office  of  this  complainant.  We  think 
3   power  as  trustee  is  exhausted,  and  that  common  justice 

the  heirs  of  this  estate  requires  that  it  should  be  sold  as 
g'gested  in  the  bill  filed  by  these  parties;  and  that  will 

"the  order  of  the  court,  reversing  the  decree  below. 

IMr.  Justice  James  said : 

C    should  have  been  very  glad  to  unite  with  the  court  in 

decree,  but  for  the  opinion  I  have  as  to  the  question  of 

f    power.     It  is  very  desirable  that  this  estate  should  be 

:>  moted  without  expense.     My  doubt  turns  upon  the  ex- 

^  nee  of  a  minor  among  the  distributees. 

The  will  provided  that  the  personalty  should  be  enjoyed 

the  wife  (not  the  realty)  during  her  life,  and  subject  to 

3r  disposal  at  her  death.     The  land  was  to  go  to  her  for 

^,  and  at  her  death  was  to  be  sold.     Nobody  is  specifically 

xned  as  having  the  power  of  sale,  and  it  is  a  question  of 

^  construction  of  the  will  whether  Mr.  Clarke  has  that 

"vrer. 

The  American  courts  adopt  this  method  of  ascertaining 

Aether  a  person  is  authorized  to  make  the  sale  :    They  look 

the  whole  will,  and  if  they  find  that  there  is  to  be  a  sale 

»^d  a  distribution  of  the  money  proceeds,  they  hold  that  to 

'    an  act  of  administration,  and  that  the  person  who  is  to 

'^ke  the  distribution  is  to  take  the  step  necessary  to  do  it, 

^ow,  by  this  will,  when  the  wife  shall  die,  this  estate  is 

be  converted  into  personalty,  and  then  the  personalty  is 

'     be  distributed,  of  course,  by  the  executor,  and  that,  I 

•-ink,  implies  a  power  in  him  to  make  the  sale. 

66 
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It  is  said  that  this  was  a  joint  power.  There  was  onl_ 
one  case  cited  to  us  which  8Uggeste<l  that  the  power  w^ 
given  to  the  widow,  and  that  is  an  English  case,  where  ju^ 
such  a  provision  as  this  was  made,  viz.,  that  there  was  to  ta 
a  sale  of  the  real  estate  and  then  a  conversion  into  persoir 
altv  at  the  death  of  the  wife.  But  it  was  the  other  tru^ 
executor  that  died,  and  the  wife  made  the  sale  under  ihm 
power.  It  was  held  that  she  possessed  the  power,  if  sl^i 
chose  to  abandon  her  life  estate  in  the  land.  FoUowin. 
that  decision,  we  should  hold  that  there  was  a  joint  powt^ 
in  this  executor  and  the  wife,  if  she  chose  to  act  before  hfc=c 
death,  and  let  her  life  estate  go.  As  a  matter  of  construe 
tion,  then,  I  hold,  that  the  power  is  first,  vested  in  the  wi'ii 
and  her  co-executor;  and  if  the  power  is  not  exercise- 
by  them  jointly  during  her  life,  which  could  have  been  don^ 
as  I  have  said,  by  the  abandonment  of  the  life  estate,  th^ 
it  is  vested  in  the  surviving  executor. 

Of  course  it  is  competent  for  the  parties  to  whom  the  di 
tribution  of  the  proceeds  of  sale  was  to  be  made,  to  say  th^ 
do  not  want  any  sale ;  that  they  will  take  the  realty  itseB 
But  I  doubt  the  right  to  exercise  that  power  in  the  presem 
case,  becanse  one  of  tlie  parties  is  a  minor.     A  guardian  «• 
litem  has  no  power.     He   cannot   consent   for   the  mino 
The  others  could  all  say  they  would  take  the  land,  but  they  (M 
not  propose  to  take  it  as  such  ;  they  are  not  exercising  ths 
power,  even  if  the  minor  might  join  with  them.     They  do  nc= 
propose  to  set  aside  the  legacy,  and  instead  of  taking  the  pr^ 
ceeds,  take  the  corpus.     They  propose  to  liave  the  very  thin 
done  that  the  will  proposed  to  have  done,  but  they  propose  tz. 
do  it  themselves,  instead  of  having  this  executor  do  it,  as  th^ 
will  provides.     But  I  think  the  will  must  be  followed,  if  thir" 
estate  is  to  be  converted  into  personalty. 

Our  attention  was  called  to  the  statute  of  Marvland  ca 
1785,  which  says  that  where  there  is  no  person  alreadJ 
designated  for  this  purpose,  the  court  will  appoint  on^ 
The  question  first  arose,  whether  that  meant  somebo<^ 
specifically  named.  But  tlie  Maryland  courts  construi 
their  own  statutes,  say,  that  if  (as  a  matter  of  constructio 
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there  is  an  implication  from  the  will  that  there  is  a  person 
authorized,  then  they  will  not  make  the  appointment.  That 
statute,  therefore,  does  not,  in  my  opinion,  apply  to  this 
case,  because  there  is  a  person  here  whom  impliedly  the  will 
appoints.  It  was  also  said  that  we  have  power  to  administer 
estates;  but  that  power  is  a  power  to  administer  them 
according  to  the  will,  if  there  is  a  will. 

My  conclusion,  then,  is  based  upon  these  facts:  That  this 
18  a   proposition  to  convert  this  realty  into  personalty,  and 
not   a  proposition  declining  to  have  the  conversion  made, 
and  to  take  it  as  land.     The  parties  insist  upon  the  very 
thing  that  the  will  directs,  and  if  that  is  to  be  done,  it  is  to 
be  done  as  the  testator  said  it  should  be  done.     The  ques- 
tion is  whether  he  has  said  so.     I  construe  it  that  he  has, 
when  he  says  that  this  sale  is  to  take  place  after  the  wife's 
death.    He,  by  implication,  gives  the  power  to  the  surviving 
executor,  clearly  gives  it  to  him,  because  he  is  to  go  right 
oa  and  distribute  the  money  as  a  matter  of  administration. 
If  tbat  is  to  be  done,  I  think  we  have  no  power  to  change 
^t,       I  should  be  very  glad  if  we  had,  so  as  to  save  this  charge 
^pon  the  estate,  but  I  am  controlled  by  the  question  of  our 
power  to  do  so. 
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Equity.    No.  6243. 

f  Decided  February  16,  1885. 

I  The  Chief  Justice  and  Justices  Mac  Abthuk  and  Jakes  sittim:*^* 

1.  A  condition  introduced  in  a  deed  signed  only  bj  the  grantor  that 
grantee  shall  assume  the  payment  of  a  certain  promissory  note,  seci 
by  a  prior  deed  upon  the  property  conveyed,  is  not  binding  upon  ^:rhc 
g^ntee  unless  the  conveyance  and  its  conditions  are  brought  to  his  kno^^*'^' 
edge  and  he  accepts  the  property  thereunder. 

2.  Payment  of  interest  on  the  note  and  the  collection  d  the  rents  are 
inconsistent  with  the  theory  that  the  grantee  took  the  property  under 
supposition  that  it  had  been  transferred  to  him  merely  as  security  for  — ^  ^ 
indebtedness  due  him,  especially  when  there  is  no  evidence  that  he  had  ar  ^^T 
knowledge  of  the  deed  and  its  condition. 

statement  of  the  case. 

In  this  case  the  complainant  filed  a  bill  in  equity  settiEzr^mg 
forth  in  substance : 

1.  That  on  the  17th  day  of  August,  A.  D.  1875,  on^  ^^^ 
Archie  Thompson,  being  seized  in  fee  of  lot  numbered  fii^'  -•^^ 
in  a  subdivision  of  part  of  square  eight  hundred  and  eighty -"^"^y* 
nine,  by  his  certain  deed  of  trust  of  that  date,  conveyed  tirM^  -^"^ 
said  lot  of  ground,  together  with  its  improvements,  to  on::*  ^^® 
Martin  M.  Rohrer,  in  trust  to  secure  his  certain  note  fa53tfor 
$1,500,  payable  in  three  years  after  the  date  thereof,  to  thr^  --"^ 
order  of  Abner  B.  Kelly,  with  interest  at  the  rate  of  te^^-^^ 
per  cent,  per  annum  until  paid. 

2.  That  on  tlie  2l8t  day  of  February,  A.  D.,  187B,  th^rf -^^ 
said  Thompson  and  wilie  conveyed  the  same  lot  above  d^  i^e- 
scribed  to  one  William  A.  Gordon,  in  trust  to  secure  hS  ^*^® 
certain  note  for  $2,00u,  payable  in  one  year  after  the  datsiP"^^^ 


thereof,  with  interest  at  the  rate  of  eight  per  cent  })er  an::^  "^^^j 
num  until  paid,  to  the  order  of  Moses  Kelly,  who  endorse^^^^^*^^ 
the  same  to  complainant,  who  is  the  present  owner  an»-^^^  ^ 
holder  of  said  note. 

3.  That  afterwards,  to  wit,  on  the  first  day  of  Januarj^""^^' 
A.  D.  1877,  the  §aid  Thompson  and  wife,  by  deed  in  fe^-^^^*^' 
conveyed  the  said  lot  of  ground,  with  its  improvements  (U^ 
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gether  with  other  lots  in  the  same  square),  to  Francis  A. 
Ashford^  the  defendant  to  this  bill,  subject,  however,  to  cer- 
tain encumbrances  resting  thereon,  to  wit,  the  two  encuni- 
l)rances  hereinbefore  mentioned,  payment  of  both  of  which 
said  defendant  Ashford  assumed,  and  for  that  purpose  with- 
lield  and  reserved  from  the  consideration  by  him  paid  for 
said  property  so  much  thereof  as  was  tlien  an  equivalent 
of,  or  was  necessary  to  cancel  and  settle  the  said  encum- 
l>rance8. 

4.  That  said  defendant,  Ashford,  accepted  said  deed  in  fee, 
with  its  provisions  imposing  upon  him  the  personal  obliga- 
tion aforesaid  to  pay  said  encumbrances,  and  by  virtue 
thereof  entered  into  possession  of  the  property,  and  not  only 
collected  the  rents  and  profits  arising  therefrom  from  the 
date  of  said  deed  until  the  sale  made  under  the  provisions 
of  the  first  trust,  but  also  paid  interest  on  said  first  mort- 
gage to  the  holder  thereof,  and  likewise  paid  the  taxes 
charged  against  the  same. 

5.  That  complainant,  through  her  agent,  made  demand 
on  said  Ashford  for  the  payment  of  the  note  secured  as  afore- 
said and  by  her  held,  and  that  said  defendant,  whilst  he  did 
not  deny  his  liability  to  pay  the  same,  yet  neglected  so  to 
do,  and  now  refuses  to  pay  the  same. 

6.  That  in  pursuance  of  the  provisions  of  the  first  trust, 

the  trustee  therein  named,  after  previous   advertisement, 

exposed  to  public  sale  said  lot  five,  and,  on  the  same  day, 

sold  the  same  to  John  C.  Harkness,  trustee,  at  and  for  the 

sum  of  $1,700,  a  sum  which  was  insufficient  to  satisfy  and 

liquidate  the  debt  secured  by  said  trust,  by  reason  whereof 

the  lien  of  complainant  for  the  amount  of  her  note  for  $2,000, 

lind  interest  thereon,  has  become  wholly  extinct,  a  deed 

having  passed  from  said  trustee  to  the  purchaser  at  said 

mtle. 

Wherefore  complainant,  being  advised  that  the  accept- 
ance by  said  Ashford  of  the  said  deed  in  fee,  imposing  upon 
)iim  and  charging  him  personally  with  the  payment  of  the 
incumbrances  resting  thereon  at  the  time  of  his  said  pur- 
<2ha»e,  and  the  further  fact  that  he  withheld  from  the  pur- 
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chase  money  or  consideration   paid  for  said  property, 
much  thereof  as  was  then  necessary  to  settle  and  liquida 
the  said  encumbrances,  or  was,  in  the  negotiation  involve^ 
in  said  transfer  in  fee,  or  in  any  manner  credited  with  a 
amount  equivalent  to  the  said  encumbrances  by  him  assume 
was  an  appropriation  by  him  of  said  part  of  said  purcha 
money,  or  of  the  amount  so  credited,  as  aforesaid,  to  i\m^ 
use  of  complainant,  and  constituted  a  fund  by  him  held  i 
trust  for  her  benefit,  which  this  court  will  enforce  in  h 
behalf 

The  bill  concluded  with  a  prayer,  that  a  decree  be  m 
in  favor  of'complainant  against  said  Ashford  for  the  amou 
of  the  note  by  her  held  and  secured  by  the  second  trust,  a 
sumed  as  aforesaid  by  said  Ashford,  together  with  the  ii 
terest  thereon  according  to  its  tenor,  besides  costs. 

Accompanying  the  bill  was  the  deed  from  Thompson 
Ashford  tiled  as  an  exhibit.     It  was  an  ordinary  deed,  com 
veying  the  property  in   question,  "  subject,  however,  to  ce 
tain  encumbrances  now  resting  thereon,  payment  of  whic 
is  assumed  by  said  party  of  the  second  part." 

The  defendant  filed  his  answer,  admitting  the  existen 
of  the  first  trust  and  the  sale  thereunder. 

He  admitted  also  the  execution  of  the  deed  to  him,  b 
denied  that  he  ever  assumed  the  payment  of  the  two  incu 
brances  mentioned,  or  that  he  for  that  purpose  withhe 
and  reserved  from  the  consideration  alleged  in  the  bill 
have  been  paid  for  the  property  so  much  thereof  as  was  the 
an  equivalent  of,  or  was  then  necessary  to  cancel  and  sett 
the  said  encumbrances. 

He  denied  that  he  accepted  the  deed  with  it«  provisio 
imposing   upon   him  the  personal  obligation  to  pay  sai 
encumbrances,  or  that  he  ever  accepted  said  deed  in  any  wa 
and  denied  that  by  virtue  of  said  alleged  deed  he  enterei 
into  possession  of  said  property.     He  admitted  collecting  th 
rents  of  the  property,  and  also  that  he  paid  interest  on  th 
first  encumbrance  and  taxes,  but  only  under  the  circu 
stances   hereinafter  stated,  and    not   in  consequence  of 
acceptance  of  said  deed  with  an  agreement  to  pay  either 
the  encumbrances  mentioned. 
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He  admitted  that  demand  was  made  by  the   plaintiff's 
solicitor  in  this  suit,  Mr.  Boarman,  upon  him  for  payment  of 
the  note,  but  averred  that  the  demand  was  made  many  months 
after  the  deed  to  him  was  made.       He  avers  that  he  did  deny 
his  liability  for  the  payment  of  the  note,  and   he  informed 
said  solicitor  that  he  did   not  intend  to  pay  it.  and  did  not 
intend  to  keep  the  property.     He  denies  that  he  ever  in  any 
wajr  admitted,  and  does  not  now  admit,  any  liability  on  his 
part  to  plaintiff,  nor  did  said  Boarman,  in  his  earlier  inter- 
views with  this  defendant,  insist  or  even  suggest  that  the 
defendant   was   personally  (liable    to   the   plaintiff  on   the 
encumbrance  alleged  to  be  held  by  him. 

^Further  answering  as   to   the   matters   referred   to,   he 
averred  the  truth  to  be  as  follows: 

That  in  the  month  of  February,   1877,  and  a  month  or 

^ore  after  the  said  deed  had  been  recorded,  Moses  Kelly, 

'^^ntioned  in  said  bill,  stated  to  this  defendant  that   he, 

•■^^llj,  had  had  conveyed  to  this  defendant  lots  on  H  street, 

between  Seventh  and  Eighth. 

TViat  although  there  was  then  an  encumbrance  on  said 

"OiiBes,    he   (Kelly)   thought   the    equity   in    said    houses 

^^B   worth  something,  and  that  he  thought  he  would  sell 

^*^^Hi  in  such  a  way  as  to  pay  the  defendant  some  part  of 

^^B     (Kelly's)    indebtedness    to   defendant,  and    told    the 

^^iendant  that  he  might  collect  the  rents  and  apply  them 

^   the  payment  of  the  said  indebtedness  to  defendant,  but 

^*>at  it  would  be  necessary  for  defendant  to  pay  the  inter- 

^^t  due  to  Mr.  Harkness  on  the  note  held  by  him  which  was 

^^cured  on   said   property,  as  he,  Harkness,  was  pushing 

*C>r  it. 

This  defendant  accordingly  paid  to  said  Harkness  $150 
■*V)r  interest  then  due,  and  in  August,  1877,  paid  said  Hark- 
ness the  further  sum  of  $75  for  interest  on  said  note.  The 
defendant,  in  the  meantime  also  paid  some  taxes  on  said 
property,  which  were  in  arrear,  this  defendant  not  knowing 
Xintil  after  the  said  first  payments  were  made  that  any  other 
incumbrance  was  on  the  property.  Said  Kelly  was  at  the 
^ime  he  told  defendant  said  houses  had  been  conveyed  to 
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defendant,  and  from  thenceforth  has  been  and  still  is,  justl 
and  bona  fide  indebted  to  defendant  for  money  advance- 
and  loaned  to  him,  in  a  sum  far  exceeding  the  value  of  sal 
four  houses  and   lots ;    and   defendant,   being   willing 
receive  payment  of  said  indebtedness,  so  far  as  he  could, 
collecting  the  rents  from  said  property  and  applying  tl 
same  to  the  said  debt  due  from  Kelly  to  himself,  collects 
said  rents,  or  so  much  of  them  as  he  was  able  to  collect  froi 
February,    1877,   to   the  said   sale  to  Harkness;    but  th 
defendant  had  no  understanding  or  agreement  with  sai 
Kelly,  or  with  any  one,  that  he, would  assume  or  would  pj 
the  said  encumbrance  of  $1,500  on  said  property,  or  ai 
other  encumbrance  thereon.     And  of  the  existence  of  tl 
deed  of  trust  to  Gordon  or  the  note  secured  thereby,  tl 
defendant  hrd  no   knowledge,  notice   or  intimation   un' 
eight  or  ten  months  after  he  was  informed  that  the  proper 
had  been  conveyed  to  him. 

That  he  has  never  seen,  read,  or  heard  read,  the  said        ^^ 
leged  deed  to  him,  or  a  copy  thereof,  nor  was  he  ever  awa^-Mr^ 
tliat  said  alleged  deed  contained  any  clause  or  provisi^o:!! 
making  him,  in  express  terms  or  otherwise,  assume  the  e*  mzm.- 
cuiubrances  therein,  or  requiring  him  to  pay  the  same,  un.  ^  ii 
a  short  time  since,  when  notified  that  such  was  the  fact. 

The  only  knowledge  the  defendant  had  of  there  being*    s 
deed  to  him  or  of  the  terms  thereof,  until  long  after  the  same 
had  been  recorded,  was  what  he  learned  from  said  Kelljr  »« 
aforesaid. 

That  defendant  did  not  and  does  not  know  Archie  Thomp- 
son or  his  wife,  and  never  had  any  business  relations  with 
them,  or  either  of  them,  of  any  kind.     That  no  considera- 
tion moved  from  him  to  said  Thompson  or  wife  for  said 
deed.     That  if  any  agreement  was  made  by  said  Kelly  with 
said  Thompson  whereby  said  property  should  be  conveyed 
to  this  defendant,  and  that  this  defendant  should  assume 
and  pay  said  encumbrances,  which  defendant  denies,  such 
agreement  was  unknown  to  and  unauthorized  by  this  de- 
fendant, and  this  defendant  avers  that  it  was  not  the  inten- 
tion of  the  said  Thompson  who  executed  said  deed,  or  of 
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iaid  Kelly  at  whose  instance  it  was  prepared,  executed 

recorded,  that  this  defendant  should  be  made  to  pay  said 

imbrances;  and  the  defendant  is  informed,  and  so  avers, 

'  the  said  Thompson  has  hitherto  and  still   refuses  to 

I  this  defendant  responsible  for  the  payment  of  plain- 

8  claim,  or  to  bring  action  or  suit  against  this  defend- 

The  said  Thompson,  well  knowing  that  the  intention 

to  convey  to  defendant  only  the  equity  in  said  property 

lOut  in  any  way  making  him  personally  liable  for  the 

.8  secured  on  said  property,  and  such  defendant  avers  the 

to  be,  and  he  so  understood  the  effect  and   purpose  of 

conveyance  of  said  houses  when  he  assumed  to  collect 

s  thereof 

/heu  payment  of  the  note  alleged  to  be  held  by  plain- 
was  demanded  of  him,  which  was  prior  to  the  sale  to 
Iness,  defendant  refused  to  pay  the  same,  informing. the 
utiff 's  said  solicitor  that  he  knew  nothing  of  the  encum- 
ice  represented  by  said  solicitor  until  long  after  the  said 
1  from  Thompson  and  wife  to  defendant  was  recorded, 
that  he  did  not  intend  to  hold  the  said  property  with 
encumbrances  thereon,  and  offered  to  convey  all  his  in- 
st  therein  to  plaintiff  without  any  consideration  being 
I  by  her  therefor;  which  offer  (as  defendant  has  been  in- 
aed)  the  plaintiff  was  willing  to  accept,  but  was  pre- 
ted  therefrom  by  said  solicitor,  although  the  interest  and 
3s,  as  aforesaid,  paid  by  this  defendant  exceeded  the  rents 
ected  by  him,  and  he  had  derived  no  benefit  or  profit 
itever  from  said  conveyance. 

'hat  plaintiff   (as  defendant  is   informed),  or  her  said 
citor,  attended  said  sale,  or  knew  that  the  same  was  to 
J  place,  and  knowing,  also,  that  defendant  had  refused 
lay  said  note,  and  had  informed  said  solicitor  that  he, 
?ndant,  did   not  intend  to  keep  said  house,  said  plain- 
neglected  to  take  any  means  to  protect  herself  against 
^  by  reason  of  a  sacrifice  of  said  house  and  lot,  and  al- 
ed  the  same  to  be  sold  at  a  great  sacrifice,  the  same  no^ 
3ging  more  than  one-half  its  value — and  this,  althougli 
plaintiff's  said  solicitor  admitted  that  she  had  funds 
57 
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with  which  she  could  have  taken  up  said  debt  held  by  Hax-k- 
ness.  And  the  defendant  is  informed,  and  so  avers,  tlrft^t 
plaintiff  became  the  holder  of  said  note  long'before,  if  s^i 
all,  said  pretended  deed  to  defendant  was  made. 

And  further,  that  if  the  matters  stated  do  give  "fclie 
plaintiff  any  cause  of  complaint  against  the  defendant,  't^lie 
same  is  triable  and  determinable  at  law,  and  ought  nob  tx> 
be  inquired  of  by  this  court. 

A  replication  was  filed;  both  parties  took  testimony;  a.n<l 
on  the  hearing  the  court  below  dismissed  the  bill;  and   t: 
plaintiff  appealed  to  the  General  Term. 

W.  D.  Davidge  and  W.  W.  Boarman  for  plaintiffs: 

The    deed   containing  the  covenant   that    the  graato 
Ashford,  is  to  assume  the  payment  of  the  encumbrances 
a  deed  poll. 

A  deed  executed  by  one   party  only,  but  containing 
express  covenant  on  the  part  of  the  other  to  perform  cer- 
tain acts,  binds  the  latter,  if  he  accepts  the  deed,  and  takes 
possession  under  it  as  effectually  as  if  he   had  signed  it. 
Spauldingvs.  Hallenbeck,  3    N.  Y.,  204;  Trotter  w.  Hughes, 
Ac    2  Kernan,  78;  Atlantic  Dock  Co.  vs,  Leavitt,  54  N.Y.,  35, 
and  cases  cited;  1   Jones  on  Mortg.,  610;  33   Mich.,  334; 
Geo.   Rickard   m   Sanderson,    41   N.   Y.,   179;  Thorp  vs. 
Keokuk  Coal  Co.,  48  N.  Y.,  253. 

"  Where  the  purcliaser  of  the  equity  of  redemption  coV" 
enants  or  promises  the  grantor  to  pay  off  an  encumbrance 
upon  tlie  land,  this  duty  or  obligation  enures  for  the  benefit 
of  the  mortgagee  or  creditor  in  the  encumbrance,  and  be 
may,  in  equity,  com{)el  such  purchaser  to  respond  directly 
to  him.''  Story's  Equity  Juris.  (10th  ed.),  sec  1016,  d] 
Klap worth  vs.  Dressier,  2  Beasley  (N.  J.),  62. 

The  doctrine  thus  declared  in  the  10th  edition  of  Story's 
Equity  Jurisprudence  is  sustained,  amplified  and  fortified  in 
the  following  cases  and  text  books.  Burr  ve.  Beers  (1861), 
24  N.  Y.,  178;  Jones  on  Mortgages,  vol.  1,  sees,  <48  and 
749  ;  752,  755;  Spence  Equity  Jurisprudence,  vol.  2,  p.  286; 
Curtis  V8.  Tyler,  9  Paige  Ch.,  431,  446 ;  King  vs.  Whitely, 
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lOl^aige  Ch.,  597,  and  cases  cited;  Trotter  vs.  Hughes,  12 
N.  Y.,  74;  Garnsey  vs,  Rogers,  47  N.  Y.,  233;  Thorp  i;«. 
Keokuk  Coal  Co.,  48  N.  Y.,  253;  Campbell  vs.  Smith,  71  N. 
Y.,  26;  27  N.  J.  Eq.,  656;  23  N.  J.  Eq.,  150;  4  N.  J.  Eq.,  314, 
458;  19  N.  J.  Eq.,  571;  '2  Sandf.  Ch.,  478,278;  Hoff's  Ap- 
peal, 24  Penn.  St.,  200 ;  13  Wright,  5 1-86 ;  Gregory  vs.  Par- 
ker,  3  Merivale,  582;  Tomlinsou  t-s.  Gill,  1  Ambler  Ch.,  330; 
1  Eden,  77;  3  Swanst.,  417;  Atlantic  Dock  Co.  vs,  Leavitt, 
54  N.  Y.,  35  ;  1  Lea  (Tenu.),534;  11  Iowa,  86;  Vrooman  vs. 
Turner,  69  N.  Y.,  280;  Fisk  vs,  Tolman,  124  Mass.,  ^54; 
He  id  vs,  Freeland  (1879),  2  N.  J.  Law  Journal,  257  ;  Mor- 
ris'   Appeal,  Penn.  Sup.  Ct.;  Met.  3,  1879;   19  Abbott's  Law 
Journal,  257;  44  Mich.,  10;  57  How.  Prac.  Kep.,  383;  26 
Am.  Rep.,  660;  see  note,  where  the  whole  doctrine  is  fully 
disonssed;  70  Missouri  St.,  and  cases  cited. 

^5^0  candid  mind  can  read  tlie  record  in  this  case  without 
beixig  convinced  that  the  defendant,  Ashford,  had  actual 
ktiowledge  and  notice  of  the  clause  in  the  deed  holding  him 
lia.t>le  to  pay  the  encumbrances,  and  that  after  such  knowl- 
®^S^  and  notice,  he  exercised  acts  of  ownership  over  the 
Property,  collected  and  appropriated  to  his  use  the  rents 
^^<i  profits,  put  tenants  in  possession,  and  conveyed  a  por- 
*'^^^xa  of  the  property  described  in  the  deed,  in  fee  simple,  to 
Duncan. 

lut  assuming  that  he  had  not  actual  knowledge  or  notice 
^^  tihe  clause  in  question,  yet  having  accepted  the  property 
^'^cJer  the  deed,  and  exercised  dominion  over  it,  the  lawcon- 
^*^-i-«ively  presume  that  he  was  cognizant  of  the  provisions 
^^^^tained  in  the  deed,  and  he  is  estopped  from  denying  that 
had  knowledge  and  notice  of  its  contents.  See  94  U.  S., 
;  5  Munf ,  160. 

-Appleby  &  Edmonston  for  defendant: 

The  doctrine  upon  which  complainant  grounds  the  relief 

.  ^lied  is  imported  from  New  York,  and  though  sanctioned 

^     some  western  States,  has  never  been  followed  in  Mary- 

^^d  or  in  this  District.     Tliis  doctrine  is  stated  by  the  re- 

*^^^Tter  in  notis  in  Binsse  vs.  Paige,  1  Abbott  N.  Y.  Court  of 
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Appeals  Decisions,  p.  138,  to  be  as  follows:  Where  the 
deed  in  terms  binds  the  grantee  to  pay  a  mortgage  upon 
which  the  grantor  is  personally  liable,  the  mortgage  credi- 
tor may  hold  the  grantee  liable  directly  to  himself,  and  he 
says  that  the  rule  has  been  sustained  upon  several  distinct 
grounds: 

1.  Where  the  grantor,  being  liable  for  the  debt,  takes  a 
security  to  himself,  equity  will  treat  it  as  enuring  for  the 
benefit  of  the  creditor.  Hence,  in  his  foreclosure,  the  credi- 
tor may  join  the  grantee  and  have  judgment  over  against 
him  tor  a  deficiencv. 

2.  In  other  cases,  the  principle  that  the  act  of  the  parties 

« 

in  leaving  the  amount  of  the  mortgage  in  the  purchasers 
hands  as  a  rebate  from  the  price — in  other  words,  the  fact 
that  the  price  paid  was  only  the  value  of  the  equity  of  ^' 
demption,  bound  the  purchaser  in  equity  to  pay  the  inort- 

3.  Tn  still  a  third  class  of  cases,  the  principle  is  rel^^ 
on,  that  where  A  promises  B  that  he  will  pay  C  a  debt  due 
from  B  to  0,  the  promise,  if  founded  on  a  good  considen**^^^ 
moving  from  B,  and  if  accepted  by  C,  may  be  enforced    "J 
him  in  an  action  directly  against  A.     The  leading  cas^    ^^^ 
this  principle  is  liawrenoe  r«.  Fox,  20  N.  Y.,  2fi8,  and    t:  i^a 
case  was  first  followed  in  the  case  of  a  clause  in  a  dee*i    **' 
suming  a  mortgage  in  Burr  vs.  Beers,  24  N.  Y.,  178. 

This  decision  of  Burr  vs.  Beers  is  the  established  doct^^^ 

of  New^  York.     It  has  lx?en  cited  and  followed  so  often     "^ 

•^       Y 
it  will  be  necessary  to  give  but  few  of  the  cases:     4:^  N  - 

411;  47  N.  Y.,  237:  40  N.  Y.,  4r)0;  M  Barb.,  595;  45  t^^"^' 
P.,  38,  170;  54  N.  Y.,  584;  48  N.  Y.,  257;  8  Hun,  81,  ^  ^®' 
223,374;  57N.  Y.,4r>0:  43  How.  P.,  532;  W  K  Y.,  43,  1  ^^' 
47  N.  Y.,  088;  3  Daly,  234;  52  How.  P.,  414;  1  Abb.  i<-  ^'^ 
99;  11  Hun,  504;  f>SN.  Y.,358;  (>9N.  Y.,  282;  70N.Y.,  4-^39 ; 
75  K.  Y.,  342;  73  X.  Y.,  211 ;  57  How.  P.,  382;  35  Sup.  ^^^ 
179;  15  Hun,  404;  71  N.  Y.,  28,519. 

Actions  at  law  are  now  invariably  brought  because  t-^^ 
remedy  is  i)lain,  adequate  and  complete.     The  first  groufJ^ 
above  mentioned  by  the  reporter  in  Binsse  vs.  Paige,  is  vO 
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longer  the  basis  of  relief;  it  was  the  ground  of  equitable 
relief  only  in  foreclosure  cases.     Judge  Denio,  in  Burr  vs, 
Beers^  says,  where  the  suit  is  not  for  foreclosure  of  a  mort- 
gage, and  where  the  mortgagor  is  not  a  party,  relief  cannot 
l>e  based  upon  the  doctrine  of  such  cases  (cited  now  by  com- 
plainant) as  Curtis  vs,  Tyler,  9  Paige,  432 ;  Halsey  vs.  Keed, 
S  Paige,  446;  King  vs,  Whitely,  10  Paige,  465,  and  other 
ceases  referred  to  by  Judge  Denio.     Where  there  is  not  a 
foreclosure  suit,  the  basis  for  relief  is,  says  the  judge,  "the 
'fcroad  principle  that  if  one  person  make  a  promise  to  another 
for  the  benefit  of  a  third  person,  that  third   person  may 
:xuaintain  an  action  upon  the  promise."     Burr  vs.  Beers  was 
^iQ  action  at  law,  and  cited  as  stated  supra,  Lawrence  vs. 
Tox.     The  court  showed  how  the  earlier   cases   in  equity 
"turned  on  the  construction  of  a  statute.     See,  also,  Garnsy 
^s.  Rogers,  47  N.  Y.,  237,  238. 

As  the  present  suit  is  not  for  the  foreclosure  of  a  mort- 
gage and  as  the  mortgagor  is  not  a  party,  the  relief  asked 
^»nnot  be  claimed  on   the   first   ground   as  mentioned  in 
Binsse  vs.  Paige,  and  as  it  is  not  an  action  at  law,  the  relief 
disked  must  be  based  on  the  second  ground,  and  the  bill  of 
complaint  is  bottomed  on  such  a  ground,  but  as  heretoibre 
shown,  there  is  not  a  jot  or  tittle  of  evidence  to  give  color  to 
the  sworn  allegation,  that  enough  of  purchase  money  to  pay 
complainant  was   withheld  by   Dr.  Ashford  from  the  pur- 
chase money  and  is  held  in  trust  for  her. 

The  New  York  doctrine  was  never  applied  either  in  law 
or  equity  to  the  case  of  a  second  mortgagee  assuming  the 
encumbrances  even  where  tlie  second  mortgage  w,*s  b  /  a 
deed  absolute  in  form.     Garnsy  vs.  Rogers,  47  N.  Y.,  233. 

The  present  suit  shows  that  Dr.  Ashford  was  virtually  a 
mortgagee. 

If  an  agreement  to  pay  prior  encumbrances  be  inserted  in 
a  deed  without  the  knowledge  or  consent  of  the  grantee, 
and  without  the  intent  of  the  grantee  to  pay  the  same, 
whether  by  mistake,  or  fraud,  or  ignorance  of  its  effect  in 
law  on  the  part  of  the  grantor,  even  where  the  deed  be  de- 
livered to  and  accepted  by  the  grantee,  the  grantee  is  not 
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bound  thereby.  Drury  vs.  Hyde,  111  U.  S.,  223;  Dey  t^"^  Sr 
mand  vs.  Chamberlain,  88  N.  Y.,  658;  Albany  Savings  I —  n- 
stitution  vs.  Burdick,  87  N.  Y.,  40;  Kilmer  t;8.  Smith,  ^  .^^7 
N.  Y.,  226;  Elliptt  rs.  Sackett,  108  U.  S.,  132. 

In  a  foreclosure  suit  where  purchaser  is  sought  to  be  he 
liable  for  a  deficiency,  because  of  a  clause  in  his  deed 
suming  and  agreeing  to  pay  the  mortgage,  the   purchas 
never  having  assented  to  such  a  claim,  he  was  held  n 
liable.     /Wrf.,  88  N.  Y.     And  it  was  held  that  the  failure 
grantee  to  examine  the  deed  was  not  such  negligence  as 
deprive  him  of  relief.     Ibid.y  87  N.  Y. 

A  raulto  fortiori,  should  it  be  held  that  he  is  not  liaW 
where  the  deed  was  never  delivered  nor  as  such  accept^^? 
See  Bull  vs.  Titsworth,  29  N.  J.  Eq.,  73;  and  Girard  L 
Ins.  and  Trust  Co.  vs.  Stewart,  86  Penn.  St.,  89. 

The  rule  of  Burr  vs.  Beers,  following  Lawrence  i;^.  F 
has  been  followed  by  the  U.  S.  Supreme  Court  in  Hendri 
vs.  Lindsay  et  al.,  93  U.  S.,  p.  143.     The  court  says:  "T 
right  of  a  party  to  maintain  assumpsit  on  a  promise 
under  seal,  made  to  another  for  his  benefit,  although  mu_ 
controverted,  is  now  the  prevailing  rule  in  this  country,"  P 

149;  and  the  same  court,  in  Insurance  Company  rs.  Bail^^^*^  ^^ 
13    Wall.,    620   and    621,'  said:    ^^ Suits    in    equity,    t 
Judiciary  Act  provides,  shall  not  be  sustained  in  either 
the  courts  of  the  United   States  in  any  case  where  plai 
adequate  and  complete  remedy  may  be  had  at  law,  and  t 
same  rule  is  applicable  where  the  suit  is  prosecuted  in  t 
chancery  court  of  this  District."     That  was  a  District 
Columbia  ca.se.     The  court  in  the  same  case,  p.  621,  sa 
"Much  consideration  was  given  to  the  construction  of  th 
section  of  the  Judiciary  Act  in  the  case  first  referred  to,  a 
also  to  the  question  whether  a  party  seeking  to  enforce 
legal  right  could  resort  to  equity  in  the  first  instance  in 
controversy  where  his  remedy  at  law  is  complete,  and  t 
court,  without  hesitation,  came  to  the  conclusion  that 
could  not,  if  his  remedy  at  law  was  as  practical  and  as  eflScie 
to  the  ends  of  justice  and  its  prompt  administration,  ast- 
remedy  in  equity.'* 
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\Ve  submit  that  the  complainant,  under  the  circumstances 
of  this  case,  has  no  remedy  in  equity  as  against  the  defend- 
ant in  this  District. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

The  parties  to  this  cause  have,  we  think,  substantially 
agreed  upon  the  law  of  the  case;  that  is  to  say  on  the  doc- 
trine that  if  there  was  no  acceptance  of  the  condition  intro- 
duced in  the  deed  that  Ashford  as  grantee  should  pay  this 
debt,  he  was  not  bound  to  pay  it  although  it  was  so  speci- 
fied  in  the  deed. 

It  is  not  of  any  particular  interest  to  go  into  the  details 
^^  tlxe  testimony,  but  our  conclusion  after  examining  itcare- 
ftillyis: 

E^irst.  That  Dr.  Ashford  was  no  party  at  all  to  the  orig- 
lua-l  negotiation.  He  had  no  reason  to  know  and  no  means 
^*  knowing  that  any  such  condition  was  introduced,  nor  did 
"^  €ven  know  that  a  conveyance  was  made  to  him  by 
•^Hompson.  Some  time  afterward  he  obtained  his  informa- 
^^^xx  from  Moses  Kelley,  his  iather-in-law,  who  was  indebted 
^^   Viini,  and  for  whom  he  was  security  in  some  matters. 

It  should  be  observed  here  that  the  only  conflict  of  testi- 
^^Ony  is  that  of  Mr.  Boar  man  and  Dr.  Ashford,  and  that 
^^nflict  relates  to  a  matter  scarcely  material.     Dr.  Ashford 
^^  not  contradicted  by  anybody  as  to  the  original  tranNao- 
^lon  nor  as  to  the  character  of  his  information  from  Moses 
"^elly.     That  information  was  to  this  effect:    That  Kelly 
told  him  he  had  given  him  some  lots  (he  was  not  even  then 
informed  where  the  title  came  Ironi)  and  gave  liim  lo  un- 
derstand  that   he   thereby   secured   him.      Kelly   did   not 
-definitely  state  that  he  had  given  him  tliese  lots  in  J)ay- 
^nent,  and  inasmuch  as  there  was  no  ascertainment  between 
"them  at  that  time  of  the  value  of  the  lots,  it  is  not  to  be  pre- 
sumed that  it  was  in   payment  of  a  definite  amount;   we 
must,  therefore,  assume  from  this  conversation  that  Kelly 
'was  intending  merely  to  secure  a  liability. 

Dr.  Ashford  paid  interest  on  the  encumbrances.     It  was 
perfectly  natural  that  he  should  do  just  what  any  person 
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who  seeks  to  save  his  security  must  do  He  collected  fc"hc 
rents.  It  was  consistent  with  the  idea  of  security  that  1^« 
should  do  that  also.  But  we  do  not  find  any  transaction  on 
his  part  acceptiug  the  condition  in  the  deed  to  pay  the  delk:>t;8 
secured  by  prior  encumbrance. 

Just  when  he  obtained  his  information  that  there  wa»  & 
condition  is  not  precisely  ascertained.  We  are  of  opinio 
however,  that  Mr.  Boarman  is  more  likely  to  be  mistak- 
than  Dr.  Ashford  as  to  having  given  him  the  informati 
in  the  month  of  October  instead  of  in  the  spring  of  the  e 
suing  year.  But  on  the  whole  that  is  not  material  for  ^%^re 
are  satisfied  that  Dr.  Ashford  did  not  accept  this  condition.. 

The    bill    does    not    proceed    upon   a  promise    of   O  r. 
Ashford.      For    if    the    plaintiff   relies    upon    a   disticxo^ 
promise,    the    remedy    is    an    action    at    law.      But    "felxo 
bill    is    carefully    drawn    on    the    theory  that   Dr.   Ash- 
ford  has  made   a  contract  with  Thompson   by  which     lio 
reserved  a  part  of  the  consideration,  and  that  the  amauni; 
so  reserved  constitutes  a  trust  in  his  hands  for  the  benefit 
of  the  plaintiff.     But  the  evidence  is  that  Ashford  had  no 
contract  whatever  as  to  what  the  consideration  was  to  be* 
with  Thompson.     The  fact,  therefore,  that  there  was  no  urx— 
derstanding  as  to  what  the  price  of  the  property  was  to  i>^^ 
supports  the  theory  that  it  was  transferred  through  Kelly^^^ 
instrumentality  by  way  of  security  to  Dr.  Ashford. 

The  decree  below  is  aflSrmed. 
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John  B.  Alley  vs.  Isaac  S.  Lyon. 

Decided  February  16,  1885. 

The  Chief  Justice  and  Justices  Mac  Arthur  and  Jambs  sitting. 


Equity.    No.  8494. 

By  an  ordinance  of  the  common  council  of  Washin^n  a  special  tax  was 
laid  to  defray  the  costs  of  certain  street  improvements.  The  tax  was 
imposed  and  levied  on  all  lots  and  parts  of  lots  bordering  on  the  line  of  the 
improvement.  By  the  provisions  of  the  ordinance  the  manner  of  assess- 
ment was  to  be  as  follows :  The  assessors  were  to  sum  up  the  aggregate 
cost  of  the  work,  and  to  state  the  amount  due  from  each  lot.  This  assess- 
ment roll  was  then  to  be  deposited  with  the  register,  who  was  to 
place  it  in  the  hands  of  the  collector,  whose  duty  it  then  became  to  place 
it  upon  record  in  the  tax  ledger,  kept  in  his  office,  and  notify  the  parties 
of  the  amount  due  from  each,  within  thirty  days  after  receiving  the  assess- 
ment roU.  Certain  lots  bonlering  upon  the  line  of  the  improvements 
were  omitted  from  the  assessment  roll  at  the  time  of  making  the  assess- 
ment and  of  depositing  the  roll  with  the  register,  which  was  in  Novem- 
ber, 1870.  In  October,  1871,  the  owner  of  the  omitted  lots  conveyed  them 
to  IL,  a  bona  fi*ie  purchaser,  who  purchased  without  knowledge  of  any  lien 
and  after  searching  the  assessment  rolls  and  finding  no  assessment  against 
the  lots.  One  month  after  his  purchase  they  were  entered  on  the  assess- 
ment rolls  by  a  memorandum  in  red  ink  stating  that  they  had  up  to  this 
time  been  omitted.  After  this  entry  was  mode  K.  conveyed  to  L.  who 
conveyed  to  S.,  and  he  to  the  plaintiff,  who  took  and  recorded  his  title 
some  time  in  April,  1881,  long  after  the  entry  in  red  ink  had  been  made. 

Bel'ff  That  K.,  having  exercised  all  the  diligence  required  of  a  bona  fide 
purchasei  in  searching  the  assessment  rolls  at  the  time  of  liis  purchase, 
took  the  property  free  and  clear  of  the  tax,  and  that  his  grantees  took  the 
same  title  although  purchasing  with  knowledge  of  the  later  entry. 

STATEMENT  OF  THE  CASE. 

This  was  a  bill  in  the  nature  of  a  bill  of  peace. 

The  bill  set  forth  that  complainant  was  the  owner  of  lots 
1  to  12,  inclusive,  in  square  150,  in  the  city  of  Washington, 
ixi  fee  simple  and  derived  his  title  from  Thomas  Young  and 
wife,  through  deeds  from  Young  to  Kilbourn,  Kilbourn  to 
Latta,  Latta  to  Sunderland,  and  Sunderland  to  Alley. 

That  lots  1  to  12  were  subdivided  and  Alley  conveyed 
parts  thereof  to  various  grantees,  who  in  turn  conveyed 
parts  to  other  parties,  and  that  Alley  and  those  claiming 
under  him  have  been  in  actual  continuous  possession;  that 
Alley  is  bound  to  make  good  the  title  to  the  parts  conveyed 
57 
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by  him,  and  therefore  brings  this  suit  in  his  own  name&v\^ 
for  those  claiming  title  under  him. 

That  Henry  Birch,  April  1, 1870,  set  curbstones  and 
gutters  and  sidewalks  on  the  north  side  of  P  street  betw 
Sixteenth  street  and  Rock  creek,  under  a  contract  with 
corporation  of  Wasliington,  and  that  the  same  was  appro 
November  17,  1870.     That  the  defendant  claims  that 
assessment  was  made  therefor,  and  on  March  9,  1872,  f< 
certificates  were  issued  by  the  Board  of  Public  Works 
the  tax  and  assessment  amounting  to  $2,054.10,  which  b 
succeeded  on  February  21,  1871,  to  all  the  rights  and  dut 
of  the   corporation  of   Washington;  that   said  certificate  ^tes 
were  assigned  by  Birch  to  the  defendant  for  a  valuable  c 
fiideration,  and  that  afterwards  a  Board  of  Commission 
having  been  created,  the  defendant  called  upon  the  coUec 
of  taxes  to  sell  said  lots  to  pay  said  tax  and  that  the 
was  made  in  1881,  at  which  Lyon  became  the  purch 
thereof,  paying  for  the  same  with  the  said  certificates 
receiving  twelve  certificates  of  sale,  and  that  under  the  sa 
he  now  claims  to  be  the  owner  of  said  lots. 

The  complainant  denies  the  foregoing  claim  and 
That  no  lawful  assessment  for  said  tax  was  ever  ma 
that  an  assessment  and  a  record  thereof  was  made  for  C::^  ^® 
cost  of  said  improvements  upon  adjacent  property,  but 
upon  these  lots  and  no  record  of  any  such  assessment 
made,  kept  or  found  in  the  books  or  oflSces  where  the  sa 
should  be,  in  order  to  give  notice  thereof,  but  on  Novem 
— ,   1871,  the   pretended  assessment,  relied  upon  by 
Lyon,  was  entered  and  a  note  was  appended  as  follows: 

"This  work  was  done  at  this  date,  but  on  request  of  t 
owner,  not  entered  until  November,  1871. 

"  William  Forsyth, 
''Surveyor,  D.  C."" 

That  complainant  does  not  know  who  made  this  ent 
but  Thomas  Young  was  at  the  time  owner  of  said  lots,  i 
complainant  believes  that  entry  was  coUusively  made 
procurement  of  Birch,  but  without  knowledge  of  Alley 
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id  grantors,  and  after  the  conveyance  to  Kilbourn ;  that 
Lilbourn  and  his  grantees  were  innocent  purchasers,  witli- 
at  notice  of  said  entry,  or  of  said  certificates,  or  of  any 
en  on  said  property  for  said  improvements,  and  a  search  of 
ie  records  of  the  corporation  of  Washington,  where  said 
Bsessment  lien  should  be  kept,  was  made,  but  no  such  record 
'as  found. 

That  the  page  on  which  the  entry  was  made  was  a  com* 
leted  record,  and  when  completed  was  signed  by  the  of-* 
Lcers  required  to  certify  to  the  same ;  that  the  entry  was 
lade  over  the  said  signatures  after  they  had  ceased  to  be 
fficers,  and  the  corporation  had  ceased  to  exist,  and  that 
he  assessment  was  null  and  void  since,  as  Lyon  and  Birch 
rell  knew. 

That  by  section  37,  act  of  February  21,  1871,  the  Board 
f  Public  Works  was  created,  and  had  control  of  street 
aving  and  other  improvements,  and,  to  defray  the  cost  of 
ich  work,  were  required  to  assess  a  reasonable  amount,  not 
cceeding  one-third  of  the  cost  upon  the  property  benefited 
lereby.  That  said  assessment,  if  made  at  all,  was  made 
lereafter  for  the  full  cost  of  said  improvement. 

That  on  June  20,  1874,  the  Board  of  Public  Works  was 
>olished,  and  their  authority  vested  in  Commissioners,  but 
either  the  Commissioners  nor  the  Board  of  Public  Works 
lade  any  assessment  for  said  improvements;  that  the  col- 
ctor  of  taxes  attempted  to  sell  said  lots  to  pay  said  tax, 
lit  was  enjoined  from  so  doing  by  a  restraining  order, 
ranted  in  equity  cause  No.  4450,  Latta  vs.  District  of 
olumbia  and  John  F.  Cook,  collector,  which  order  is  still 
1  force,  and  Lyon,  the  District  and  the  collector  had  full 
otice  thereof. 

That  in  1881  Lyon  again  applied  for  a  sale  of  said  lots, 
nd  said  lots  were  sold  by  said  collector,  and  Lyon  became 
he  purchaser  thereof,  and  paid  for  the  same  with  said  four 
ertificates,  and  received  twelve  certificates  of  sale,  notwith- 
tanding  said  restraining  order,  and  the  original  certificates 
?ere  surrendered  and  cancelled. 

Complainant  had  no  knowledge  of  said  sale  until  after- 
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wards,  and  then  applied  to  Lyon  to  surrender  said  certi. 
cates  of  sale  and  discharge  said  lota  from  the  cloud  upon  h  '    ^^ 
title  created  by  said  certificates,  which  defendant  refused 
do. 

That  said  claim  creates  a  cloud  upon  the  title  of  complaii 
ant,  which  compels  him  to  give  bonds  of  indemnity,  an»  ^^d 
while  defendant  has  not  brought  actions  of  ejectment  o  ^ — )t 
Other  possessory  actions,  he  holds  said  claim  as  a  menac»es=;e 
upon  said  title. 

'    Complainant  prays  for  subpoena  and  answer;  that  sai«»  Jd 
assessment  be  decreed  to  be  void,  and  said  certificates  i^zz^o 
have  been  issued  without  authority  of  law,  and  that  the;^   -=y 
create  no  lien ;  that  said  sale  be  declared  to  be  illegal  an»»    A 
void,  and  the  certificates  issued  thereunder  be  decreed  to  ht^MZ^^ 
void  and  no  evidence  of  title,  and  that  Lyon  may  delive  -^^^  "^ 
up  the  same  ior  cancellation,  and  that  he  and  his  assigns 
enjoined  from  using  or  setting  up  the  same. 

The  answer  admitted  the  ownership  of  Alley,  the  conve] 
ances  by  him,  and  his  liability  to  defend  the  title,  as  statea^ 
in  the  bill. 

It  admitted  that  Lyon  claims  title  to  said  lots,  and  set^ 
out  the  act  of  the  corporation  providing  for  the  paving  of 
street  north,  approved  November  2,  1869,  the  act  of  Con 
gress  of  February  23,  1865,  giving  the  corporation  power 
levy  taxes  for  such  improvements;  that  the  corporation,  iu 
order  to  carry  into  eflect  this  act  of  Congress,  re-enacted  thi 
act  of  May  23,  1853,  in  relation  to  paved  footways,  and  thi 
acts  of  June  10,  1867,  and  October  28,  1867,  providing  to 
the  mode  of  assessing  said  taxes  by  a  superintendent,  an( 
the  collection  of  the  same,  one-fourth  in  thirty  days,  an( 
the  remainder  in  one,  two  and  three  years,  and  the  issuiuj 
of  certificates  for  the  deferred  payments.     That  Henry  Bird 
set  the  curbs  and  paved  the  sidewalks  on  said  street,  an( 
that  the  work  was  accepted  November  17,  1870,  and  the  cos 
thereof  for  said  lots  1  to  12  was  $2,054.10. 

That  the  assessment  therefor  was  duly  made,  but  no' 
entered  until  November,  1871 ;  that  on  November  17,  1871 
the  collector  of  taxes  entered  said  assessment  on  a  specia 
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tas^  ledger  in  his  office,  and  issued  due  notice  to  the  owner 
of  said  lots. 

7hat  on  March  9,  1872,  four  certificates  were  issued  to 
Bircli  for  the  payment  of  said  work,  and  were  meant  to  be  a 
lien  upon  said  property  according  to  law,  and  were  accepted 
by  him  as  such  in  good  faith;  that  afterwards  Lyon  pur- 
chased the  same  for  value  without  notice  of  any  defect,  and 
no  part  thereof  has  ever  been  paid. 

That  Lyon  afterwards  applied  for  the  sale  of  the  lots  under 
said  certificates,  but  was  put  off^  until  1881,  when  the  same 
were  sold,  and  he  purchased  them  with  said  certificates  and 
received  twelve  certificates  of  sale. 

That,  the  bill  in  cause  No.  4,450,  was  filed  to  enjoin  the 

**le  of  certain  other  property  in  which  Lyon  had  no  interest, 

lor  certain  taxea  for  work  donfe  by  George  Neitzey,  and  that 

^^   ^mended  bill  was  filed  by  Latta,  so  as  to  embrace  said 

*^^8  1  to  li,  averring  that  work  to  have  been  done  by  George 

^eitzey  after  the  corporation  had  ceased  to  exist.     A  pre- 

''^iiiH.ry  restraining  order  was  issued,  but  no  hearing  was 

cv-er    Itad,  neither  Birch  or  Lyon  were  parties,  and  Lyon 

®^er    had  any  knowledge  of  the  same,  and  there  was  no 

^^t^   thereof  in  the  office  of  the  collector  of  taxes. 

,     ^  't©  answer  further  denied  that  the  assessment  was  col- 

81  Vi*iy  naade,  or  that  it  was  made  with  the  knowledge  of 

*"^n  ;  and  that  Kilbourn  and  his  grantees  were  innocent 

^  ***^ha8ers.     It  averred  that  Kilbourn  knew  that  Birch  had 

^^^  the  work,  and  that  his  grantees  could  have  found  the 

^Ord  in  the  office  of  the  collector  of  taxes,  and  they  there- 

^^^^  took  title  with  constructive  notice  thereof 

It  denied  that  the  entry  by  Forsyth,  after  the  sheet  had 
^^^n  signed,  invalidated  the  assessment;  that  the  law  did 
^^t  require  the  signature  of  the  mayor  to  an  assessment, 
^Xit  only  that  of  Forsyth,  who  was  then  surveyor  as  well  as 
^Uperiutendent ;  that  the  same  was  made  by  him  as  required 
l)y  law,  to  the  collector  of  taxes,  who  entered  the  same  of 
^"ecord  against  the  property.  That  the  act  of  the  corpora- 
tion created  the  lien,  and  all  persons  were  bound  to  know 
it    It  denied  that  the  law  of  February,  1871,  was  applicable 
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to  this  assessment)  and  averred  that  Alley  knew  of 
asseFsment  at  the  time  of   his  purchase,  and  afterwards 
received  $772.32  for  old  material  put  there  by  Birch,  and  he 
is  thereby  estopped  from  denying  the  validity  of  the  lien* 

Lyon  also  filed  a  cross-bill,  setting  out  the  same  hcts  as 
contained  in  his  answer  to  the  original  bill,  and  in  similar 
form,  and  prayed  that  the  amount  of  said  certificates  be 
decreed  to  be  a  lien  on  said  lots,  and  that  Alley  be 
to  pay  the  same. 

The  answer  to  the  cross-bill  set  out  the  facts  stated  in  thai 
original  bill,  and  referred  to  the  same.     It  asserted  th 
invalidity  of  the  alleged  assessment,  the  original  certificates,^ 
the  pretended  sale,  and  the  twelve  certificates  of  sale,  an 
denied  that  the  said  lots  are  subject  to  said  lien,  or  thalr- 
Alley  is  liable  for  or  should  be  required  to  pay  the  same. 

Beplications  were  filed,  and  for  the  hearing  on  the  original 
and  cross-bills,  the  following  facts  were  agreed  on  by  ^m-    s 
stipulation  filed  in  the  cause : 

1.  That  complainant  has  given  bonds  of  indemnity  to  sai 
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purchasers  of  portions  of  said  real  estate  from  him  to  indemj*-^^^ 
nify  them  and  their  respective  heirs  and  assigns,  from  an^-^^^J 
loss  by  reason  of  the  matter  involved  in  this  suit. 

2.  That  said  lots  1  to  12  inclusive,  front  on  the  north  sid^-^^^® 
of  P  street  north,  between  Seventeenth  and  EighteentJti^'  ^^ 
streets  west,  being  on  the  north  side  of  P  street  north^J^J^ 
between  Sixteenth  street  and  Bock  creek,  and  located  im  ^  J^ 
what  was  formerly  designated  as  the  first  ward  of  the  cit^^*  ^^ 
of  Washington,  District  of  Columbia. 

3.  On  April  1,  1870,  the  corporation  of  Washington  dulj^-^^-^v 
contracted  with  Henry  Birch  to  set  the  curbstones  and  pav^"^^'  '^^ 
the  footways  and  gutters  in  the  first  ward  of  the  city  o^:^  ^ 
Washington  for  the  year  beginning  April  1,  1870,  anfl^-^=^*^^ 
between  that  date  and  November  16,  1870,  said  Bircr^^^'^*^ 
executed  said  contract  and  performed  said  work  on  said  nortrw:^^  ^^'^ 
P  street,  bordering  upon  said  lots  1  to  12,  and  the  same  wa^^  "^^ 
duly  accepted  by  said  corporation.  The  cost  of  said  worar  ^ri 
bordering  upon  said  lots  to  be  paid  said  Birch  was  $2,05*  ^czjyi* 

4.  William  Forsyth,  at  the  time  said  work  was  done  W^     bf 
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^"^d  Birch,  was  the  superintendent  and  inspector  of  the 

^ving  of  carriageways  and  footways  under  the  corporation 

^*  Washington,  under  the  act  of  June  10,  1867,  and  it  was 

^*ie  duty  of  said  Forsyth  to  enter  on  a  sheet  or  page  of  the 

^ard-book  of  said  city  the  measurement  of  said  work  and 

the  cost  thereof  apportioned  against  the  several  lots,  from 

which  the  collector  of  taxes  entered  in  the  special  tax  ledger 

in  his  office  the  amount  as  entered  against  said  lots. 

That  complainant's  Exhibit  No.  1,  filed  with  the  original 
bill,  is  a  true  copy  of  the  entries  in  the  ward-book  relative 
to  the  work  done  by  said  Birch  under  said  contract.  That 
at  the  time  the  same  was  signed  by  the  mayor,  the  super- 
intendent of  streets,  and  the  commissioner  and  assistant 
commissioners  of  the  ward,  the  entries  therein  in  red  ink 
were  not  on  the  same,  but  that  said  entries  had  been  with- 
held therefrom  and  were  not  placed  thereon  until  November, 
1871,  as  appears  therefrom,  at  which  time  said  Forsyth  was 
the  surveyor  of  the  District  of  Columbia.  That  upon  the 
making  of  the  said  entries  relative  to  said  lots  from  1  to  12 
in  November,  1871,  the  collector  of  taxes  of  the  District  of 
Columbia  entered  the  amounts  in  said  special  tax  ledger  in 
his  office,  as  assessed  against  said  lots  from  1  to  12,  and 
served  the  notice  thereof. 

5.  That,  to  wit,  on  March  9,  1872,  the  four  certificates  of 
indebtedness  signed  by  the  governor  and  register  of  the 
District  of  Columbia  against  said  lots  from  1  to  12  of  which 
exhibit  I.  S.  L.,  Nos.  1,  2,  3  and  4,  are  true  copies,  were  is- 
sued and  delivered  to  said  Henry  Birch  who  sold  and  trans- 
ferred the  same  to  the  defendant  Lyon  for  value  before  ma- 
turity. 

6.  That  said  Lyon,  after  said  certificates  had  become  due, 
sought  to  have  said  lots  sold  by  the  collector  of  taxes  for 
the  payment  thereof,  and  finally  said  collector  of  taxes  for 
the  District  of  Columbia  did  advertise,  and,  on  or  about 
October  6,  1881,  did  sell  said  lots  from  1  to  12  at  public 
auction  for  the  non-payment  of  said  certificates,  at  which 
sale  said  defendant  Lyon  became  the  purchaser  of  each  of 
said  lots,  and  there  was  then  issued  to  him,  upon  the  sur- 
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render  by  him  of  said  certificates  of  indebtedness  (wbicl 
have  been  cancelled)  and  the  payment  of  a  small  sum  i 
cash,  the  twelve  certificates  of  tax  sale,  true  copies  of  whic 
are  filed  with  the  answer  herein  marked  Exhibits  L  S.  L 
Nos.  5  to  16  inclusive. 

7.  That  no  part  of  said  sum  of  $2,054.10  has  ever  bee 
paid. 

8.  That  the  record  and  proceedings  in  said  equity  can 
No.  4450  be  considered  as  in  evidence  herein.     That  th«^ 
collector  of  taxes  upon  the  service  of  the  restraining  orde 
issued  in  said  cause,  made  no  entry  or  memorandum  of  thi^ 
same  against  lots  1  to  12  in  square  156,  but  by  mistake  e 
tered  the  same  in  his  office  as  applying  to  lots  in  squa 
256. 

9.  The  District  of  Columbia  having  made  some  alteratio 
in  the  grading  and  paving  of  P  street  in  front  of  said  lo 
the  complainant,  in  1882,  applied  for  and  received  from  th 
District  the  sum  of  |7 72.32,  for  the  appropriation  by  it 
the  material  put  there  by  the  said  Birch  under  his  said  co 
tract. 

10.  That  there  was  issued  to  Henry  Birch,  on  January  1 
1871,  fifty-two  certifio^tes  of  paving  stock,  being  for  fo 
installments  of  taxes   for   cost  of  said   improvement,  an 
which  bore  interest  from  November  16, 1870,  at  ten  per  cen 
and  which  were  signed  by  the  mayor  of  the  city  of  Was 
ingtou,  and  which  covered  the  entire  amount  of  taxes  fc 
this  improvement  appearing  at  that  time  on  the  assessmen 
roll. 

11.  That  all  acts  of  Congress  and  acts  or  ordinances 
the  late  corporation  of  Washington  having,  in  the  opinio 


of  counsel,  any  bearing  hereon  are  to  be  considered  as      ~5ii 
evidence,  and  may  be  read  at  the  hearing. 

It  was  also  agreed  that  Henry  Birch,  if  called  as  a  "fs^it- 
ness,  would  testify  as  stated  in  the  affidavit  annexed,  ^^nd 
that  the  same  should  be  read  at  the  hearing  as  far  as  ccr^m- 
petent  and  relevant. 


Alley  v.  Lyon.  465 

Affidavit. 

"enry  Birch,  being  duly  sworn,  deposes  and  says,  that. 

Under  and  by  virtue  of  public  invitation  on  the  part  of  the 

or  of  the  city  of  Washington,  D.  C,  for  proposals  for 

ttiing  the  curbstones,  paving  the  footways,  gutters   and 

alleys  in  the  first  ward  of  said  city  during  the  year  1870, 

aifiiint   submitted   proposals  for  doing  such  work  for   and 

"^itiliin  said  first  Ward,  and  was  dulv  awarded  the  contract 

^hfirefor.     That  in   accordance  with  act   of  corporation  of 

8^ id  city  (67   Council,  chap.  236),  approved    November  2, 

18G9,  affiant  was  directed  to  set  the  curbstones  and  pave  the 

^oo-tways  and  gutters  on  tlie  north  side  of  P  street  north, 

o^  -fc  ^een  16th  street  west  and  Kock  creek. 

iOts  1  to  12,  inclusive,  square  156,  then  owned  by  Thomas 
ung,  were  within  said  first  ward,  and  bordered  on  the 
*i«^^  of  this  improvement. 

TThat  affiant,  as  contractor,  set  the  curbstones  and  paved 
*•  "^  ^fe  footway  and  gutters  in  front  of  and  abutting  said  lots  1 
^^'^^  ^2,  inclusive,  square  156,  and  that  this  work  was  done  by 
^^  ^*^ii  and  finished  in  a  good  and  workmanlike  manner  during 
"^  ^"^  member,  1870,  under  the  supervision  of  the  commissioner 
two  assistajQt  commissioners  of  improvements  of  said 
St  ward,  and  the  same  was  accepted  by  them  and  duly 
^asured  by  William  Forsyth. 

iThat  during  the  progress  of  this  work  Thomas  Young, 
^  then  owner  of  laid  lots  1  to  12,  square  156,  promised  in 
3rson  to  pay  affiant  in  full  for  the  improvement  of  said 
'"'^^ta  when  the  work  should  be  finished  and  measured,  pro- 
dded affiant  would  deduct  ten   per  centum  from  the  con- 
**^ct. price  thereof.     Affiant  agreed  to  this  arrangement,  as 
tvis  requested  reduction  was  less  than  the  usual  discount 
^tlen  made  by  him  and  other  contractors  when  disposing  of 
^*Xe  assessment  certificates,  or  scrip  issued  to  them  in  pay- 
^^ent  for  such  work.     Moreover,  affiant  believed  such  prom- 
■^%e  would  be  carried  out  in  good  faith,  as  he  had  before  this 
"'ime  improved  lots  belonging  to  said  Thomas  Young,  and 
li^d  been  by  him  paid  cash  therefor,  after  such  ten  per  cent 
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discount,  at  the  completion  and  measnrement  of  this  worl 
That  Boon  after  completing  this  improvement  in  front 
said  lots,  Thomas  Toung  sent  for  affiant  to  come  to  his 
hut  affiant  did  not  go  at  the  time,  but  went  a  few  days  aile 
wards,  when  he  found  Thomas  Young  had  left  the  city 
account  of  ill  health.     He,  Toung,  remained  absent  a  coi 
siderable  time,  and  upon  his  return  called  upon  affiant,  th 
being  the  first  time  affiant  had  met  him  since  finishing  sai 
work,  when  affiant  was  informed  by  said  Thomas  Tom 
that  the  Board  of  Public  Works  was  running  wild  in  the 
improvements  in  that  section  of  the  city,  and,  through  fe 
of  these  lots  becoming  further  involved  in  heavy  taxes, 
had  sold  them  to  Uallet  Kilbourn,  and  I  must  look  to  hii 
for  the  tax. 

That  affiant  afterwards  applied  to  the  city  authorities  t^  to 
have  said  lots  advertised  by  the  collector  of  the  District'  of 
Columbia,  in  list  of  special  taxes  in  default,  at  next  arr -an- 
nual tax  sale,  and  after  this  made  application  for  the  asset 
ment  certificates  or  scrip  against  these  said  lota,  and  r- 
ceived  them  on  or  about  March  9,  1872;  said  certificate^ 
bore  date  March  9,  1872,  with  interest  on  all  at  the  rate  •► 
ten  per  centum  from  November  17,  1871,  the  date  of  tl 
entry  of  said  assessment  on  the  special  tax  books  of  sai 
city,  and  were  signed  by  H.  D.  Cooke,  governor,  and  Jol 
F.  Cook,  register.  They  were  four  in  number  aggregatii 
$2,054.10,  and  each  represented  an  installment  of  one-fourt 
of  the  whole  tax  (act  corporation  approved  October  2 
1867).  That  affiant  retained  possession  and  ownership 
said  certificates  until  about  October,  1873,  when  he  soL 
them  for  value  to  Isaac  S.  Lyon,  of  Washington,  D.  C. 

That  recently,  and  since  December  1,  1871,  the  attentioii^ 
of  affiant  has  been  called  to  the  entry  of  the  said  improve 
ment  of  lots  1   to  12,  square  156,  and  the   measuremes 
thereof,  upon  the  book  of  improvements  for  the  first  war- 
by  William  Forsyth,  surveyor  District  of  Columbia,  sa 
entry  appearing  to  have  been  made  in  November,  in  181 
and  affiant  says  in  reference  thereto,  that  he  has  no  kno^ 
edge  when  said  entry  was  made ;  that  he  made  no  promL 
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>  Thomas  Young,  or  any  one  for  him,  nor  was  there  &nf 
nderstanding  between  affiant  and  said  Thomas  Toung, 
irectly  or  indirectly,  that  the  entry  of  said  work  (when 
nished)  on  the  records  or  special  tax  books  of  said  city 
bould  be  suspended  for  any  length  of  time,  by  reason  of 
lid  promise  to  pay,  or  for  any  other  reason,  nor  did  ever 
rocure  or  advise  such  suspension,  if  any  there  was,  or  re- 
eive  any  compensation  therefor. 

That  affiant  told  Thomas  Young  that  he  would  take  im- 
aediate  steps  to  have  ten  per  cent,  bearing  scrip  issued 
.gainst  said  lots  unless  he  paid  as  promised;  that  said 
[Thomas  Young  was  a  friend  of  affiant,  and  expecting  to 
eceiye  from  him  cash  in  hand  for  said  work,  at  more  than 
narket  value  of  the  scrip  issued  therefor,  affiant  trusted  him 
or  payment  during  his,  Young's,  absence,  and  until  notified 
3y  him  that  he  had  sold  said  lots,  and  in  the  meantime 
nade  no  inquiry  or  gave  any  attention  to  what  the  District 
3f  Columbia  officials  charged  with  duties  connected  with 
such  work,  had  done,  or  had  not  done. 

Henky  Birch. 

The  court  below  entered  the  following  decree : 
"  This  cause  came  on  to  be  heard  at  the  present  term,  was 
.rgued  by  the  counsel  for  the  respective  parties,  and  upon 
ue  consideration  thereof  it  appearing  to  the  court  that  the 
omplainant  is  not  entitled  to  any  relief  upon  his  original 
ill,  and  that  the  defendant  is  entitled  to  relief  under  his 
ross-bill  herein,  it  is  by  the  court  ordered,  adjudged  and 
ecreed  as  follows,  this  27th  day  of  October,  A.  D.  1884  : 

''  That  the  amount  of  said  assessment  against  said  real 
state,  to  wit,  lots  one,  two,  three,  four,  five,  six,  seveii, 
ight,  nine,  ten,  eleven  and  twelve,  in  square  numbered  one 
Lundred  and  fifty-six,  in  the  city  of  Washington,  District 
•f  Columbia,  for  which  said  four  certificates  were  issued  to 
aid  Henry  Birch,  viz. :  two  thousand  and  fifty-four  dollars 
md  ten  cents  ($2,054.10),  with  interest  thereon  from  Novem- 
jer  17,  1871,  at  the  rate  of  ten  per  centum  per  annum  until 
October  5,  1881,  and  thereafter  at  six  per  cent,  until  paid, 
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be,  and  the  same  hereby  is,  adjudged  and  decreed  to  be 
lien  upon  said  real  estate  in  favor  of  said  Isaac  S.  Ljodj 
that  said  John  B.  Alley  be,  and  he  is  hereby,  allowed  tw 
months  from  this  date  within  which  to  redeem  said  jMirceli 
of  land,  by  paying  unto  said  Lyon  or  his  solicitor  of  recor* 
said  sum  of  two  thousand  and  fifty-four  dollars  and  ten  centj 
($2,054.10),  with  interest  as  aforesaid,  upon  which  being 
done,  said  Lyon  shall  reconvey  to  said  Alley,  or  his  assigns 
all  his  right,  title,  interest  and  estate  in  and  to  said  parcel! 
of  land  in  fee-simple,  and  that  said  John  B.  Alley  shall  pa;^ 
the  costs  of  this  cause,  to  be  taxed  by  the  clerk. 

"  Should  said  John  B.  Alley  fail  to  redeem  said  real  estate 
as  hereinbefore  provided,  then  the  same,  or  so  much  there 
of  as  may  be  necessary,  shall  be  sold  for  the  payment  of  th 
amount  of  said  lien,  and  William  F.  Mattingly  is  hereby 
appointed  trustee  to  make  said  sale.     The  course  of  th_ 
proceeding  shall  be  as  follows :    He  shall  first  file  in  th5 
cause  his  bond  in  the  usual  form  in  the  penal  sum  of  te 
thousand  dollars,  with  one  or  more  sureties,  to  be  approve- 
by  the  court  or  one  of  the  justices  thereof,  conditioned  foa 
the  faithful  performance  of  his  duties  as  such  trustee,  unde- 
this  and  under  any  further  order  or  decree  that  may  b* 
passed  by  tlie  court  in  this  cause.     He  shall  sell  said  pro|-. 
erty  at  public  auction,  in  front  of  the  premises,  after  at  leas 
ten  days'   notice  of  the   time,  place  and  terms  of  sale  b- 
advertisement  in  one  or  more  newspapers  printed  and  put 
lished  in  the  city  of  Washington,  I).  C,  which  said  teruv 
of  sale  shall  be  one-third  cash  and  the  balance  in  six  an 
twelve  months,  with  interest  from  the  day  of  sale.     Upo 
.  final  ratification  of  any  sale  hereunder,  and  full  payment  c: 
the  purchase  money,  he  sliall  convey  the  property  sold  unt.: 
the  purchaser  thereof  in  fee-simple,  free  from  any  intere^ 
therein  of  the  parties  to  this  cause,  and  shall  bring  the  pre 
ceeds  of  sale  into  court,  with  a  report  of  his  proceeding 
hereunder  under  oath,  to  abide  its  further  order  or  decree  i- 
the  premises." 

From  this  decree  plaintiff*  appealed  to  the  General  Terr* 
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H.  H'  Wells  for  complainant: 

The  various  statutes  under  which  these  proceedings  were 
had,  and  upon  which  their  legality  depends,  are  as  follows: 

The  Board  of  Aldermen  and  Common  Council  of  the  city 
of  Washington,  passed  an  act  on  November  2,  1869  (under 
authority  of  an  act  of  Congress  of  February  23,  1865),  as 
Follows : 

"  Be  it  enacted  "  ♦  *  *  «  That  the  mayor  be,  and  he 
is  hereby  authorized  and  requested,  to  cause  the  curbstones 
to  be  set  and  the  footways  and  gutters  paved  on  the  north 
side  of  P  street  north,  between  Sixteenth  street  west  and 
Rock  Creek;  the  work  to  be  contracted  for  and  executed  in 
the  manner  and  under  the  superintendence  provided  by  law  ; 
and  to  defray  the  expenses  of  said  improvement,  a  special 
tax,  equal  to  the  cost  thereof,  is  hereby  imposed  and  levied 
on  all  lots  or  parts  of  lots  bordering  on  the  line  of  the 
improvement ;  the  said  tax  to  be  assessed  and  collected  in 
conformity  with  the  provisions  of  the  act  approved  October 
12,  1865."     67  Council,  p.  116,  Corp.  Laws. 

The  act  of  October  12,  1865,  referred  to  in  the  act  quoted 
above  (see  page  3,  63  Council),  recites  the  act  of  Congress 
of  February  23,  1865,  which  gave  the  corporation  power  to 
levy  taxes  in  particular  wards,  &c.,  and  extends  tlie  pro- 
visions of  the  acts  of  May  23  and  May  24,  1853,  to  special 
improvements  thereafter  made,  and  provides,  that  local 
improvements,  unless  otherwise  provided  for,  shall  be  levied, 
assessed,  collected  and  paid  in  the  same  manner  as  is  pro- 
vided by  the  last  two  acts. 

The  material  parts  of  the  two  acts  referred  to.  May  23, 
1853  (Webb's  Digest,  page  155),  and  the  act  of  May  24,  1853 
(Webb's  Digest,  page  232),  are  as  follows: 

The  first  of  the  acts  provides  for  proposals  for  setting 
curbs,  petition  for  the  improvement  and  plan  of  the  prop- 
erty, time  within  which  the  improvement  is  to  be  made,  and 
for  the  appointment  of  two  assistant  commissioners. 

The  assistant  commissioners  are  provided  for  under  the 
5th  section,  which  with  the  6th  section  contains  the  only 
provisions  important  to  be  considered  in  this  connection, 
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for  they  relate  to  the  aBsessment.  The  substantial  require- 
ment of  these  sections  is  that,  when  the  work  is  done,  the 
commissioner  of  improvements  shall  deposit  a  statement 
with  the  register  showing  the  cost  of  the  work,  a  list  of  the 
persons  from  whom  the  tax  is  due,  and  the  amount  due  from 
each  person,  and  the  register  shall  place  such  list  of  persons 
with  the  amount  of  tax  in  the  hands  of  the  collector,  who 
shall  give  notice  in  writing  to  each  person,  and  of  the 
amount  of  tax  claimed  from  each. 

The  act  of  May  24,  1853,  provided  for  the  appointment  of 
commissioner  of  improvements,  who,  with  the  consent  of  the 
mayor,  was  to  contract  for  improvements,  and  the  assistant 
commissioners  were  to  expend  the  appropriation,  superintend 
the  paving,  but  no  contract  should  be  made  without  the 
certificate  of  the  mayor. 

None  of  the  provisions  of  that  act  are  important  in  con- 
nection with  this  case. 

The  next  act,  that  of  June  10,  1867  (Webb's  Digest,  p. 
467),  is  however  important,  for,  after  providing  for  the 
appointment  of  a  superintendent  and  inspector  of  improve- 
ments, who  is  to  prepare  plats  and  fix  grades,  and  to  super- 
intend paving  of  footways,  the  5th  and  6th  sections  of  that 
act  declare : 

5.  "All  sewers,  carriageways  and  footways,  constructed 
under  the  provisions  of  this  act,  shall  be  under  the  exclu- 
sive control  of  the  said  superintendent  and  inspector  herein 
provided  for,  with  two  assistant  commissioners,  to  be  ap- 
pointed by  the  mayor,  who  shall  be  from  among  the  persons 
residing  on  the  line  of  the  proposed  improvement,  or  as  near 
thereto  as  possible,  and  the  mayor  shall  not  pay  any  bilU 
for  work  under  contract  until  the  same  shall  have  been  ap- 
proved and  the  bills  therefor  signed  by  the  superintendent 
and  inspector,  commissioner  of  the  ward,  and  at  least  one  of 
the  assistant  commissioners." 

6.  "  The  said  superintendent  and  inspector  shall  also  be 
charged  with  the  duty  of  making  all  assessments  on  lots  or 
parts  of  lots  bordering  on  any  street,  alley  or  avenue  which 
shall  have  been  paved." 
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The  last  act  on  the  subject,  that  of  October  28,  1867|  is  as 
follows : 

"Be  it  enacted,"  *  ♦  *  "That  from  and  after  the 
passage  of  this  act,  all  taxes  assessed  on  private  property 
for  the  construction  of  sewers,  the  paving  of  carriageways 
in  avenues  or  streets,  and  for  the  laying  of  foot-pavements 
and  gutters,  curbing  and  paving  alleys,  shall  be  collected  as 
follows:  one-fourth  of  such  assessment  within  thirty  days 
after  the  service  of  the  notice  by  the  collector  of  taxes,  and 
Ihe  remaining  three-fourths  in  three  equal  annual  payments, 
for  which  deferred  payments  it  shall  be  the  duty  of  the  mayor 
to  issue  certificates  of  indebtedness,  bearing  interest  at  the 
rate  of  ten  per  centum  per  annum ; ''  and  the  second  section 
repeals  all  inconsistent  acts. 

On  the  1st  of  April,  1870,  Henry  Birch  contracted  to  make 
this  improvement,  and  it  is  claimed  that  the  work  was  done 
and  approved  on  or  before  November  17,  1870,  for  which 
improvement  an  assessment  was  in  fact  made,  which  assess- 
ment was  duly  entered  in  the  record  book,  and  was  signed 
by  the  then  mayor,  superintendent,  commissioner,  and  the 
assistant  commissioner,  who  certified  to  and  approved  the 
same,  and  a  cancelling  line  was  drawn  through  the  page 
to  show  where  the  assessment  stopped. 

But  lots  1  to  12  inclusive,  were  not  upon  this  assessment 
and  were  not  assessed,  neither  did  the  sheet  or  assessment 
referred  to  contain  either  the  names  of  the  person  or  persons 
owning  these  lots  nor  the  lots  themselves,  nor  the  amount 
of  tax  claimed  upon  the  lots,  or  of  the  owners. 

On  the  13th  day  of  January,  1871,  there  was  issued  to 
Henry  Birch  fifty-two  certificates  of  paving  stock  for  the 
four  installments,  being  for  the  entire  amount  claimed  on 
all  the  property  then  on  the  assessment  roll,  which  were 
signed  by  the  proper  officers  of  the  corporation  of  Washing- 
ton, but  did  not  refer  to  either  of  the  lots  from  1  to  12 
inclusive. 

By  the  act  of  February  21,  1871,  a  new  form  of  govern- 
ment was  instituted,  and  the  Board  of  Public  Works  suc- 
ceeded to  the  powers  and  duties  in  respect  to  special  taxes 
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of  the  corporation  of  Washington,  and  on  the  Ist  of  June 
1871,  Emery,  the  mayor,  Forsyth,  superintendent  and  inspec 
tor,  and  the  commissioner  and  assidtaiit  commissioners  c 
improvements,  who  had  before  signed  the  assessment  roll 
ceased  to  hold  office  or  to  have  any  official  power  in  respec: 
to  assessing  taxes. 

By  section  37,  act  of  February  21,  1871,  the  method  a 
assessing  and  collecting  the  cost  of  special  improvement 
was  clianged.  The  Board  of  Public  Works,  which  was  givei 
entire  charge  of  the  subject,  was  required  to  assess  upon  th- 
property  adjoining  and  to  be  specially  benefited  by  the  im 
proveraent,  "a  reasonable  portion  of  the  cost  of  improve  mein 
not  exceeding  one-third,"  while  under  the  old  statute  th- 
entire  cost  was  to  be  assessed  on  the  property. 

But  in  November,  1871,  after  the  corporation  of  Washing 
ton  had  ceased,  and  its  mayor  and  superintendent  and  inspec 
tor  had  gone  out  of  office,  and  the  assessment  had  bee 
completed  and  the  work  paid  for  by  the  certificates  as  men 
tioned  above,  the  cancelling  line  that  marked  the  end  of  thi 
list  of  the  owners,  and  of  the  lots  assessed,  and  of  the  assess 
ment,  was  partially  erased  and  in  the  space  thus  made, 
description  of  lots   from    1    to  12   inclusive,   was   enterec 
and  the  sum  of  $2,050  inserted  against  said  lots,  and  m 
explanatory  of  such  insertion,  the  following  was  written  o 
said  sheet: 

"  This  work  was  done  at  this  date,  but  by  the  request  of  th. 
owner,  not  entered  until  Xovember,  1871. 

"  William  Forsyth, 

Wliich  interlineations  constituted  the  only  assessmen 
ever  made  upon  said  lots. 

The  Thomas  Younji:  mentioned  in  the  Forsvth  memo 
randum  remained  tlie  owner  of  these  lots  until  he  conveyei 
them  to  Kilbourn,  on  October  2,  1871,  at  which  time  ther 
was  no  entry  of  any  assessment,  and  Kilbourn  purchase- 
without  notice,  and  was  tlierefore  an  innocent  purchaser. 

On  the  9th  of  March,  1872,  four  certificates  were  issued  6 
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ry  Birch,  as  and  for  the  cost  and  tax  for  making  the 
-provement  in  question  in  front  of  lots  1  to  12  inclusive, 
eh  certificates  gave  the  17th  of  November,  1871,  as  the 
d£k^<  from  which  interest  was  to  be  computed,  and  the  only 
ekT:i.'t:.liority  for  the  issuance  of  these  certificates  was  the  inter- 
num nation  made  in  the  ward  book,  as  before  stated, 

he  Board  of  Public  Works  was  abolished  June  20,  1874, 
b  during  its  lifetime,  to  wit,  from  June  1,  1871,  to  June 
1874,  it  caused  no  assessment  to  be  made,  and  the  Com- 
ssioners  of  the  District  of  Columbia,  who  succeeded,  on 
5  20th  of  June,  1874,  to  the  rights  and  duties  of  the  Board 
Public  Works,  made  no  assessment  on  said  lots  for  such 
provement,  but  on  July  29th,  1875,  Birch  having  assigned 
i  d  four  last  named  certificates  to  the  defendant,  Lyon,  the 
istrict  of  Columbia  and  John  F.  Cook,  collector,  having 
ertised  said  lots  for  sale  as  delinquent,  James  M.  Latta, 
l^o  was  then  the  owner  of  said  lots,  filed  his  bill  in  equity 
No,   4450,   against    the    District  of  Columbia  and 
,  collector,  to  enjoin  the  sale  thereof,  and  a  restraining 
er  was   granted   on  that    day,  which    still    continues 
force. 
On  the  5th  of  October,  1881,  the  District  of  Columbia  and 
lin  F.  Cook,  at  the  request  of  the  defendant,  Lyon,  under- 
to  sell  these  lote,  and  Lyon  bid  in  the  said  lots  and 
^^^ived  twelve  certificates  of  sale,  and  paid  for  the  same 
th  his  said  four  certificates,  this  sale  being  in  violation  of 
e  restraining  order  above  mentioned. 
^  These  certificates  also  bear  interest  as  from  November  17, 

The  bill  in  this  case  is  in  the  nature  of  a  bill  of  peace ; 

alleges  the  possession  and  title  of  the  complainant,  and 

^^serts  that  Lyon  claims  some  right  or  title  in  said  lots,  and 

*^at  his  claim  throws  a  cloud  and  encumbrance  upon  the 

tile  of  the  complainant  and  his  grantees. 

Alley  and  his  grantees  are  in  adverse  possession ;  they 

%ve  a  title  in  fee  simple;  the  parties  are  numerous,  and, 

erefore,  there  is  no  adequate  remedy  at  law,  but  the  whole 

Xiestion  can  be  settled  by  one  issue  in  equity,  and  this  is, 

60 
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therefore,  the  proper  remedy.  3  Johns.,  566;  6  Johns.  ^_^  —  — , 
497;  8  Cr.,  462;  3  Daniel's  Ch.  Prac,  1779;  1  McAlUst^i^r, 
113;  Hemp.,  692;  1  Black,  352. 

This  was  the  proper  form  of  action,  and  though  it  praj^^^^d 
as  an  equitable  and  appropriate  relief  that  the  defends.  «=it 
be  required  to  release  his  claim  of  title,  the  bill  did  not  t^  :Kn- 
der  part  payment,  nor  any  payment,  because,  according  "^o 
the  theory  of  the  complainant,  there  was  no  lawful  asse^ la- 
ment, no  legal  tax,  and  no  part  of  the  tax  claimed  was  d^xe 
any  more  than  the  whole  of  it. 

The  general  doctrine  as  to  the  necessity  of  a  tender  in 
cases  similar  to  this,  is  stated  as  strongly  as  anywhere  else 
in  State  Railroad  Tax  Cases,  92  U.  S.,  575 ;  at  page  617,  i'fc  id 
said:  "Before  complainants  seek  the  aid  of  the  court 
relief  from  excessive  tax  they  should  pay  what  is  due. 
fore  they  ask  equitable  relief,  they  should  do  that  justi 
which  is  necessary  to  enable  the  court  to  hear  them.  * 
It  is  not  sufficient  to  say  in  the  biil  that  they  are  ready 
willing  to  pay  whatever  may  be  found  due.  They  m. 
first  pay  what  is  conceded  to  be  due  or  what  can  be  seea 
be  due  on  the  face  of  the  bill."  And  see  National  Bank: 
Kimball,  103  U.  S.,  732;  Cooley  on  Taxation,  537 ;  Clem^ 
vs.  Everest,  29  Mich.,  19;  7  Sawyer,  355;  32  Iowa,  271; 
Iowa,  144;  4G  Iowa,  150;  37  Iowa,  452;  41  Mich.,  128; 
111.,  442. 

Thes  '  are  cases  of  the  same  general  character,  and  are 
materially  different  in  their  principles  from  92  U.  S.,  5 

The  theory  of  the  present  case  is  that  nothing  is  due ;  th 
was  no  legal  assessment;  there  was  no  equitable  obligat 
to  pay  anything.  The  complainant  had  bought  the  pr 
erty,  paying  a  full  price,  without  any  actual  or  construct 
notice  of  any  tax ;  no  assessment  or  notice  of  the  tax 
in  the  tax  office  or  upon  the  record  where  by  law  it  was 
quired  to  be  placed,  and  the  principle  governing  this  cl 
of  cases  is : 

"  Each  step  from  the  assessment  of  the  land  to  the 
livery  of  the  deed  must  be  taken ;  and  in  a  controversy 
the  title  must  be  established  by  proof.     *     *     *     The  g 


S'Z 


s 


i 


Alley  v,  Lyon.  475 

,1  doctrine  is  beyond  question  that  the  deed,  until  the  pre- 
requisites of  the  tax  laws  are  established,  is  a  nullity.  Bur- 
ro U-ghs  on  Taxation,  332,  and  cases ;  Blackwell  on  Tax  Titles, 
3a,  34,  35,  and  cases;  4  Wh.,  77;  18  H.,  137;  2  Tenn.,  372; 
lO  3Ia88.,  17;  11  Mass.,  220;  13  Mass.,  282;  15  Mass.,  144; 
5  Oonn.,  190;  7  Conn.,  550;  14  111.,  223;  43  Ala.,  633. 

These  cases  are  selected  from  the  multitude  which  em- 
brace almost  every  variety  of  conceivable  defects. 

In  Thatcher  vs,  Powell,  6  Wh.,  119,  the  court  say,  theex- 
eexition  by  a  public  officer  of  a  power  to  sell  lands  for  the 
non-payment  of  taxes  must  be  in  strict  pursuance  of  the  law 
under  which  it  is  made,  or  no  title  is  conveyed. 

In.  Mason  vs,  Fearson,  9  How.,  248,  which  was  a  case 
where  at  the  sale  more  than  enough  lots  were  bid  oflf  to 
satisfy  the  tax,  at  page  '260,  the  court  says:  "It  is  well 
settled  that  where  a  tax  title  is  to  be  made  out  by  a 
P^i'ty.  *  *  *  It  must  be  done  in  all  material  particu- 
^a^rs  fully,  clearly.  *  *  *  i^  the  language  of  some  of 
^^^  cases,  it  must  be  done  ^strictly,'  ^exactly,'  'with  great 
st^iotness.'" 

"VV^here  a  statute  requires  a  series  of  acts  to  be  performed 
"^^OTe  the  owners  of  property  are  properly  chargeable  with 
"^^  "tax,  such  acts  are  conditions  precedent  to  the  exercise 
^^  ^Vie  power  to  levy  the  tnx  and  all  the  requirements  of  the 
'^*^t:  vite  must  be  complied  with  or  the  tax  cannot  be  collected, 
"•^^"^^v-es  V8,  Reis,  40  Cal.,  255;  Hilliard's  Law  of  Taxation,  p. 
!^  •  >  sec.  34;  Games  vs.  Stiles,  14  Pet.,  326;  Burrows  on 
^tion,  203;  Powell  vs.  Madison,.  21  Ind.^  535;  Kimball 
Merchants'  S.  L.  &  T.  Co.,  89  111.,  611. 

the  tax  is  not  assessed  within  the  time  designated  by 
^^^    the  assessment  is  void.     Billings  vs.  Button,  15   111., 
.  ^    ;  Marsh  vs.  Chestnut,   14  111.,  223;  Mitchum  vs,  Mcln- 
"^^■>    60    Miss.,  945;   Marsh    vs.  Supervisors,  42   Wis.,  502. 
'ti    King  vs.  The  District,  Mac  A.   &  Mackey,  36,  this 
Tt  said : 

While  it  is  doubtless  the  duty  of  the  citizen  to  pay  all 
«s  legally  assessed  upon  him  for  the  support  of  the  gov- 
ment,  yet  the  validity  of  proceedings  taking  his  land 


476  Alley  v.  Lyon. 

against  his  will,  in  discharge  of  his  taxes,  depends  upon  no 
consideration  of  equity  but  upon  a  strict  compliance  on  the 
part  of  municipal  officers,  with  the  regulations  previously 
prescribed  by  statute  for  the  double  purpose  of  securing  the 
payment  of  the  tax  and  of  protecting  the  citizen  against 
unnecessary  sacrifice  of  his  property." 

And  see  also,  Holt's  Heirs  vs.  Hemphill's  Lessees,  H  Ohio, 
233;  Stead's  Ex'rs  vs,  Carnes,  4  Cran.,  412;  Chandler  w. 
Spear,  22  Vt.,  388,  citing  Spear  vs.  Ditty,  9  Vt,  282;  Bel- 
laws  V8.  Elliott,  12  Vt.,  569;  Sumner  vs.  Sherman,  13  Vt, 
909;  Carpenter  vs.  Sawyer,  17  Vt.,  122. 

In  Kneeland  vs.  City  of  Milwaukee,  18  V7is.,  411,  an  act 
authorizing  the  laying  of  a  sewer  and  required  that  a  plan 
thereof  should  first  be  made  and  filed,  which  was  not  done. 
But  the  sewer  was  constructed  and  an  assessment  made. 
The  court  held  that  the  making  of  the  plan  was  a  condition 
precedent,  citing  Merrick  vs.  LaCrosse,  17  V7is.,  442,  and 
says: 

"It  is  a  general  rule  when  measures  are  authorized  by 
statute  in  derogation  of  the  common  law  which  may  result 
in  divesting  the  title  of  one  person  to  land  and  transferring 
it  to  another,  that  every  requisite  having  the  semblance  of 
benefit  to  the  owner  must  be  strictly  complied  with."  And 
cites  Atkins  vs.  Kenna,  20  Wend.,  241. 

The  provisions  of  the  statute  as  to  the  form  of  warrant* 
and  tax  lists  and  the  place  where  lists  shall  be  deposited 
are  intended  for  the  benefit  of  the  tax  payer.  Sandwich  w. 
Fish,  2d  Gray,  .298. 

The  law  (Sees.  5  and  6,  Act  of  May  23,  1853)  under  which 
this  tax  was  authorized,  required,  as  we  have  before  seen, 
that  the  commissioner  of  improvements  shall  deposit  a  state- 
ment with  the  register  showing  the  cost  of  the  work,  a  list 
of  the  persons  from  whom  the  tax  was  due,  and  the  amount 
due  from  each  person  ;  and  the  register  shall  place  such  list 
of  persons,  with  the  amount  of  tax,  in  the  hands  of  the  col- 
lector, who  shall  give  notice  in  writing  to  each  person  of 
the  amount  of  tax  claimed  from  each. 

This  provision  of  the  statute  is  specific,  precise  and  man* 
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datory.  Every  one.  of  these  requirements,  in  the  language 
of  the  Supreme  Court,  "  are  intended  for  the  protection  of 
the  citizens,"  and  the  omission  of  any  one  of  them  would 
render  the  tax  sale  void,  for  the  list  deposited  with  the 
register  did  not  contain  these  lots  from  1  to  12  inclusive. 
Bo,  as  to  them,  there  was  no  statement  of  the  cost,  no  list  of 
the  persons  from  whom  the  tax  was  due,  no  amount  stated 
to  be  due  from  any  person,  and  no  such  list  as  to  them  was 
placed  in  the  hands  of  the  collector. 

If  the  case  stopped  here,  of  course  it  would  be  conceded 
that  the  whole  proceeding  as  to  these  lots  was  null  and  void 
ab  initio;  but  it  is  said  that  these  commissioners,  after  they 
had  made  out  their  lists,  which  did  not  contain  this  prop- 
erty, and  after  the  lists  as  made  out  had  been  signed,  com- 
pleted and  filed,  and  certificates  issued  to  the  contractor  in 
payment  of  all  the  tax  mentioned  therein,  might  proceed  to 
liter,  amend  and  add  to  said  list  other  property  not  before 
ncluded,  and  the  names  of  persons  not  found  on  such  com- 
pleted list.  Not  only  so,  but  they  could  make  these  additions 
knd  alterations,  not  only  at  any  time  after  they  had  gone  out 
»f  office,  but  at  any  time  during  their  natural  lives.  This 
proposition  seems  as  extreme  and  unreasonable  as  to  be 
jeyond  the  range  of  argument. 

It  will  be  remembered  that  these  alterations  of  the  list 
were  made  nearly  a  year  after  the  list  was  completed ;  after 
the  mayor,  commissioner  and  assistant  commissioner,  as 
mperintendent  and  inspector,  who  were  required  to  sign  the 
list  and  had  in  fact  signed  it,  had  gone  out  of  office,  and 
after  the  form  of  government  under  which  the  assessment 
was  to  be  made  had  ceased,  and  alter  other  officers  had  been 
empowered  by  law,  under  new  methods,  to  make  such  assess- 
ments; and  it  will  be  remembered,  too,  that  these  additions 
and  such  alterations  were  subsequently  made,  not  by  said 
mayor,  commissioner  and  assistant  commissioners  and  said 
superintendent  and  inspector,  or  with  the  consent  of  said 
four  officers,  but  only  by  Wra.  Forsyth,  without  any  consent 
of  the  other  officers,  and  after  lie  had  ceased  to  be  such  super- 
intendent and  inspector. 
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Section  6,  act  of  June  10,  1867,  required  that  the  assess — . 
nient  should  be  made  by  the  superintendent  and  inspector^  - 
If  there  had  been  a  change  in  the  incumbent  of  that  oflSce  ^ 
ForHyth  being  removed  and  a  new  one  appointed,  after  suchfl 
making  of  the  assessment  and  filing  thereof,  but  before  th^ 
unauthorized  and  illegal  alteration,  which  of  the  two  coul* — . 
make  such  alteration?  Certainly  not  both;  and  surely 
8h(»uld  8up])08e  it  would  be  the  incumbent  of  the  office,  bt 
cause  the  power  and  duty  attached  to  the  office  and  not 
the  perHon. 

**The  assessor  acts  under  a  special  and  limited  authori'trj 
conferred  by  law  and  not  by  the  owner  of  the  estate.     He  xb 
the  mere  instrument  to  pass  the  title.     The  proceeding    is 
construed  strictly,  and  the  power  must  be  strictly  pursued 
in  every  particular.     Every  prerequisite  to  the  power  to  sell 
the  estate  must  precede  its  exercise."     Davis  vs.  Fames,  26 
Texas,  29G;  Yunda  vs,  Wheeler,  9  Texas,  408;  Robson  vs, 
Osburn,  13  Texas,  298 ;  Wafford  vs.  McKinney,  23  Texas,  36. 

To  justify  the  act  of  Forsyth  complained  of,  we  are  com- 
pelled to  assume  that  he  could  have  made  this  entry  at  any 
time ;  that  he  could  have  kept,  at  the  request  of  the  owner 
or  other  party,  or  by  agreement,  the  assessment  off  the 
record  for  an  unlimited  period,  and  implies  his  power  to 
alter  in  a  vital  particular,  a  completed  instrument  and  record 
duly  signed ;  propositions  that  are  against  the  whole  current 
of  authoritv. 

In  Hartvvell  vs,  Littleton,  13  Pick.,  229,  the  court  say: 
"  Of  course  an  amendment  could  not  be  made  by  one  who  was 
no  longer  in  office,  as  under  such  circumstances  it  would  not 
be  an  official  act." 

Mr.  Cooley  says:  "Corrections  cannot  be  made  by  intend- 
ment, unless  the  necessary  facts  appear  either  in  the  record 
as  actually  made,  or  in  official  documents  on  file,  from  which 
the  record  should  have  been  drawn  up.  Courts  cannot  im- 
ply facts  which  are  not  recited  anywhere  in  the  official  pro- 
ceeding."    Cooley  on  Taxation,  234. 

No  amendment  can  make  valid  a  tax  sale  that  was  void 
for  want  of  a  proper  description  of  the  land  in  the  assess* 
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ment  and  subsequent  proceedings.  Cooley  on  Taxation, 
242 ;  People  vs.  Ward,  105  III.,  620 ;  O'Connor  vs.  Mullen, 
11  111.,  57-116;  Langdon  vs.  Poor,  20  Vt.,  13;  Judevine  vs. 
Jackson,  18  Vt.,  470;  Atkins  vs.  Hinman,  2  Gilman,  451; 
Blackwell  on  Tax  Title,  359-362,  and  cases;  Blight  vs. 
Barks,  6  Monroe,  206;  Blight  vs.  Atwell,  7  Monroe,  268. 

This  extraordinary  and  illegal  method  opened  the  door 
to  unlimited  frauds,  for  when  Alley's  grantor  bought  there 
was  no  record,  note  or  memorandum  of  this  tax  in  the  tax 
>ffice  or  the  records  thereof  from  which  he  could  learn  of 
;he  encumbrance,  and  it  was  a  fraud  upon  his  rights  to  al- 
ow an  assessment  to  be  subsequently  made  and  put  upon 
:lie  record,  and  that  to  be  done  by  the  District  through  its 
^fl&cers  in  confederation  with  Young,  the  then  owner  of  the 
property,  who,  by  the  device,  relieved  himself  from  the 
»ax  and  undertook  to  transfer  it  to  his  grantee  without 
lotice. 

The  position  of  Birch,  by  whom  the  work  was  done,  and 
to  whom  the  certificates  were  finally  issued,  was  this:  He, 
oy  taking  Young  for  the  price,  and  withholding  the  prop- 
3rty  from  assessment,  was  estopped  from  calling  upon  the 
subsequent  purchaser  without  notice,  and  whatever  fraud 
lie  was  chargeable  with,  Lyon  is  also  charged  with ;  for  at 
the  time  he  purchased  the  certificates,  the  record  disclosed 
the  fact  that  the  property  had  thus  been  illegally  withheld 
from  assessment. 

If  there  had  been  an  accidental  omission  of  property  from 
the  tax  list  without  the  fault  of  Birch  whereby  he  might 
lose  some  part  of  the  contract  price  for  making  the  im- 
provement, the  remedy  would  have  been  convenient  and  ad- 
equate, for  if  the  tax  was  a  legal  charge,  an  application 
might  have  been  made  for  an  assessment,  such  as  is  pro- 
vided for  by  the  13th  section  of  the  act  of  March  3,  1883: 
"If  the  assessor  of  the  District  shall  learn  that  any  property 
liable  to  taxation  has  been  omitted  i'rom  the  assessment  for 
any  previous  year  or  years  or  has  been  so  assessed  that  the 
assessment  was  void,  it  shall  be  his  duty  to  re-assess,"  on 
the  assumption  that  the  property  was  originally  chargeable 
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for  the  improvement;  and  while  the  amount  could  not  be 
collected  by  a  forced  sale,  it  could  be  by  a  proper  proceeding 
in  court;  but  in  no  event  could  this  extraordinary  method 
be  resorted  to. 

William  F.  Mattinoly  for  defendant  : 

The  act  of  the  67th  Council,  ch.  236,  approved  November 
2,   1869,  authorized  the  work  to  be  done,  and  imposed  Ani. 
levied  a  tax  to  pay  for  it  on    all  lots   bordering  on  the 
line  of  the  improvement.     The  work  was  done  according  to 
contract  and  has  never  been  paid  for. 

The  lien  is  from  the  levy  or  time  of  ordering  the  wort, 
although  the  amount  is  not  ascertained  until  afterwards- 
Blakie  vs,  Hodson,   117  Mass.,  181  ;  Carr  vs.  Dooley,  1^^ 
Mass.,  294 ;   40  N.  Y.,  513 ;  Jones  vs.  Boston,  104  Mass., 
4»:i. 

The  tax  was  properly  assessed  on  these  lots,  notwith- 
standing the  delay  in  entering  the  assessment.  MillB  ^^' 
Gleason,  11  Wis.,  515. 

The  tax  was  assessed  on  the  books  in  the  oflBce  of  "t  »^ 
collector  of  taxes  against  these  lots  at  the  time  of  the  j>*^^ 
chase  by  Alley  and  he  had  constructive  knowledge  of  it- 

He  who  seeks  equity  must  do  equity,  and  in  cases  of  fc^B-  ^' 
kind  a  complainant  seeking  the  aid  of  a  court  of  eqi^i  ^^ 
must  pay  the  amount  of  tax  and  interest  before  the  bur^i^^ 
will  be  removed  from  his  property.  High  on  Inj.,  sec.  4^  '^  > 
Morrison  vs.  Huskin,  32   Iowa,  278 ;  Dudley   vs.  Littte^ 


Hammond,  504;  Barrett  vs.  Cline,  60  111.,  205;  Ste^^-^^ 
vs.  Mayor,  etc.,  54  Md.,  454;  Phelps  r^.  Harding,  87  Il-*-» 
442 ;  State  R.  R.  Tax  Cases,  2  Otto,  616. 

The  lien  of  this  tax  was  created  by  the  law  authorisi  ^8> 
the  work  to  be  done  and  nothing  has  since  transpired  *^ 
remove  the  lien.  * 

The  equitable  doctrine  of  a  purchaser  with  notice  sta^Ti^^" 
ing  in  the  shoes  of  a  prior  vendor  without  notice,  has  ^^ 
ap])lication  to  liens  for  taxes  created  by  law.     Cooley  ^^ 
Taxation  ;   Black,  on  Tax  Sales. 
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* 

kfr.  Justice  Mac  Arthur  delivered  the  opinion  of  the 
irt. 

\  majority  of  the  court  who  heard  the  argument  have 
ae  to  the  conclusion  that  the  decree  made  in  this  case 
jht  to  be  reversed. 

Che  bill  is  filed  for  the  purpose  of  removing  a  cloiid  upon 
t  title  to  real  estate  of  the  plaintiff,  created  by  a  special 
orovement  tax  title. 

tf  r.  Alley  became  the  purchaser  of  these  lots,  and  has  filed 
^ill  to  remove  the  cloud  of  which  he  complains.  The 
nted  statement  of  counsel  collates  the  statutes  which 
ftte  to  the  imposition  of  taxes  for  special  improvements* 
fvould  take  some  time  to  analyze  these  statutes,  and  per- 
ps  it  is  unnecessary  to  do  so,  because  we  think  a  very 
ef  statement  of  the  system  can  be  made  without  referring 
them  in  detail. 

The  work  was  performed  in  1870,  under  the  act  of  the 
amon  council  of  the  corporation  of  Washington,  that  was 
;sed  on  the  2d  of  November,  1869  ;  and  it  is  conceded  that 
tt  ordinance  was  in  conformity  to  an  act  of  Congress 
;horizing  the  common  council  to  make  local  improvements 
1  to  lay  and  collect  taxes  upon  the  lots  upon  the  line  of 
rk. 

it  that  time  the  first  step  in  the  process  was  an  ordinance 
the  common  council,  and  the  ordinance  in  the  present 
e  designated  the  place  where  the  improvement  was  to  be 
de,  on  P  street,  on  the  north  side,  between  Sixteenth 
3et  and  Rock  Creek.  To  defray  the  expenses,  a  special 
:  equal  to  the  amount  of  the  cost  was  thereby  levied  upon 
'■  lots  bordering  upon  the  improvement.  The  ordinance 
0  provided  that  that  tax  should  be  assessed  and  collected 
conformity  with  the  provisions  of  the  act  of  October  12, 
55. 

)ther  ordinances  provided  for  the  appointment  of  a  super- 
endent  and  inspector  of  streets,  who  was  to  make  plats^ 
the  grades,  superintend  the  work,  and  make  assessments 
)n  the  lots  to  defray  the  cost  of  the  work. 
Che  ordinances  required  th^  appointment  by  the  mayor 
61 
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* 
of  two  assistant  commissioDers,  to  be  selected  from  the  lin 
of  the  improvement,  and  they  were  to  supervise,  with  t 
superintendent  and  inspector,  and  control  the  work  as 
progressed,  and  the  mayor  was  to  pay  no  bills  for  this  wor 
unless  they  were  signed  by  these  commissioners  and  by  th 
superintendent. 

When  the  work  was  completed,  the  inspector  and  supe 
intendent  was  charged  with  the  duty,  as  I  have  stated, 
making  the  assessment,   of  summing   up    the  aggrega 
expense  of  the  work,  of  stating  the  amount  due  from 
person,  and  he  was  required  to  deposit  this  roll  of  asses 
ment  with  the  register  (an  oflBcer  which  no  longer  exists  ), 
and  the  register  was  then  to  put  it  into  the  hands  of  the  c(^  1- 
lector.     It  then  became  the  duty  of  the  collector  to  ent^sr 
it  upon  what  was  called  a  tax  ledger,  kept  in  his  office,  aczM^d 
i^otify  the  parties  of  the  amount  due  from  each  within  thir  *fcy 
days. 

This  appears  to  have  been  the  process  at  that  period    «f 
levying  taxes  for  such  improvements. 

This  work  was  authorized  in  November,  1869,  and  t"fce 
act  which  authorized  it  laid  and  levied  the  tax.     The  cc^  n- 
tract  was  given  to  Mr.  Birch,  who  was  a  professional  pair^r, 
to  pave  and  curb  between  Sixteenth  street  and  Rock  Cre«:3k, 
on  the  north  side  of  P  street  north.     He  entered  upon  fc-Tie 
execution  of  his  contract,  and  completed  it  in  November  fV)l- 
lowing.     Mr.  William  Forsyth  was  the  superintendent  a^»d 
inspector;  he  prepared  the  statement  for  assessment,  wK5ci 
I  have  already  described,  upon  the  conclusion  of  the  work, 
and  deposited  it  with  the  proper  officer,  the  register,  wio 
placed  it  in  the  hands  of  the  collector ;  it  was  then  entered 
on  the  tax  ledger,  and  presimrably  he  gave  the  notices  and 
collected  the  tax. 

Now,  the  lots  in  question  were  omitted  from  that  assess- 
ment. ■  g 

This  assessment  bore  the  signatures  of  the  street  inspec- 
tors, and  of  the  mayor.     It  bears  date  on  the  17th  of  Novem- 
ber, 1870.     The  lots  are  specified,  so  much  for  paving,  flo        J  ^ 
much  for  grading,  so  much  for  curbing,  and  so  much  for 
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uttering.  Each  of  these  items  being  in  a  separate  column^ 
id  then  the  total  amount  is  carried  out. 

It  is  executed  by  William  Forsyth,  superintendent  of 
ireets,  by  Hiram  Brown,  D.  M.  Davis  and  Robert  Armor, 
ssistant  commissioners,  and  on  the  corner  it  is  approved 
y  M.  G.  Emery,  mayor. 

The  lots  in  question  are  upon  the  line  of  this  improve- 
lent,  and  they  are  numbered  from  one  to  twelve,  between 
Bventeenth  and  Eighteenth  streets,  on  the  north  side  of 
'  street,  and  it  is  admitted  that  ihey  were  not  entered  upon 
lis  statement  at  that  time  nor  until  a  year  afterwards, 
'here  is  a  memorandum  which  embraces  lots  from  one  to 
inrelve  in  red  ink,  and  which  reads: 

"  This  work  was  done  at  this  date,  but  at  request  of  the 
wner  not  entered  until  November  17,  1871." 

And  that  is  signed,  William  Forsyth,  surveyor. 

Between  the  completion  of  the  work  and  the  execution 
f  this  memorandum,  public  events  of  considerable  import- 
nee  in  the  District  had  occurred.  The  old  corporation  had 
»een  extinguished,  and  a  District  government  had  been  es- 
ablished  with  new  officers,  and  with  provisions  in  regard 
o  improvements  that  varied  somewhat  from  those  that  had 
^receded  it. 

It  is  of  vital  importance  in  this  case  to  bear  in  mind  that^ 
.t  the  time  the  sheet  was  deposited  with  the  register,  there 
VA8  no  mention  of  these  lots. 

It  appears  that  Thomas  Young,  at  the  time  of  the  im- 
jrovement,  was  the  owner  of  the  property.  He  entered  into 
m  agreement  with  the  contractor  to  pay  him  ninety  per 
tent,  of  the  contract  price,  and  the  inducement  was  that  that 
vas  more  than  the  contractor  would  have  realized  from  the 
lale  of  the  certificates  in  the  market. 

About  this  arrangement  there  appears  to  be  no  dispute, 
3ut  from  the  entry  it  would  appear  that  the  owner  had  re- 
[nested  the  superintendent  not  to  make  it,  and  that  infei^ 
iiiCG  is  very  natural  in  view  of  the  arrangement  to  pay 
or  the  work. 

Mr.  Young,  becoming  somewhat  alarmed  at  the  extensive 
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improvements  that  were  then  going  on,  withdrew  from  thi  _i 
agreement  and  notified  the  contractor  that  he  would  m 
Btand  by  it.     In  the  meantime,  on  the  12th  of  October,  187" 
Young  conveyed  the  lots  to  Hallett  Kilbourn.     That  w« 
just  one  month  before  the  entry  was  made  in  red  lines. 

The  complainant  states  in  his  bill  that  Kilbourn  search< 
the  assessment  rolls  and  found  that  these  lots  were  not  a— 
sessed,  that  he  had  no  knowledge  of  any  lien  resting  u] 
the  property,  and  that  the  purchaser  was  a  bona  Jide  pi^^  j 
chaser  without  notice.     Kilbourn  tlien  conveyed  to  Latt:^^ 
Latta  conveyed  to  Sunderland,  and  Sunderland  to  plaL  -mi- 
tiff  who  took  and  recorded  his  title  some  time  in   Apr-51, 
1881,  long,  however,  after  the  entry  in  the  red  ink  had  been 
•made.     But  he  claims  that  he  took  the  title  unaffected  Ijy 
this  assessment,  just  as  Kilbourn  did. 

And  the  q^uestion  is  whether  the  lien  to  defray  the  ex- 
pense of  the  improvement  attached  itself  in  such  a  way  as 
to  affect  Mr.  Kilbourn  with  notice. 

I  have  stated  that  the  ordinance  of  the  common  council 
authorizing  this  work  to  be  done,  levied  and  assessed  a  tax 
to  defray  its  expense,  and  we  are  all  agreed  that  that  con- 
stituted a  lien  upon  the  property. 

It  is,  however,  provided  in  the  act,  that  the  tax  shall  be 
iassessed  and  collected  in  conformity  with  the  provisions  of 
the  acts  which  I  have  already  enumerated.  Until  this  is 
done  it  is  very  clear  that  the'lien  created  by  the  act  author- 
izing the  work  is  inchoate,  and  that  it  does  not  become 
complete  and  absolute  until  the  assessment  or  statement  is 
made  by  the  proper  officer. 

How  can  that  affect  this  case  ?  The  assessment  for  the 
work  had  been  made  ;  it  had  been  made  by  the  proper  offi- 
cer, and  there  is  no  fault  found  with  it.  That  assessment 
does  not  exhibit  the  lots  in  question  as  being  subject  to  any 
lien  or  to  any  assessment,  and  it  is  stated  in  tl^  bill  that 
Kilbourn  purchased  without  any  constructive  or  actual 
notice  of  the  lien  of  the  assessment 

It  is  to  be  remembered  that  the  assessments  of  these  lots 
were  not  omitted  by  mistake,  or  through  ignorance  or  from 
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negligence,  but  their  omission  appears  to  have  been  inten- 
^onal  and  at  the  request  of  the  party  then  owning  the  lots. 

Now,  can  it  be  possible  that  the  municipal  authorities  can 
withhold  purposely  an  assessment  at  the  request  of  anybody, 
x>  the  injury  of  a  bona  fide  purchaser?  We  think  not.  We 
ire  of  opinion  that  Kilbourn  having  exercised  all  the  dili- 
gence which  is  required  of  a  bona  fide  purchaser,  takies  his 
title  free  and  clear  of  this  tax. 

The  law  requires  that  a  record  shall  be  made  of  the  as- 
sessment and  it  designates  the  place  where  this  record  is  to 
be  found.  There  is  no  other  place  to  which  parties  can  re- 
sort for  information.  Having  exhausted  all  the  information 
that  the  law  puts  them  in  possession  of,  we  think  they  have 
met  the  obligations  required  of  an  honest  purchaser. 

A  position  was  taken  that  the  party  should  be  required  to 
pay  the  tax  due  before  he  can  ask  this  court  to  remove  the 
cloud  upon  his  title.  That  is  a  very  well  established  doc- 
trine both  in  this  court  and  in  the  Supreme  Court  of  the 
United  States  in  a  proper  case,  and  if  Mr.  Young,  the  owner 
of  the  property,  were  here  seeking  to  get  rid  of  this  tax  and 
this  cloud,  on  account  of  the  fact  that  the  assessment  was 
not  made  properly,  we  should  require  him  to  come  into  court 
with  the  amount  of  the  tax  before  granting  him  any  relief 

But  Kilbourn  does  not  stand  in  that  position  at  all.  He 
is  ^h(ma  fide  purchaser,  and  it  is  on  account  of  this  assess- 
ment having  been  intentionally  withheld  from  the  assess- 
ttient  roll  that  he  made  the  purchase  and  paid  the  value  of 
'he  land. 

If  this  be  the  case,  and  I  do  not  see  that  there  is  any  es- 
cape from  it,  he  has  paid  this  tax  once  in  the  purchase  of 
"he  land,  and  it  would  be  inequitable  to  call  upon  him  to 
>ay  it  again. 

We  do  not  think,  therefore,  that  this  is  a  case  in  which  that 
loctrine  c^n  be  applied. 

We  are,  also,  of  opinion  that  Mr.  Alley  takes  all  the  title 
bliat  Kilbourn  did.  It  appears  that  Mr.  Alley  received  from 
blie  District  government  $788,  less  or  more,  as  a  drawback 
Por  material  that  had  been  used  in  this  improvement,  after 
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he  became  the  owner  of  the  land,  and  it  is  said  that  he  ift 
estopped  by  that  circumstance. 

While  we  are  not  disposed  to  adjudicate  to  whom  the  $78^ 
belongs,  we  doubt  very  much  if  it  belongs  to  Mr.  AU^  ;J» 
The  District  of  Columbia,  who  paid  it,  is  not  a  party  to  tl^i^^ 
proceeding.    If  the  District  were  here  we  woold  probably       b© 
inclined  to  direct  him  to  return  it     But  we  do  not  thii^MiV 
that  that  affects  his  title  to  this  property  at  all.     That  iifc     \  & 
matter  in  controversy  between  the  parties  who  may  be  c    -  -'^i-' 
titled  to  it,  and  so  we  think  our  decision  ought  not  to  '       he 
influenced  by  it. 

For  these  reasons,  the  court  are  of  opinion  that  the  deer      *'®* 
below  is  erroneous  and  should  be  reversed. 

Mr.  Justice  James,  dissenting,  said: 

I  have  some  difficulty,  on  certain  points,  in  concurriug  ^^^ 
the  opinion  of  the  majority,  and  I  shall  state  my  reason  ^^^ 
very  briefly. 

Congress   gave   to  the   corporation  of  Washington  iVt^^^^ 
power  to  order  these  improvements  and  to  charge  them  upcc^"^^^ 
the  land.     Under  that  power  they  passed  this  act : 

"That  the  mayor  be,  and  he  is  hereby  authorized  and  r^***    ^^ 
quested  to  cause  the  curbstones  to  be  set,  and  the  footwajt^^^^^ 
and  gutters  to  be  paved,  on  the  north  side  of  P  street  nortft  •^'^    ' 
between  16th  street  west  and  Rock  creek:  the  work  to  fcC 
contracted  for  and  executed  in  the  manner  and  under  t\m^^ 
superintendence  provided  by  law;  and  to    defray  the  e:^  ^^  ^ 
penses  of  said  improvement,  a  special  tax  equal  to  the  cos^^-^^^ 
thereof  is  hereby  imposed  and  levied  on  all  lots  or  parts  o       * 


lots  bordering  on  the  line  of  the  improvement;  the  said  ta:  -^^^^ 


to  be  assessed  and  collected  in  conformity  with  the  provisioned 
of  the  act  approved  October  12,  1865." 

We  find  in  the  act  of  1865  a  reference  to  earlier  acts,  an*-^^  "^^^ 
the  whole  system  is  laid  out  plainly. 

Now,  I  think  we  have  agreed  as  to  the  effect  of  this  statut^^^^  ^^ 
but  I  lay  more  emphasis  on  it  than  my  brethren.  The  effed^'^^^^^ 
of  this  ordinance  was  to  charge  this  property  with  a  burdeiC^  "^^ 
The  assessment  was  for  the  ascertainment  of  the  quota 
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eacb  lot,  but  the  charge  was  there  perfect  and  absolute.  I 
lay  that  down  more  strongly  than  my  brethren.  The  legal 
liability  of  the  lot  for  the  tax,  the  amount  of  which  was  to 
l>e  ascertained,  was  perfect  and  cannot  be  moved  by  any 
omissions. 

What  then  was  the  position  of  this  purchaser  when  he 

'tiook  these  lots?    He  found  there  was  no  assessment,  but  he 

"^as  warned  that  the  lots  were  liable.     There  was  perfect 

evidence  that  the  lots  were  liable,  and  he  had  no  knowledge 

^hat  that  liability  had  been  discharged,  nor  any  right  to  pre- 

Jinme  that  it  had  been.     I  am  not  aware  that  there  is  any 

j>resumption  of  law,  after  you  prove  an  indebtedness,  that  it 

ds  paid.    You  prove  first  the  debt,  and  there  is  a  presump- 

*tion  of  its  continuance. 

Then  this  purchaser  had  knowledge  through  this  ordinance 
^hat  there  was  absolutely  a  charge  on  this  property.  It  is  true 
it  nowhere  appeared  that  the  proportion  of  each  lot  had 
been  assessed  upon  it ;  but  it  did  appear  that  the  lot  was 
under  a  charge  for  whatever  its  proportion  might  be. 

We   find  certain   proceedings  taken  afterwards  by  the 
claimant  of  this  charge,  the  owner  of  this  property,  which 
are  held  to  be  irregular.     There  was  no  assessment  on  these 
lots  at  the  time  when  the  assessment  was  made  on  the  other 
fifteen  lots  in  the  same  square.     It  is  said  that  the  assignor 
of  the  present  defendant  had  something  to  do  with  keeping 
it  off  the  record.     We  have  been  furnished  with  a  stipula^ 
tion  in  which  it  appears  as  one  of  the  facts,  that  that  was 
done  at  the  request  of  Mr.  Young,  the  owner  of  the  lots.     It 
is  not  asserted  that  it   was  done   by   Mr.    Birch.     Birch 
says — and  I  do  not  find  him  contradicted  anywhere — that  he 
made  no  stipulation  (no  bargain,  is  his  language)  for  any 
specific  time.     It  is  only  a  piece  of  guess  work,  from  the 
general  language  of  his  affidavit,  as  to  whether  he  made  any 
Contract  to^eep  it  off.     The  evidence  is,  that  the  owner  of 
the  lots  asked  the  superintendent  and  inspector,  or  perhaps 
^ent  to  the  register,  and  asked  him  to  keep  it  off  the  assess- 
ment list,  and  it  was  kept  off. 

But  all  the  world  was  advised  that  there  was  a  charge  on 
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this  property^  and  they  had  no  information  that  that  chargge 
had  been  taken  off. 

That  charge,  whether  ascertained  by  assessinent  or  nc — >t, 
has  been  assigned  to  this  defendant,  and  the  plaintiff  con^ — ^e8 
here  asking  relief  against  the  defendant,  who  owns  a  chargBS^ 
on  this  property.     The  amount  was  not  ascertained  by  t^PTie 
assessment,  but  it  was  a  charge  nevertheless.     It  was  iiH^oi 
what  I  call  inchoate,  though  my  brethren  so  view  it  W 

was  a  charge  the  exact  amount  of  which  was  not  yet 


tained,  but,  nevertheless,  a  perfect  charge.  And  in  thisbr  Will 
he  asks  for  relief  against  a  man  who  has  an  ascertainabcu^le 
charge  upon  his  property,  without  offering  in  any  way  to 

settle  with  him. 

Now,  the  defendant  is  not  entitled  himself,  as  I  shoii^ci-ald 
say,  to  the  benefits  of  a  certificate  of  indebtedness  bearing  ng 
ten  per  cent.,  but  I  should  require  the  party  to  pay  the  d^iaie- 
fendant  the  charge  that  he  owns  on  the  plaintiff's  property  *"tyj 
with  six  per  cent,  interest,  before  I  would  give  him  any  im'  w- 
lief.  The  amount  can  be  ascertained,  and  it  is  fairly  asc^^'^r* 
tained  here.  It  is  the  balance  of  the  whole,  because  aft^i"  ter 
the  equity  of  the  other  fifteen  lots  is  ascertained,  we  knci::^'  ow 
exactly  what  it  is.  It  is  $2,045  of  original  liability.  I  ^  ^^ 
not  see  why  the  plaintiff  is  entitled,  when  we  have  got  tlc:»hi* 
whole  matter  here,  to  say  that  just  because  this  is  a  clou^^-^^^ 
and  because  he  can  demonstrate  that  the  legal  title  claimi^  ^^Wl 
by  the  defendant  ought  to  be  brushed  away,  that  he  wf 
have  that  done  first,  and  leave  this  very  defendant 
wards  to  take  steps  for  the  ascertainment  of  his  rights  wh 
we  know  now  what  they  are. 

These  are  the  grounds  upon  which  I  am  compelled  ' 
dissent  from  the  conclusion  of  my  colleagues.     If  the  plair 
tiff  will  pay  this  debt  he  will  be  entitled  to  relief,  becau 
1  think,  this  title  by  purchase  cannot  stand.     But  I  do  n» 
think  we  ought  to  help  a  man,  who  is  in  debt  more  or  le 
to  the  very  party  against  whom  he  is  asking  relief,  unle: 
he  offers  to  pay  what  is  justly  due. 


ill 
r- 
en 
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In  Ee  William  M.  Bryant. 

Criminal  Docket.    No.  14,824. 

f  Decided  February  16,  1885.  ^ 

I  Justices  Mac  Arthur,  Hagneb  and  James  sitting* 

1.  A  person  cannot  be  secluded  in  inviia  as  an  insane  person  until  by  due 
process  of  law  he  his  been  found  to  be  insane.  **  Due  process  of  law**  in 
this  case  means  the  finding  of  the  fact  of  insanity  by  a  jury  of  inquiry. 

f.  There  is  nothing  in  the  Revised  Statutes  of  the  United  Stivtes  regulating 
the  Government  Hospital  for  tlie  Insane  which  contemplates  compulsory 
seclusion  without  due  process  of  law.  The  statute  only  opens  the  doors 
of  that  institution  to  those  who  liave  been  judicially  found  to  be  insane. 
3.  The  act  of  Maryland  of  1785,  eliap.  27,  sec.  6,  is  in  force  in  this  District 
and  regulates  the  control  of  insane  t)ersons. 

STATEMENT  OF  THE  CASE. 

Wm.  M.  Bryant  sued  out  .a  writ  of  habeas  corpus, 
lu  .his  petition  he  alleged  that  he  was  a  resident  of 
the  District,  and  was  confined  in  the  Government  Hos- 
pital for  the  Insane,  being  there  unjustly  and  unlawfully 
restrained  of  his  liberty  by  Dr.  Wm.  W.  Godding,  the  su- 
perintendent of  said  hospital.  Wherefore  he  prayed  the 
writ  of  habeas  corpus  *Hhat  the  justice  of  his  confinement 
may  be  inquired  into." 

The  writ  having  issued,  Dr.  Godding,  the  respondent 
therein,  made  return  that  the  petitioner  was  detained  in  vir- 
tue of  a  certificate  of  two  physicians  and  the  request  of  his 
sister,  Mary  Bryant,  for  his  admission  in  accordance  with 
Bections  4854  of  the  Kevised  Statutes  of  the  United 
States.  That  at  the  time  of  his  admission,  in  October,  1877, 
he  was  suficring  from  insanity  with  homicidal  proclivities, 
"which  had  varied  in  intensity  since  that  period.  During 
his  confinement  he  had  had  lucid  intervals  which  sometimes 
continued  for  a  considerable  period,  during  which-  he  was 
employed  at  wages  in  the  hospital.  That  his  insanity  was 
liable  to  recur  at  any  time,  being  only  in  abeyance,  and 
depended  largely  upon  the  regularity  of  his  life  under  hos- 
pital care. 

A  traverse  of  the  return  was  filed  by  the  petitioner  in 
62 
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which  the  detention  by  virtue  of  the  physician's  certifica 
was  admitted,  but  the  legality  of  the  commitment  was  de 
nied.     The  traverse  further  stated  that  the  petitioner  wafc 
sane. 

The  physician's  certificate  and  request  for  admission  mad^  .Ele 
by  the  petitioner's  sister,  both  dated  October  18,  1877,  wer^-^  re 
as  follows: 


We,  the  undersigned,  practicing  physicians  of  the  Dia^  Sb- 
trict  of  Columbia,  do  certify  that  we  have  personally  ers^  :c, 
amiued  into  the  health  and  mental  condition  of  Wm.  ^Cj^OM. 
Bryant,  and  that  we  believe  him  to  be  insane  at  this  dat^  ::ie, 
and  a  fit  subject  for  treatment  in  the  Government  Hospitii    ■    i\ 
for  the  Insane. 

Grafton  Tyler,  M.  D. 

Wm.  G.  Palmer,  M.  D. 


To   the   Superintendent  of  the  Government  Hospital  for  tlS 
Insane : 

The  undersigned,  who  is  at  this  time  a  resident  of  Ale 
andria,  Virginia,  is  desirous  of  placing  in  the  Governme 
Hospital  for  the  Insane,  and  hereby  request  the  admissioi 
therein,  of  her  brother,  William  M.  Bryant,  who  has  beei 
insane,  with  lucid  intervals,  since  1861,  and  is  a  native  o 
Lancaster  county,  Va.,  and  is  a  brother  of  the  undersigned 
and  in  consideration  of  his  admission  to  the  institution  an 
remaining  in  it,  she  hereby  agrees  to  comply  with  the  regu 
lations  of  tlie  hospital  in  respect  to  the  payment  of  board 
and  in  all  other  respects. 

Mary  Bryant. 

The  following  is  section  4854  of  the  Eevised  Statutes,  by 
virtue  of  which  it  was  claimed  the  prisoner  was  admitted 
and  detained  in  the  asvlum: 

**Sec.  4851.  The  independent  or  pay  patients  may  be  re- 
ceived into  tlie  Hospital  for  the  Insane  on  the  certificate  of 
two  respectable  physicians  of  the  District,  stating  that  they 
have  personally  examined  the  patient,  and  believe  him  to 
be  insane  at  the  time  of  giving  the  certificate  and  a  fit  sub- 
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ject  for  treatment  in  the  institution  accompanied  by  a  writ- 
ten request  for  the  admission  from  the  nearest  relatives,  le- 
gal guardians  or  friend  of  the  patient,  where  he  may  remain 
until  restored  to  reason.  The  friends  of  the  patient  shall 
comply  with  the  regulations  of  the  hospital  in  respect  to 
payment  of  board  and  in  all  other  respects.  The  request 
for  admission  must  be  made  within  five  days  of  the  date  of 
the  certificate  of  insanity." 

Harris  &  Oliver  for  petitioner: 

On  the  hearing  at  chambers  before  the  Chief  Justice,  the 
oommitment  and  detention  were  declared  illegal,  and  the 
titioner  was  discharged  from  the  custody  of  the  respond- 
t.  An  api)eal  was  thereupon  taken  by  the  Attorney-Gen- 
al. 

1.  The  certificates  and  request  are  insufficient  to  deprive 
l>erson  of  his  liberty.  The  Constitution  of  the  United 
ates  provides,  that  "no  person  shall  be  *  *  *  de- 
'ived  of  his  life,  liberty  or  property  without  due  process  of 
w."  Const.  Amendment,  Article  V.  The  certificates  are 
ot  even  under  oath  of  tlie  physicians,  and  never  were  in- 
n  led  as  a  "due  process  of  law." 

2.  The  statutes  of  Maryland  in  force  on  February,  1801, 
^main  in  force  now  in  this  District,  unless  repealed  or  modi- 

ed  by  Congress  or  the  legislature  of  the  District.     Section 
2  K.  S.  D.  C.     The  act  of  Maryland  of  1785,  ch.  27,  sec.  6, 
provides  for  the  ascertainment  of  the  mental  condition  of 
n y  ]>erson  alleged  to  be  insane.     It  requires  a  petition  to 
^he  chancellor,  a  writ  de  lunatico  inquirendo,  and  the  verdict 
^>f  a  jury.     Thereupon  a  committee  or  trustee  is  appointed 
"to  take  the  custody  of  the  person  or  property  of  the  idiot  or 
lunatic,  and  the  chancellor  may  intrust  the  person  to  one 
committee  and  the  property  to  another.     Alexander's  Chan- 
cery Practice,  225,  226.     We  insist  that  the  acts  of  Con- 
gress did  not  repeal   the  statute  of  Maryland,  but  merely 
established  the  hospital,  prescribed  rules  for  its  government, 
and  for  the  admission  of  insane  persons  into  it.     It  fixed  no 
rules  for  adjudging  a  person  to  be  insane,  which  judgment 
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and  determination  must  precede  the  examination  (of  i\M-.t 
physicians)  for  the  admission  of  persons  already  ascertaine^A 
to  be  insane.     The  certificates  are  merely  to  show  that  t1 
person  is  insane  at  the  time  the  certificates  are  given;  ai 
are  intended  to  follow  some  previous  judgment  or  determini 
tion  of  the  mental  condition  of  the  person  admitted. 

3.  Due  process  of  law,  as  defined  by  the  courts  and  by  ttdP^hc 
law  writers,  does  not  mean,  the  certificate  of  two  physiciaoK'  -^ns 
and  the  request  of  a  sister.     It  means  laws  which  hear  befoH'  ^ore 
they  condemn,  and  render  judgment  only  aft^r  trial.     It  cslmt  ,^Bin- 
not  be  a  police  regulation,  independent  of  the  judiciary  anzx^  -*nd 
entirely  under  the  control  of  the  legislature.     This  would  ei«  ^3en- 
able  the  legislature  to  deprive  the  citizen  of  his  liberty ^^•'^ty, 
without  the  intervention  of  the  judiciary  or  any  other  d^-fc^  de- 
partment of  the  government.     4  Wheat,  519. 

Kent,  defining  it,  says:  "The  largerandbetter  definitio^::^  Jon 
of  "due  process  of  law,"  is  that  it  means  law  in  its  regulaa^-H*r 
course  of  administration  through  courts  of  justice." 

For  an  exhaustive  and  full  discussion  of  this  point  se^^*^^ 
Cooley's  Constitutional  Limitations,  351. 

4.  The  court  of  Maryland  (Chancellor  Bland)  sAjm^'^V^'' 
"Generally  and  technically  speaking,  those  only  are  coir:^  ^°" 
sidered  lunatics,  who  have  been  so  found  and  returnecfc^^^^j 
without  an  inquest  and  return  thereon,  no  one  can  be  ji^-^  ^" 
dicially  treated  as  a  lunatic,  and  be  debarred  of  his  liberty 
or  have  the  management  of  his  property  taken  from  hii 
The  power  to  divest  a  citizen  of  his  personal  freedoi 
and  of  his  property,  is  one  of  most  extraordinary  and  deli 
cate  nature ;  and  should,  therefore,  never  be  exercised  witl 
out  observing  every  precaution  required  by  the  law."  Re 
becca  Owiugs'  Case,  1  Bland  Ch.  Rep.,  290. 

William  A.  Maury  for  respondent: 

Whatever  may  have  been  the  meaning  of  the  expression 
"due  process  of  law,"  in  the  act  of  March  3,  1885,  (Se 

4844,  R.   S.)     Subsequent  legislation^  now  embodied  in  sees 

4845,  4847,  leaves  no  room  for  doubt  as  to  what  Congre 
intended  to  be  due  process  of  law  as  to  indigent  insane. 
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Nor  does  §  4854  leave  any  doubt  as  to  what  Congress  in- 
nded  to  be  the  procedure  by  which  independent  or  pay 
itients  were  to  be  thenceforth  admitted. 
The  power  of  chancery  to  issue  commissions  of  lunacy  is 
ke  the  power  as  to  infants.  It  is  never  exercised  save 
hen  the  lunatic  or  infant  has  property.  Such  a  thing  as 
»uming  control  of  the  person  of  a  lunatic  without  prop- 
'ty  is  unkhown,  for,  in  such  a  case,  who  would  maintain 
le  lunatic  or  pay  his  committee. 

Mr.  Justice  James,  after  briefly  stating  the  case,  delivered 
le  opinion  of  the  court. 

We  do  not  think  that  there  is  anything  in  the  language 
:'  the  statute  which  gives  any  power  of  compulsory  seclu- 
on  without  due  process  of  law.  It  opens  the  doors  of  this 
?ylum,  and  nothing  more.  It  simply  permits  its  use  for 
1  insane  person — a  pay  patient — and  means  no  more  than 

the  statute  had  prescribed  the  rate  of  boarding  for  such 
arsons. 

One  of  the  terms  for  admission  is  that  two  physicians 
all  certify  to  the  insanity  of  the  party.  But  that  does 
>t  do  away  with  the  necessity  of  a  proper  judicial  ascer- 
inment  of  the  fact  of  insanity.  The  provision  for  the 
lysician's  certificate  only  contemplates  the  fact  that  a  per- 
a  may  have  been  found  insane  by  a  jury  on  inquiry,  and 
t  may  have  become  sane  again,  and,  therefore,  the  certifi- 
te  is  to  show  that  the  insanity  has  not  ceased.  As  a  mat- 
r  of  interpretation,  the  statute  is  merely  permissive.  It 
ves  no  power  to  seclude  a  person  in  invita  who  has  not 
en  judicially  found  to  be  insane. 

In  our  opinion  this  whole  matter  is  regulated  by  the 
aryland  statute  of  1785;  chap.  27,  sec.  6,  which  contem- 
ates  that  the  person,  whose  afiairs  the  chancellor  is  to 
ive  control  of,  shall  be  found  to  be  insane  by  a  jury  of 
quiry.  There  must  be  a  regular  adjudication  of  the 
lestion  by  due  process  of  law,  without  which  even  the 
lancellor  cannot  act;  and  due  process  of  law  in  establish- 
ig  the  insanity  of  a  person  has  long  been  declared  to  be 
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by  inquiry  through  a  jury.  It  would  be  impossible,  ther—^- 
fore,  that  we  should  recognize  the  unsworn  statements  of 
two  physicians  to  be  due  process  of  law. 

This  commitment  has  no  resemblance  to  the  cases  of 


sons  in  the  army  or  navy  or  marine  corps,  or,  perhaps,  evi 
in  the  revenue  service.  There  the  parties  are  already  un< 
control.  A  soldier  can  be  made  to  go  into  the  hospital 
medical  treatment,  upon  the  judgment  of  kis  superL 
officers,  and  they  can  order  him  to  this  asylum  if  they  thii 
that  he  ought  to  go  there,  and  in  that  case  the  officer's  actii 
would  be  due  process  of  law. 

But  in  the  case  of  a  civilian,  the  order  of  an  executi-SE^  ive 
officer,  upon  the  mere  unsworn  certificate  of  physiciai^  -ns, 
cannot  be  called  due  process  of  law. 

This  deprivation  of  the  liberty  of  a  citizen  upon  the  grour  -^md 
of  lunacy  is  a  matter  of  very  grave  importance,  because  -«  it 
may  easily  happen  that  for  fraudulent  purposes,  perhn  ^"^aps 
with  a  view  to  deprive  a  person  owning  property  of  hi8CCii^'=on- 
trol  over  it,  a  perfectly  sane  man  might  be  sent  to  an  asyliii-^'  um 
by  his  relations,  upon  a  certificate  of  two  physicians,  and  ^be 
illegally  confined  there  for  years. 

We  hold,  therefore,  first,  that  these  sections  of  the  tiM-  Re* 
vised  Statutes  do  not  contemplate  compulsory  seclusi-i  ^lon 
in  this  institution  without  due  process  of  law.  They  oxmiiM^  -nly 
open  its  doors  to  those  who  have  been  properly  found  to  ^^^  be 
insane  persons.  If  they  meant  anything  else  they  woui-P'  ^uld 
be  unconstitutional. 

And,  secondly,  we  hold  that  the  whole  matter  of  the  cm^  -^z?are 
of  insane  persons  is  regulated  by  the  act  of  Maryland  -H  of 
1785,  which  includes  this  proceeding  of  an  inquiry  by  ju-«:^Jry. 

The  judgment  below  is  therefore  affirmed. 
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The  Baltimore  &  Ohio  Eailroad  Company 
Margaret  Hetzel  et  al. 

(  Decided  March  10,  1885. 

\  The  CuiEF  Justice  and  Justices  Wylie  and  James  sitting. 

&•  H,  recovered  $848.36  damages  of  a  railroad  company  for  obstructing  the 
highway,  and  the  General  Term,  afRrraing  the  court  below,  entered  judg- 
ment for  that 'amount,  March  4,  1876.  H.,  not  satisfied  with  the  amount 
of  the  judgment,  appealed  to  the  Supreme  Court  of  the  United  States, 
where  the  judgment  was  afiirraeil.  H.  filed  the  mandate  in  the  General 
Term,  June  2Gth,  and  the  court  tliat  day  entered  judgment  for  $843.36, 
with  interest  from  Miirch  4,  1876.  September  3d,  following,  the  defendant 
company  tiled  a  bill  in  equity  alleging  improper  representations  in  pro- 
curing the  judgment  on  the  mandate,  also  that  the  mandate  contiiined  no 
order  to  allow  interest,  and  praying  that  H.  be  required  to  accept  the 
principal  sum  only  in  satisfaction  of  the  judgment.  The  defendant  on 
Oiith  denied  improper  representations.  Upon  hearing  on  bill  and  answer  the 
court  l>eIow  dismissed  the  bill. 

Brl  ij  That  as  there  was  no  proof  that  the  entry  of  the  judgment  was  irreg- 
ular the  bill  wiws  properly  dismissed. 

2.  Baptist  Church  v.  Railroad  Company,  2  Mackey,  458,  commented  upon 
as  to  whether  judgments  in  tort  carry  interest  in  this  District. 

STATEMENT  OF  THE  CASE. 

Appeal  from  a  decree  in  Special  Term  dismissing  a  bill 
in  equity  and  dissolving  an  interlocutory  injunction.  The 
court  at  the  same  time  heard  argument  upon  a  motion  filed 
in  General  Term  September  8,  1884,  to  vacate  for  alleged 
irregularity  a  judgment  entered  at  a  previous  term,  the  mo- 
tion involving  a  consideration  of  the  same  subject  matter. 
The  facts  aro  brieflv  as  follows: 

In  1873,  the  defendant,  Mrs.  Margaret  Hetzel,  entered  suit 
at  law  against  the  comi)lainant  for  alleged  injury  to  her  prop- 
erty at  the  corner  of  D  and  North  Capitol  streets  by  reason 
of  the  unauthorized  occupation  of  the  two  streets  by  the  com- 
plainant. The  case  was  sent  to  a  referee,  who  awarded  dam- 
ages to  the  amount  of  §843.80.  Exceptions  were  taken  by 
both  sides.  The  exceptions  were  certified  to  the  General 
Term,  and  were  all  overruled  and  judgment  entered  for  the 
plaintifi*  for  the  amount  of  the  referee's  award.  This  was 
on  March  4,  1870. 


496  Bailroad  Gompakt  v.  Hbtzel. 


^ 


On  March  27, 1876,  the  plaintiff;  Mrs.  Hetael,  sued  out  ft 
writ  of  error,  and  took  the  case  to  the  Supreme  Court  of  t\i« 
United  States.     In  May,  1880,  the  judgment  was  there  aJ- 
firmed.     The  mandate  was  not  taken  out  by  the  plaintiff  Co^ 
more  than  four  years  afterwards,  and  was  filed  in  this  commt^ 
June  26, 1884. 

On  March  20,  1876,  an  attachment  was  laid  in  the  hara^^a 
of  the  company  by  a  judgment  creditor  of  Mrs.  Hetzel.  ■D^ 
the  22d  of  March,  1876,  another  attachment  was  laid,  &i^ — ^ 
December  16,  1879,  a  third  attachment,  by  a  third  credil 
The  amounts  sought  to  be  secured  by  these  attachmei 
largely  exceeded  the  amount  of  the  judgment  against 
company.  The  company  answered  the  interrogatories 
the  attachments,  setting  forth  the  facts  of  the  judgm^^^^^ 
against  it,  and  stating  that  that  was  its  only  indebtedness  -  ^ 
Mrs.  Hetzel.  These  attachments  remained  in  force  un  -^til 
June,  1884,  when  they  were  settled  at  the  time  the  mandiE^^*** 
was  filed. 

In  January,  1881,  the  company  instituted  a  suit  in  equS  -^^^J 
in  the  nature  of  a  bill  of  interpleader,  alleging  that  th  -^nej 
could  not  safely  pay  the  judgment  because  of  the  attacs::^^^^"' 
ments  in  which  suits  they  hail  been  garnished,  and  askiiK^   -•ng 
leave  to  pay  tlie  money  into  the  court.     A  demurrer  to  t  -^^  ^"^ 
bill  was  sustained  on   the  ground   that   the  complainant^  ^^^ 
therein  denied  their  liability  to  pay  interest  and  for  other  ^^^     ^^ 
fects.     No  further  proceedings  in  this  direction  were  had.  — ^• 

The  company  were  notified  by  letter,  June  26th,  that  tZ ^^  ^"^ 
mandate  had  been  filed  and  the  attachments  dissolved;  ar  ^^*a^^ 
they  were  requested  to  pay  Mrs.  Hetzel's  counsel  the  amou-^-^  ^^^^ 
of  the  judgment  with  interest  from  March  4,  1876.  They  i^  ^  ^^ 
plied,  July  5th,  that  the  letter  was  duly  received  and  that  t'  -^  ^^^ 
matter  would  be  reported  to  the  company  at  Baltimore,  ar  ^^^^^^ 
no  doubt  receive  prompt  attention. 

June  2Gth,  the  day  the  mandate  was  filed,  the  court  in  Ge^^  ^^^' 
eral  Term  entered  judgment  in  the  following  words: 

"The  plaintiff  having  prosecuted  a  writ  of  error  to  tf^^^"^ 
Supreme  Court  of  the  United  States  from  the  judgment  ^w 
this  court  of  March  4,  1876,  which  was  in  her  favor  9^^ 
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^43.36  damages,  and  |101  for  costs  of  suit,  and  the  said  Su- 
preme Court  of  the  United  States  having  affirmed  said  judg- 
ment with  costs,  and  adjudged  that  the  defendant  recover 
the  same  against  her  and  have  execution  therefor,  and  re- 
nanded  the  cause  to  this  court,  and  command  this  court  that 
^uch  execution  and  proceedings  be  had  in  the  cause  as  ac- 
sording  to  right  and  justice,  and  the  laws  of  the  United 
States  ought  to  be  had,  said  writ  of  error  notwithstanding, 
t  is  thereupon,  by  this  court,  considered,  that  the  plaintiff 
lave  execution  of  her  aforesaid  damages  against  the  defend- 
int,  with  interest  thereon  irom  March  4,  1876,  aforesaid, 
ess  the  cost  of  the  writ  of  error  aforesaid." 

The  mandate  said  nothing  about  interest. 

Upon  the  3d  of  September,  1884,  the  company  filed  a  bill, 
dleging  the  facts  as  to  the  attachments,  and  that  they  were 
garnished  in  those  suits;  that  the  mandate  was  filed  without 
lotice  to  them,  and  obtained  by  improi>er  representations  of 
ounsel ;  that  the  entry  of  interest  upon  the  judgment  was 
fi  violation  of  the  terms  of  the  mandate,  and  that  the  judg- 
ment was  entered  so  near  the  end  of  the  term  that  the  com- 
lainants  were  deprived  of  an  opportunity  to  have  it  cor- 
seted. The  bill  prayed  that  defendants  be  restrained  from 
i vying  execution,  and  that  the  complainants  be  allowed  to 
%y  the  principal  sum  and  costs  into  court,  and  the  defend- 
Qt8  be  required  upon  such  payment  to  enter  the  judgment 
itisfied. 

The  defendants,  upon  oath,  denied  improper  representa- 
ons,  and  otherwise  answered  the  bill.  On  the  coming  in 
'  the  answers,  September  11,  1884,  the  court  ordered  the 
rincipal  and  costs  to  be  paid  to  Mrs.  Hetzel,  or  her  attof- 
ey,  and  the  interest  to  be  paid  into  court,  and  continued 
le  restraining  order  until  final  hearing.  No  testimony  was 
ikcn  ;  and  at  the  hearing,  February  19,  1885,  upon  bill  and 
Qswer,  the  court  dissolved  the  injunction  and  dismissed  the 
ill,  with  costs  to  defendants.  From  this  decree  the  com- 
any  appealed. 

The  company  likewise  filed  a  motion  in  General  Term, 
eptember  8,  1884,  to  vacate  the  judgment  for  substantially 
63 
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the  same  reasons  as  set  forth  in  the  bill  in  equity.    TK^ 
plaintiff,  Mrs.  Hetzel,  having  levied  upon  the  property  <^^ 
the  company  immediately  after  the  dissolution  of  the  i.^' 
junction,  the  court  in  General  Term,  upon  motion  of  fclaft 
company,  advanced  the  cause  for  hearing. 

M.  F.  Morris  for  plaintiff: 

1.  A  judgment  upon  tort  does  not  bear  interest  at  co— ni" 
mon  law,  and  there  is  no  statute  law  in  this  District  givi  ^S 
interest  upon  such  a  judgment. 

By  section  829  of  the  Revised  Statutes  for  the  District 
Columbia,  judgments  in  actions  upon  contract  bear  inten 
and  the  amount  which  is  to  bear  interest  and  the  time 
which  interest  is  to  run,  are  remitted  to  the  verdict  of 
jury.     By  its  implication,  this  necessarily  excludes  from 
incident  of  interest  all  judgments  based  upon  actions 
torts. 

By  section  713  of  the  same  statutes,  it  is  provided  tk— 3** 
"  the  rate  of  interest  upon  judgments  and  decrees     *    * 
shall  continue  to  be  six  dollars  upon  one  hundred  doU^^^^^ 
for  one  year    *    *    *."     But  this  plainly  does  not  propcr^^^^^e 
to  make  any  new  law ;  it  provides  only  for  the  continuai]^==^^ 
of  such  interest  as  was  then  in  force.     And  this  is  the  m<r— ^^^ 
apparent,  inasmuch  as  the  object  of  the  statute  was  to  all<^  ^^^ 
interest,  by  special  agreement  of  parties,  at  any  higher  n^i^^*® 
up  to  ten  per  cent. 

2.  The  rules  of  the  Supreme  Court  do  not  apply  in  iW^-^"^^ 
case  ;  and  it  is  plain  that  the  statutes  of  Henry  VIII,  referr:^^  "^^ 
to  by  Mr.  Justice  Hagner  in  the  opinion  in  the  case  of  t:*'  *"* 
Fifth  Baptist  Church  vs.  The  Baltimore  &  Potomac  Railrot-^=::*>»^ 
Company,  2  Mackey,  458,  do  not  apply.  In  that  case  t^*'  ^"® 
defendant  appealed,  and  this  court  allowed  interest  duri:  -^^ '°? 
the  pendency  of  the  appeal,  upon  the  sole  ground  that  t*"  ^'^^ 
mandate  of  the  Supreme  Court  provided  in  express  terms  r  f^^ 
interest. 

3.  The  plaintiff  in  this  case,  by  her  appeal,  prevented  •    ^«^ 
defendant  from  paying  the  judgment,  and  thereby  necei^    "^ 
rily  waived  interest  upon  it. 
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4.  The  defendant  ought  not  to  be  charged  with  interest 
while  the  money  in  its  hands  was  ander  attachment. 

Boyd  V8,  Mattingly  (20  Howard,  132)  shows  the  only 
exception  to  the  rale,  that  where  the  garnishee  is  charged 
with  having  used  the  money,  and  to  have  realized  interest 
or  benefit  from  it,  the  party  seeking  to  charge  him  must 
show  the  use.     The  court  certainly  cannot  infer  such  use. 

5.  The  judgment  ought  not  to  bear  interest,  because  the 
mandate  of  the  Supreme  Court  does  not  authorize  interest. 

6.  The  complainant  had  not  the  opportunity  of  being 
heard  before  the  entry  of  the  judgment  upon  the  mandate, 
and  it  moved  as  soon  as  it  reasonably  could.  It  ought  not, 
therefore,  to  be  precluded  now  from  having  this  question  of 
interest  investigated. 

Frank  W.  Hackett  for  defendant: 

We  filed  the  mandate  June  26, 1884,  and  on  the  same  day 
sent  a  letter  to  counsel  for  railroad,  acquainting  them  with 
the  fact.  They  admit  that  they  duly  received  it.  The  court 
adjourned  finally  July  5th. 

Having  neglected  to  move  in  the  General  Term  during 
the  term  at  which  the  judgment  was  rendered,  and  there 
3eing  no  fraud  or  accident  shown,  equity  will  not  relieve. 
tns.  Co.  V8.  Hodgson,  7  Cr.,  322;  Embry  ve.  Palmer,  107  U. 
3.,  11. 

Nor  will  the  court  upon  motion  disturb  the  judgment  en- 
bered  last  term.  Nothing  in  the  mandate  forbade  this  court 
bo  enter  judgment  as  they  did.  The  allowance  of  interest 
was  considered  by  the  court.  It  was  in  no  sense  an  "irreg- 
alarity."  The  court  did  just  what  it  intended  to  do ;  and  to 
say  that  it  did  not  look  at  the  record  is  to  impute  neglect 
to  the  court.  The  question  is  not  open  whether  on  a  review 
of  the  case  this  court  would  enter  precisely  the  same  judg- 
ment. The  only  question  is,  was  that  judgment  what  the 
court  at  the  time  intended  it  should  be?  This  precludes 
a  discussion  of  what  the  law  is  upon  such  a  state  of  facts  as 
the  record  then  disclosed.  Whether  right  or  wrong,  the 
court  decided  it. 
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An  appellate  court  cannot  reverse  or  annul,  or  materially 
change  its  final  judgment  after  the  term  in  which  it  was 
rendered.  Ex  parte  Sibbald  vs.  U.  S.,  12  Peters,  488 ;  Bridge 
Co.  V8,  Stewart,  3  How.,  424. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

We  think  that  this  application  comes  too  late.  The  man- 
date of  the  Supreme  Court  of  the  United  States  came  down 
June  26th,  1884,  commanding  us  that  such  proceedings  be 
had  in  the  cause,  as,  according  to  right  and  justice  and  the 
laws  of  the  United  States,  ought  to  be  had.  We,  thereupon, 
entered  judgment  on  that  day,  with  interest  from  March  4th, 
1876,  and  on  the  5th  of  July  following  we  adjourned  sint  die. 

We  added  interest,  it  seems,  to  the  judgment.  That  ordi- 
narily we  have  power  to  give  interest  is  manifest,  indeed,  it 
is  not  seriously  denied ;  but  whether  this  particular  judgment 
was,  under  the  circumstances,  entitled  to  have  interest  added 
is  a  matter  of  debate.     We  determined  that  it  was. 

Can  that  determination  be  shaken  by  a  bill  in  chancery? 
Clearly  not,  if  the  judgment  was  regularly  entered,  and  the 
error  alleged  is  an  error  of  law.  The  remedy  for  that  has 
expired  with  the  term.  Was  this  a  clerical  error?  Noevi- 
idence  has  been  brought  forward  to  convince  us  that  it  was 
irregularly  entered.  We  have  only  the  counsel's  logic  that, 
from  the  nature  of  things,  we  could  not  have  deliberated 
upon  the  question  of  interest.  But  it  will  not  do  to  say 
that  counsel  savs  that  the  court  did  not  deliberate — did  not 
consider  the  question  of  interest;  but  the  record  says  we  did. 

It  has  been  argued  that  the  defendant  company  ought  not 
to  pay  interest  on  tliis  judgment  because  it  had  been  gar- 
nished in  several  suits,  and  that  at  the  time  of  rendering 
our  judgment  in  obedience  to  the  mandate,  we  could  not 
have  known  of  the  fact  of  these  garnishments,  as  there  was 
nothing  in  the  record  before  us  to  show  it.  Bond  vs,  Mat- 
tingly,  20  How.,  132,  has  been  cited  to  show  that  a  garnishee 
is  not  chargeable  with  interest.  But  even  if  all  this  be  true 
the  company  in  this  case  had   a  full  opportunity  to  hare 
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brought  the  fact  of  the  garnishments  to  our  attention  dur- 
ing the  term  in  which  this  judgment  was  rendered.  It  is 
shown  that  Mrs.  HetzeVs  counsel,  on  the  day  of  filing  the 
mandate,  wrote  a  letter  to  the  company's  counsel  informing 
them  of  the  fact;  and  they  admit  that  they  received  it. 
They  had  several  days  during  the  term  to  file  their  motion 
to  vacate  the  judgment,  and,  therefore,  there  is  no  ground  to 
allege  surprise. 

Much  stress  has  been  laid  upon  the  appeal  which  was 
taken  to  the  Supreme  Court.  Mrs.  Hetzel  got  judgment  for 
|843.  She  was  not  satisfied  and  appealed.  It  is  claimed 
that  she  thereby  caused  the  delay  in  the  Supreme  Court,  and 
the  company  ought  not  to  pay  interest  during  that  time. 
Kut  this  is  not  a  correct  view  of  the  character  of  the  office 
of  that  appeal.  It  was  not  that  she  complained  of  a  denial 
of  justice  in  recovering  $843 ;  but  she  complained  that  she 
fcad  not  got  enough.  She  went  to  that  court  to  get  more. 
fier  appeal  was  not  a  remittitur  to  the  railroad  company 
of  the  amount  she  had  recovered  here,  but  a  reaching  after 
liigher  compensation  through  the  agency  of  that  court. 

We  do  not  have  to  decide  in  this  hearing  whether  ajudg- 
xnent  in  tort  carries  interest  in  this  District.     Ordinarily  a 
judgment  in  tort  does  not  carry  interest;  still  there  are   in- 
dications in  our  statutes  that  it  does.     We  had  that  subject 
under  consideration  in  Baptist  Church  vs.  Baltimore  &  Po- 
tomac Eailroad  Company  ('2  Mackey,  458),  and  though  it 
was  not  necessary  to  decide  it,  and  we  made  no  decision,  yet 
we  were  all  of  opinion  that  such  ought  to  be  the  law.     It 
certainly  is  justice  in  the  present  case  that  interest  should 
follow.     That  question  came  up  when  we  entered  a  judg- 
ment on  the  mandate.     There  was  nothing  irregular  about 
the  entry  of  judgment,  and  it  is  now  too  late  to  reverse  or 
alter  it.     Our  arm  is  not  long  enough  to  reach  it. 

The  bill  is  therefojisjdismissed,  and  the  motion  to  vacate 
overruled. 


\ 
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Tallmadge  E.  Brown  vs.  District  of  Columeia. 

Equitt.    No.  7829. 

f  Decided  Jane  2,  1884. 

\  Tne  Chief  Justice  and  Justices  Hagneb  and  James  sitting. 


1.  The  purchase  of  a  product  does  not  constitute  the  purchaser  an  infrii 
of  the  patent  for  the  machine  or  process  by  which  it  is  produced. 

2.  The  advantages  claimed  under  patent  No.  94,082,  issued  August 
1869,  for  the  paving  block  therein  described  are  purely  fanciful,  and 
block  has  no  patentable  novelty. 

8.  Patent  No.  101,590,  also  for  paving  block,  is  likewise  void  under  eitM-rsef 
of  the  two  constructions  which  the  claim  is  susceptible  of.    Construed^     ay 
a  claim  for  a  new  arrangement  of  paving  blocks  of  a  known  shape  with«=:»nt 
reference  to  their  material,  it  was  anticipated  by  the  English  pat^^Q^ 
granted  Lindsay  in  June,  1825.    Construed  as  a  claim  for  the  applicat^i^o 
of  a  known  arrangement  to  a  new  material,  it  would  not  be  a  patenti^lDi^ 
novelty. 

STATEMENT  07  THE  <  ASE. 

This  case  having  been  heard  below  was  appealed  to  the 
General  Term  where,  upon  a  full  hearing,  Mr.  Chief  Justice 
Cartter,  after  commenting  on  the  facts,  announced  that  the 
court  had  concluded  to  affirm  the  decree  for  the  reasooa 
stated  in  the  opinion  delivered  by  Mr.  Justice  Cox  in  the 
court  below,  whiich  opinion  was  as  follows : 

Mr.  Justice  Cox : 

The  complainant  claims  for  the  infringement  of  three 
several  patents  held  under  various  assignments. 

The  District  of  Columbia  is  charged  with  having  caused 
to  be  laid  down  for  public  use,  and  without  license  from  the 
owfaers  of  the  patents,  several  patented  pavements,  and 
using  patented  wooden  blocks,  and  using  a  patented  method 
of  producing  them. 

Patent  No.  i?4,063,  issued  to  Ballad,  and  afterwards  par- 
tially assigned  to  complainant,  was  for  a  method  of  cutting 
blocks  for  a  wooden  pavement  so  as  to  form  by  two  cuts,  or 
one  cut  and  one  splitting,  two  finished  blocks  with  top  and 
bottom  level  or  in  parallel,  and  the  sides  beveled,  one  side 
being  inclined  with  the  fibre,  and  without  waste  of  material 

There  is  no  evidence  in  the  cause  that  the  authorities  of 
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the  District  of  Columbia,  or  their  agents,  had  anything  to 
io  with  the  production  of  blocks  to  be  used  on  the  streets  of 
the  kind  described,  or  of  any  other  kind.  These  blocks 
W'ere  furnished  under  contracts,  and  if  any  one  is  guilty  of 
nfringing  this  patent,  it  was  the  contractor,  and  not  the 
district  The  purchase  of  a  product  does  not  constitute  the 
mrchaser  an  infringer  of  the  patent  for  the  machine  or 
process  by  which  it  is  produced. 

Another  patent  alleged  to  be  infringed  is  No.  94,062, 
ssued  to  Ballard  August  24,  1869. 

This  is  for  two  things,  viz.: 

1.  The  block  itself  before  described  as  an  article  o^  manu- 
acture,  t.  e.,  a  wedge-shaped  block  having  the  grain  r  ni  ing 
parallel  to  one  and  oblique  to  the  other  of  their  bevekd 
ides ;  and — 

2.  A  wooden  pavement  constructed  of  these  blocks. 
That  wedge-shaped  blocks  of  wood  for  pavements  were 

lot  new  when  this  patent  was  applied  for,  it  is  substantially 
kdmitted  in  the  application.  And,  indeed,  they  are  described 
)oth  in  Cowing's  previous  application  of  1865,  with  one 
reveled  side,  and  in  Miller  &  Mason's  patent  of  1868,  with 
)oth  sides  beveled. 

The  advantages  claimed  for  the  block  having  the  grain 
)arallel  with  one  beveled  side,  upon  which  the  whole  claim 
io  novelty  rests,  are,  in  my  judgment,  purely  fanciful,  and 
:his  block  has  no  patentable  novelty.  If  so,  neither  is  there 
my  patentable  novelty  in  a  street  laid  with  this  kind  of 
block,  and  having  that  only  as  its  merit  I  found  my  judg- 
cnent,  as  to  this,  both  on  the  testimony  and  ocular  inspection. 

I  do  not  think,  therefore,  that  any  case  is  made  out  of  an 
ictionable  infringement  as  to  patents  Nos.  94,062  and  94,063. 

The  more  difficult  question  relates  to  patent  No.  101,590, 
:)riginally  applied  for  by  Turner  Cowing  in  1865,  but  after-  • 
Brards  issued  to  the  complainant,  his  assignee,  in  1870. 

The  defendant  insists  that  this  patent  also  is  void  for 
^ant  of  novelty,  and  in  its  answer  gives  notice  of  several 
)rior  patents,  English  and  American,  which  are  supposed 
o  anticipate  the  alleged  invention. 
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A  memorandum  of  these,  in  the  order  of  their  dates,  is  h3 
follows : 

Chambers*  Patent  {English)^  1824. — Natwre  of  the  Invention. 

"Consists  in  an  arrangement  of  conical-formed  stones,  &c., 
placed  on  their  natural  bases,  cemented  together  at  their 
lower  extremities,  and  having  their  remaining  interstices 
filled  with  loose  materials  insoluble  in  water.'' 

He  proposes,  however,  for  all  ordinary  pavements,  to  make 
use  of  stones  broken  and  hewn  in  the  manner  in  which  they 
are  usually  prepared  for  paving,  but  taking  care,  in  their 
application  to  the  said  improved  pavement  or  carriageway, 
always  to  lay  their  natural  bases  or  largest  end  downwards^ 
which  is  the  exact  reverse  of  the  mode  adopted  by  pavers. 

Lindsay  Patent  (English),  June,  1825. 

Describes  his  street  as — 

"  Paved  with  the  common  or  usual-sized  paving  stones, 
but  the  method  of  arranging  them  is  as  follows:  Instead  of 
laying  them  with  the  broadest  ends  upwards,  I  lay  them 
with  their  broadest  ends  downwards,  and  as  each  stone  is 
made  of  a  wedge  form,  this  leaves  a  considerable  space  open 
between  the  stones ;  these  I  close  with  smaller  stones  of  a 
wedge  form,  which,  being  carefully  placed  and  well  rammed 
down,  after  a  sufficient  quantity  of  fine  gravel  or  grout  has 
been  worked  between  them,  will  make  a  pavement  nearly 
as  substantial  as  a  solid  sheet  of  granite." 

Nicholson  Patent,  1854  ;  Reissue,  1867. 

"Board  or  other  foundation  made  water-proof ;  square 
blocks  in  transverse  rows,  with  spacing  strips  between  to 
make  a  groove,  the  groove  to  be  filled  with  broken  stone, 
gravel  and  tar,  or  other  like  materials." 

Cowing  s  Patent  No.  101,590. — Application  in  1866,  wwerftJi 

1869. 

First  application — 

"  The  nature  of  my  invention  consists  in  providing  and 
arranging  blocks  of  a  peculiar  shape  in  manner  to  form 
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^edge-shaped  crevices  for  the  reception  of  earth  or  gravel, 
nd  wherein  such  earth  and  gravel  will  he  retained  to  act  as 

key  to  hind  and  confine  the  blocks  in  their  place." 

The  amended  claim  in  1869  is  for  "  a  wood  pavement 
imposed  of  blocks,  each  side  having  a  single  plane  surface, 
nd  one  or  more  of  the  sides  being  inclined,  and  the  blocks 
eing  so  laid  on  their  larger  end  as  to  form  wedge-shaped 
rooves  or  spaces  to  receive  concrete  or  other  suitable  filling." 

It  will  thus  be  seen  that  Cowing  does  not  claim  the  use  of 
'ood  as  new  in  the  construction  of  pavements ;  nor  does  he 
ver  claim  the  use  of  wedge-shaped  blocks  as  new,  for  he 
cpressly  disclaims  a  pavement  composed  of  wedge-shaped 
ooden  blocks  when  they  are  laid  alternately  on  the  larger 
id  smaller  end.  But  what  he  claims  is,  substantially,  the 
dlocation  or  arrangement  of  the  blocks,  so  as  to  leave 
edge-shaped  grooves  or  spaces  between  them  to  receive 
»ncrete  or  other  suitable  filling  to  act  as  a  key  to  bind  the 
locks  together. 

This  claim  may  be  susceptible  of  two  constructions : 

1.  It  may  be  construed  to  be  a  claim  for  a  new  arrange- 
lent  of  paving  blocks  of  a  known  shape,  without  reference 
>  their  material ;  or, 

2,  It  may  be  a  claim  for  the  application  of  a  known 
rrangement  to  a  new  material,  i.  e.,  wood  instead  of  stone. 

If  the  first,  it  seems  to  me  that  it  was  anticipated  by  the 
itent  of  Lindsay  of  the  year  1825. 

He  proposes  to  use  wedge-shaped  stone  blocks,  with  the 
Tge  end  downwards,  and  fill  in  the  wedge-shaped  crevices 
ith  small  wedges  of  stone,  gravel  and  grout,  thus  accom- 
[ishing  precisely  the  same  end  proposed  by  Cowing. 

It  seems  to  me  that  this  is  the  proper  construction  of 
owing's  claim.  He  lays  no  stress  upon  the  use  of  wood, 
[e  says  nothing  about  the  filling  being  forced  by  ramming 
ito  the  fibre  of  the  wood,  as  does  the  witness  for  complain- 
at.  But  finding  the  material  actually  in  use  or  coming  in 
86,  but  without  special  reference  to  that,  he  proceeds  ta 
ivent,  as  he  supposes,  a  novel  mode  of  using  it,  so  as  to 
ave  a  compact  and  durable  street  surface. 
64 
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But  if  the  second  construction  be  the  proper  one,  I  shoi 
say  that  the  substitution  of  a  new  material  in  a  knowr 
device  or  arrangement  or  mode  of  construction  of  a  8trt(!L-^et 
would  not,  according  to  the  decisions  of  the  Supreme  Cour^  -3ti, 
be  a  patentable  novelty. 

On  these  grounds,  I  feel  constrained  to  hold  that  Cowing'*^  "^S* 
patent  cannot  be  sustained,  and  consequently  the  bill  of  coi 
-plaint  must  be  dismissed. 


^i— 


Thomas  Sunderland  and  0.  J.  Hillteb 
Hallet  Kilbourn,  James  M.  Latta  and  J.  F.  Olmstbad.       ^«. 

EqurrT.    No.  7,764. 

r  Decided  Jxdj  5,  1884. 

\  The  Chief  Justice  4nd  Jostioes  Wtus  and  James  sittinMi^un^. 

1.  One  cannot  be  agent  for  the  purchaser  and  agent  for  the  seller  at  tT^^^  the 
same  time.  The  duties  are  incompatible  and  a  contract  for  such  emploc=B»'-Bof> 
ment  is  utterly  void. 

8.  A  contract  may  be  illegal  and  void  in  part  as  against  public  poUoy 
yet  good  as  to  the  residue. 

3.  K.  &  L.,  a  firm  of  real  estate  agents,  were  employed  by  S.  and  H.  to 
purchases  of  real  estate.     Under  the  contract,  if  tlie  property  was  acoe] 
at  the  price  submitted,  K.  &  L.  were  to  be  paid  a  commission  on  the 
chase  price.     At  the  time  of,  and  some  time  before,  entering  into  the 
tract,  K.  &  L.  held  the  refusal  of  a  piece  of   property  at  $40,000. 
the  contract  was  entered  into  K.  &  L.  took  the  money  deposited  wiJ 
them  by  8.  and  H.  and  purchased  it  for  themselves,  and  then, 
making  known  to  S.  and  H.  that  they  were  really  the  owners  of 
property,  submitted  it  to  them  at  $65,000.    The  latter  accepted  it  at 
price,  and  the  conveyance  was  accordingly  made.    S.  and  H.  subsequent^ 
discovered  the  real  ^ts,  and  claimed  the  benefit  of  the  purchase 
$40,000.     But  it  was  held  that  K.  &  L.  were  under  no  obligations  to  gi"^ 
S.  and  H.  the  benefit  of  a  contract  of  refusal  entered  into  before 
contract  with  them.     That  the  remedy  of  the  latter  was  to  repudiate 
contract  if  imposition  had  been  practiced  by  a  concealment  of  facts ;  ^ 
they  could  not  retain  the  property  and  recover  the  $25,000  in  additio^::^-^^'V 

4.  And  where  in  another  transaction  under  the  contract  a  return  of  part  of  im^'     '    , 
purchase  money  was  claimed  on  the  ground  that  K.  &  L.  had  defraud*. 
the  vendors  of  it,  it  was  held  that  even  if  the  vendors  had  been 
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M  alleged,  this  fact  did  not  entitle  S.  and  H.  to  reoeive  the  benefit  of  it. 
O.  But  where  K.  &  L.,  acting  under  the  contract,  purchased  a  piece  of  prop- 
erty at  40  cents  a  foot  and  turned  it  over  to  S.  and  H.  at  50  cents,  ak 
which  price  the  letter  agreed  to  take  it,  it  was  held  that  K.  &  L.  were  ac- 
countable to  them  for  the  difference. 

€.  Facts  considered  which  entitle  agents  to  compensation  for  the  care  and 
management  of  property  in  their  charge,  and  the  measure  thereof  fixed  by 
the  court  in  view  of  the  circumstances  of  the  case. 

7.  Gases  of  fraud,  trust  and  account,  are  vrithln  the  jurisdiction  of  courts  of 
equity.  Section  728  of  the  Revised  Statutes,  which  declares  that  the  courts 
of  the  United  States  shall  not  exercise  jurisdiction  where  a  remedy  exista 
at  law,  only  emphasises  a  doctrine  which  existed  before  the  passage  of  tha 
statute. 

Bill  In  Equitt  for  an  account. 

The  Case  is  stated  in  the  opinion. 

J.  H.  Bai£ton  and  John  Selden  for  complainants. 

Enoch  Totien  and  Shellabaroeb  &  Wilson  for  des- 
cendants: 

First.  In  this  case  there  is  a  plain,  adequate  and  complete 
I'emedy  at  law.  "  Suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States  in  any  case  where 
li  plain,  adequate  and  complete  remedy  may  be  had  at  law.'^ 
ft.  a,  sec.  723. 

There  is  not  one  of  the  items  of  the  claim  in  this  bill 
Which  involves  a  question  of  trust,  an  unadjusted  account, 
Hor  the  necessity  of  a  discovery.  The  entire  controversy 
Oonld  be  much  more  readily  settled  in  an  action  at  law  than 
ikn  equity  proceeding.  Heine  vs.  The  Levee  Com'rs,  1 
'Wood,  246;  Fowle  vs.  Lawrason,  5  Pet.,  503;  Sadler  vs» 
^binson,  2  Stew.,  520;  Ins.  Co.  vs.  Stanchfield,  1  Dill,  425; 
Ittnss  V8.  Wilson,  22  Me.,  207 ;  Crocker  vs.  Rogers,  58  Me,, 
339;  Law  vs.  Thorndyke,  20  Pick.,  317;  Youngblood  vs. 
Youngblood,  54  Ala.,  486;  Russell  t;^.  Little,  28  Ala.,  160; 
"Woodman  vs.  Freeman,  25  Me.,  531;  Bridge  Co.  vs.  Van 
Xtten,  36  Mich.,  210;  Murphy  vs.  Barron,  1  H.  &  G.,  258; 
Ciasey  vs.  Oentiss,  3  How.,  255 ;  Ins.  Co.  vs.  Hill,  60  Me.,  183; 
iSuter  i;^.  Matthews,  115  Mass.,  253 ;  Grand  Chute  vs.  Wenin»- 
^er,  16  Wall.,  374;  Moore  vs.  Middlebaum,  8  Mich.,  433; 
.Adair  vs.  Wariherta,  7  G.  &  J.,  114;  Ashley  vs.  Denton,  1 
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Lit.,  8f> ;  Scott  vs.  R.  R.  Co.,  34  N.  J.  Eq.,  354;  Wright 
Butler,  6  Wend.,  284;  Cope  vs.  Wheeler,  41  N.  J.,  303. 

Second.  The  complainants  say  that  they  made  a  bargai 
by  which  the  defendants  agreed  to  act  as  their  agents 
brokers,  to  purchase  for  the  complainants  real  estate,  ati. 
with  the  fraudulent  proviaion  that  if  they  could  notsucce^ 
in  deluding  their  customers  and  other  sellers  into  the 
Jief  that  they,  the  defendants,  were  their  agents,  then  L 
that  event,  these  complainants  would  pay  the  defendan 
for  their  services   rendered  in  that  behalf.     But  if  the 
sellers  could  be  cheated  into  paying  commissions  then  tlm« 
complainants  were  to  pay  nothing.     Such  a  contract  is  not 
only  a  gross  violation  of  every  rule  of  morality,  but  also  of 
the  plain  rules  of  law,  as  they  have  been  declared  in  judicia-1 
decisions  from  tiipe  immemorial. 

The  defendants,  in  their  several  answers  and  in  their  tes- 
timony, positively  and  absolutely  deny  that  any  such  agree- 
ment was  ever  made  or  thought  of  by  any  one  ©f  them. 
But  even  if  such  contract  was  made  it  is  void,  because  it  is 
inconsistent  with  public  policy.  A  double  agency  of  a  real 
estate  agent  or  broker  involves  inconsistent  duties,  and  it  is 
clear,  upon  both  principle  and  authority,  that  in  case  of 
such  double  employment,  the  contract  is  void.  It  has  been 
doubted  whether  such  double  agency,  made  even  with  the 
consent  of  both  buyer  and  seller,  can  be  upheld  on  the 
ground  of  public  policy.  See  Myer  vs.  Hanchett,  43  Wis., 
246;  Raisin  vs.  Clark,  41  Md.,  158.  That  such  double 
agencies  are  void  when  the  employment  is  concealed  from  one 
of  the  principals,  there  can  be  no  doubt.  Story  on  Agency, 
sees.  9,  11,  195,  210,  241;  Ringo  vs.  Binns,  10  Pet,  269. 
Am.  Law  Reg.,  61  (January,  1876);  Rupp  vs.  Sampson,  16 
Gray,  398 ;  Stewart  vs.  Mather,  32  Wis.,  355 ;  Meyer  vs. 
Hanchett,  39  Wis.,  419 ;  Farensworth  m.  Hemmer,  1  Allen, 
494;  Walker  i;«.  Osgood,  98  Mass.,  348;  Ballman  t?*.  Loomis, 
41  Conn.,  581;  Ernhart  vs.  Searle,  71  Pa.  St.,  266;  Lloyd 
vs.  Colston,  5  Bush.,  587 ;  Shirlaw  vs.  Monitor  Iron  Works, 
41  Wis.,  162;  1  Lead.  Cases  in  Equity,  250,  and  authoritiw 
there  cited ;  Marye  vs.  Strouse,  6  Sawyer,  204 ;  Michaud  vs* 
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rod,  4  How.,  503;  Connelly  vs.  Bond,  34  Barb.,  2T6;  4 
ent  Com.,  7  ed.,  476 ;  Bell  vs,  McConnell,  37  Ohio  St.,  395. 
Third.  The  complainants  are  too  late  in  making  their 
mplaints,  and  this  is  true  of  both  branches  of  the  case. 
The  last  purchase  of  real  estate  was  made  June  19,  1872. 
e  bill  was  filed  June  9,  1881,  nearly  nine  years  after  the 
3  complained  of.     To  avoid  the  defence  of  a  stale  claim, 

complainants  say  they  did  not  discover  the  alleged  fraud 
iil  recently,  when  they  examined  the  deeds.  These  deeds 
■^c  recorded  October,  1872.  They  are  bound  by  the 
>wledge  which  the  records  of  these  deeds  disclosed.  See 
fc.nt  V8.  Coal  Co.,  93  U.  S.,  326 ;  Board  of  Comm'rs  vs,  R. 
CJo.,  18  Fed.  R.,  209 ;  S.  C,  4th  McCreary ;  Sullivan  vs. 
Zetland,  94  U.  8.,  806. 

Che  firm  was  dissolved  December  31,  1876,  and  mutual 
t::lement  had  been  made  amongst  the  members,  money 
^  over,  property  transferred^  and,  in  fact,  in  many  re- 
■^ts,  the  positions  of  all  the  defendants  has  been  changed 
such  a  degree  as  to  render  the  defence  of  laches  a  most 
^t  and  equitable  one. 

Pourth.  Between  merchants  at  home,  an  account  which 
s  been  presented,  and  no  objection  made  thereto  after  the 
pse  of  several  posts,  is  treated,  under  ordinary  circum- 
ances,  as  being  by  acquiescence  a  stated  account.  1  Story's 
q.,  620-526;  Wiggins  vs.  Burkham,  10  Wall.,  129.;  Chap- 
(delaine  vs.  Decheneaux,  4  Cr.,  306 ;  Freeland  vs.  Heron, 
Cr.,  147 ;  Lockwood  vs.  Thome,  11  N.  Y.,  170;  Baker  vs^ 
iddle,  1  Bald.,  418 ;  Hopkirk  vs.  Page,  2  Marsh.,  29 ;  White 
.  Macon,  3  Cr.  C.  C,  250.  And  the  account  need  not  be 
yned  by  the  parties ;  it  is  enough  that  it  shows  a  balance, 

that  there  is  none.  Baker  vs.  Biddle,  1  Bald.,  418 ;  Bain- 
•idge  w.  Wilcocks,  1  Bald.,  539.  ^ 

The  rule  that  delay  in  objecting  to  an  account  stated  will 
}  deemed  an  acquiescence,  applies  to  corporations.  Brad- 
y  vs.  Richardson,  2  Blatch.,  354. 

"  Where  a  broker's  pass  book  is  made  up  of  debits  and 
edits,  and  a  customer  has  had  a  fair  opportunity  to  see  how 
LS  account  stands,  the  balances  struck  will  be  regarded  as 
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accounts  stated ;  and  after  an  apparent  acquiescence,  the 
customer  will  not  be  heard  to  plead  ignorance  of  the  facts." 
Marye  vs,  Strouse,  6  Saw.,  209. 

If  a  merchant  neglects,  after  a  reasonable  time,  to  object 
to  an  account  rendered  by  his  factor,  showing  sales  at  a  price 
below  that  at  which  the  factor  was  authorized  to  sell,  he  is 
deemed  to  acquiesce  in  it ;  and  it  is  treated  as  a  stated  ac- 
count.    Richmond  Manfg.  Co.  vs.  Starks,  4  Mason,  291 

Fifth.  After  this  ^'account  stated"  had  been  prepared, 
and,  on  the  26th  of  November,  1877,  forwarded  to  the  com- 
plainants, and  by  them  retained,  without  objection,  for 
nearly  a  year,  they,  on  the  10th  day  of  September,  1878, 
received  the  balance  shown  to  be  due  them  by  that  "ac* 
count  stated,"  to  wit,  $2,715.58,  in  full  discharge  and  release 
of  the  defendants,  Kilbourn  and  Olmstead.  This  concludes 
them.  See  Vedderm  Vedder,  1  Denis,  260  ;  U.  S.  w.  Childs, 
12  Wall.,  242. 

Sixth.  Stewart  was  a  partner  during  all  the  time  the  pur- 
chases complained  of  were  progressing,  and  he  is  interested 
in  proportion  to  his  share  in  the  speculation.  His  sale  o* 
the  property  did  not  carry  with  it  the  claim  based  on  th« 
misconduct  of  the  defendant,  if  any  there  was ;  such  a  claii0 
cannot  be  assigned. 

The  objection  of  want  of  parties  is  taken  in  the  pleadingft' 
The  absence  of  a  necessary  party  is  fatal,  and  the  bill  must 
be  dismissed.  See  Alexander  vs.  Homer,  1  McCreary,  634; 
Milroy  vs,  Storkwell,  1  Carter,  35  ;  Eobertson  vs.  Carson,  19 
Wall,  95. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court 

This  is  a  controversy  which  grew  out  of  the  employment 
of  the  firm  of  Kilbourn  &  Latta  by  Messrs.  Sunderland  and 
Hillyer  and  William  M.  Stewart,  in  the  year  1872,  for  the 
purpose  of  buying  property  in  the  northwestern  section  of 
the  city  on  speculation.  The  operations  of  Kilbourn  & 
Latta  under  this  agreement  were  pretty  extensive.  The 
principals,  Sunderland,  Hillyer  and  Stewart,  were  here  in 
Washington  in  the  months  of  May  and  June,  perhaps  later^ 
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in  1872.  Within  a  period  of  five  or  six  weeks  these  gentle- 
men, through  their  agents,  Kilbourn  &  Latta,  purchased 
property  in  that  section  of  the  city  amounting  to  about 
$600,000.  Mr.  Sunderland's  interest  in  these  purchases  was 
one-half.  Mr.  Hillyer  was  to  have  one-quarter  and  Mr. 
Stewart  was  to  have  one-quarter  interest  Soon  afterwards, 
and  in  the  same  year,  Mr.  Stewart  sold  out  his  interests  to 
Mr.  Sunderland,  so  that  a  much  larger  interest  in  all  these 
purchases  was  then  vested  in  Sunderland.  Besides  that^ 
Sunderland  made  some  purchases  for  himself,  in  the  same 
vay,  amounting  to  about  $150,000. 

The  bill  in  this  case  charges,  first,  that  the  agents  were 
guilty  of  fraud  in  purchasing  or  securing  bargains  at  one 
>rice  and  reporting  to  their  principals  at  another  price,  and 
aking  the  difference.  Secondly,  they  claim  that  the  de* 
endants,  their  agents,  charged  their  principals  with  a  large 
.mount  of  commissions  for  the  care  and  management  of  the 
>roperty  purchased,  which  commissions  they  aver  were  not 
earned. 

Although  the  period  covered  by  these  transactions  was  a 
>rief  one,  yet  large  purchases  were  made,  the  number 
vas,  I  think,  about  31  or  32  in  all.  The  only  subject  about 
^hich  there  has  been  any  controversy  between  the  parties 
18  in  regard  to  four  of  these  purchases,  two  squares  and  some 
lots.  As  to  all  the  others  there  has  been  no  controversy  at 
^11,  except  as  to  the  charge  for  commissions  and  manage- 
ment. 

Now,  as  to  these  four  purchases  the  bill  charges  that  these 
agents  purchased  squafe  115  for  $40,000,  and  charged  the 
principals  $65,000,  making  a  profit  of  $25,000.  They  also 
charge  that  on  square  155  there  was  a  profit  made  in  the 
same  way  of  $5,319.55.  On  lot  17,  in  square  158,  they 
charge  that  a  profit  was  made  in  the  same  way  of  $3,316 ;  and 
on  three  other  lots  or  parts  of  lots  in  the  same  square  a  simi- 
lar profit  was  made  of  $2,663.70 ;  and  on  square  156  a  profit 
of  $14,601.     These  sums  amount  in  all  to  about  $50,000. 

It  is  important  to  inquire  what  kind  of  a  contract  this 
was.     The  bill  sets  out  that  there  was  a  special  agreement| 
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and  specifies  the  terms  of  the  agreement.     The  defendants 
in  their  answer  deny  that  there  was  any  special  agreementr, 
and   assert    only  general  employment.      But   this  feature 
of  the   case   can   be   illustrated  best  by  reading  the  eyi— 
dence  of  Mr.  Stewart  in  regard  to  the  nature  of  the  em. — 
ployment  and   the   character  of  the  agreement,  and  th^ 
bill  seems  to  intimate  that  the  agreement  was  as  has  bee 
proved  by  Mr.  Stewart.     Mr.  Stewart  was  one  of  the  origin 
parties,  and  he  says:  '^On   consultation  among  ourselves 
Messrs.  Sunderland  and  Hillyer  and  I,  we  came  to  the  con. 
elusion  that  Kilbourn  &  Latta  should  be  employed  to  nego^ 
tiate  the  purchase  we  contemplated,  and  accordingly  wecon^ 
suited  with  and  employed  them  in  the  business.     It  was  dis- 
tinctly understood  that  they  should  negotiate  for  such  piece 
of  property  as  we  desired  to  purchase  from  time  to  tim 
and  buy  the  same  at  the  lowest  possible  price,  and  that  the 
were  to  have  a  commission  on  all  purchases  made  by  the 
but  that  in  case  the  vendor  should  apply  to  them  to  sel 
that  they  should  obtain  a  reduction  from  the  purchase  pri 
of  the  commission  which  the  vendor  in  such  case  would 
liable  to  pay,  and  in  that  case  it  would  be  the  same  to  us  a. 
if  we  paid  no  commission."    • 

And,  on  cross-examination,  he  says:  "The  exact  terms  o^ 
the  agreement  were,  as  near  as  I  can  recollect,  that  the  fir 
of  Kilbourn  &  Latta  were  to  undertake  to  purchase  sue 
pieces  of  property  as  we  might  desire  to  purchase,  an 
charge  a  commission  therefor  in  each  case.     But  in  a 
where  the  vendors  sought  them  (that  is  Kilbourn  &  Latta)j 
and  in  which  case  they  were  entitled  to  charge  a  commis- 
sion as  against  the  vendors,  that  the  same  should  be  de- 
ducted from  the  purchase  price." 

We  think  that  such  a  contract  as  that  was  utterly  void- 
wholly  illegal.  If  Kilbourn  &  Latta  under  that  contract 
had  performed  their  duty  faithfully  to  their  employers  (in  |  ^y 
tliis  instance  Sunderland,  Hillyer  and  Stewart),  it  involved 
their  betrayal  of  the  other  side.  Sunderland,  Hillyer  & 
(Jo.  were  to  select  the  pieces  of  property,  and  then  Kilbourn 
&  Latta  were  to  sell,  or  procure  authority  to  sell,  the  same         I  « 
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property  to  them  at  the  lowest  possible  price ;  whereas  it 
was  their  duty,  if  they  were  employed  to  sell,  to  get  the 
highest  possible  price. 

So  that  the  arrangement  between  these  parties  was  to  do 
an  illegal  thing.  Of  course  no  contract  of  that  kind  can  be 
sustained  in  a  court  of  equity.  The  principle  on  which  the 
rule  here  laid  down  depends  is,  as  stated  by  Chief  Justice 
Wilmot,  the  public  good.  I  read  for  convenience  from 
Broom's  Legal  Maxims,  page  738. 

"  The  objection,"  says  Lord  Mansfield,  "that  a  contract  is 
'mmoral  or  illegal  as  between  plaintiflf  and  defendant, 
iounds  at  all  times  very  ill  in  the  mouth  of  the  defendant. 
"t  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed,  but  it  is  founded  in  general  principles  of  policy 
rhich  the  defendant  has  the  advantage  of  contrary  to  the 
eal  justice  as  between  him  and  the  plaintiff — by  accident, 
f  I  may  so  say.  The  principle  of  public  policy  is  this :  ex 
lolo  malo  non  oritur  actio.  No  court  will  lend  its  aid  to  a 
Qan  who  founds  his  cause  of  action  upon  an  immoral  or  an 
llegal  act.  If,  from  the  plaintiff's  own  stating  or  other- 
vise,  the  cause  of  action  appear  to  arise  ex  turpi  causa,  or 
lie  transgression  of  a  positive  law  of  this  country,  there  the 
tourt  says  he  has  no  right  to  be  assisted.  It  is  upon  that 
ground  that  the  court  goes,  not  for  the  sake  of  the  defend- 
mt,  but  because  they  will  not  lend  their  aid  to  such  a  plain- 
;iflf.  So,  if  the  plaintiff  and  the  defendant  were  to  change 
lides,  and  the  defendant  were  to  bring  his  action  against 
;he  plaintiff,  the  latter  would  then  have  the  advantage 
>f  it,  for  where  both  are  equal  in  fault,  potior  est  conditio 
iefendentis/* 

The  court  will  never  support  a  contract  by  which  one 
party  agrees  to  betray  his  duty  to  his  employers,  and  thus 
-we  regard  this  contract  as  proved  by  Mr.  Stewart.  The 
same  thing  is  proved  by  Mr.  Hillyer  and  Mr.  Sunderland, 
but  is  not  stated  with  quite  so  much  distinctness.  The  con- 
tiract  is  set  out  rather  more  definitely  in  the  bill,  as  of  the 
eame  character;  that  is,  where  commissions  could  be 
65 
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obtained  from  the  other  side,  the  selling  side,  there  t' 
purchasing  side  was  not  to  pay. 

We  regard,  then,  this  contract  as  set  out  in  the  bill, 
more  distinctly  proved  by  the  evidence,  as  immoral, 
trary  to  public  policy,  calculated  to  create  a  breach  of  fai 
between  these  defendants  and  the  sellers  of  the  propertl^Ay, 
calculated  to  make  it  their  interest  to  seek  authority  in  tr~  ^he 
owners  of  the  property  to  sell  their  property  at  the  lowi_-Be8t 
possible  price,  when  the  law  imposes  the  duty  of  obtainii^E:  ng 
for  their  employers  the  highest  possible  price. 

A  man  cannot  be  both  buyer  and  seller.  He  cannot  ^  be 
agent  for  the  purchaser  and  agent  for  the  seller  at  the  saca^cme 
time.  The  duties  are  incompatible,  and  a  contract  for  su*  ^^ch 
employment  is  utterly  void. 

As  we  said  before,  there  were  thirty  odd  purchases  maC-^cle. 
How  many  of  those  purchases  were  made  from  sellers  af  -*^d 
for  the  lowest  price,  we  do  not  know ;  it  is  not  in  proof  heiK  ^^i 
and  it  is  not  our  duty  to  investigate  that  subject.  But  as  ^^ 
these  four  particular  pieces  of  property,  we  are  of  opinio  ..ion 
that  they  do  not  fall  within  this  unlawful  contract. 

Now,  this  contract,  as  we  have  described  it,  was  a  genera  -^ 
contract  in  substance,  but  according  to  the  contract^  ea*-^^*^*^ 
purchase  was  to  be  a  distinct  purchase.     These  gentlem^  ^^zjaei^ 
were  to  designate  to  Kilbourn  &  Latta  what  property  th»^^=^^y 
wanted  to  buy,  and  then  Kilbourn  &  Latta  were  to  go  9km  ^^^"^^ 
make  the  purchase.     Each  purchase,  therefore,  should  occ  ^::^^^^ 
by  itself.     Purchases  were  made  at  different  times,  the  pro^:^"^^?" 
erty  was  different,  the   parties  were  different     One  piK-^^^^^' 
chase,  therefore,  might  be  good,  whilst  others  might  not  T      *^  "^ 
good ;  that  is,  under  this  contract. 

There  undoubtedly  was  a  general  employment  of  EilbouK  M-^^"^^ 
&  Latta  for  their  agency  in  this  business  under  a  contra^^^""^*^ 
which  was  objectionable  in  the  feature  we  have  pointed  oxlM  ^^^*'* 
But  if  there  were  purchases  made,  and  fairly  made,  vfYiWM  -^*cn 
did  not  fall  within  the  immoral  terms  of  this  contract,  ^"  ^^ 
think  that  such  purchases  may  be  sustained,  and  the  clar^-^^^^f* 
for  compensation  might  be  allowed.  For  example,  ^)  ^ 
Kilbourn  &  Latta  were  not  employed  to  sell  in  any  instaca^  -^^^ 
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by  the  owner  of  the  property,  or  if  they  were  the  owners  of 
a  piece  of  property  themselves,  and  sold  to  the  other  party 
with  their  eyes  open,  that  would  be  a  purchase  and  sale 
which  does  not  fall  within  the  objectionable  terms  of  the 
contract.  Wherever  there  is  a  transaction  of  that  kind,  a 
fair  and  honest  transaction,  the  court  will  sustain  it.  Bead- 
ing farther  upon  that  subject  from  Broom's  Legal  Maxims, 
page  741,  it  is  said : 

'*  It  must  be  observed,  however,  that  a  contract,  although 
illegal  and  void  as  to  part,  will  not  necessarily  be  void  in 
toto.  Thus,  if  there  be  a  bond  with  condition  to  do  several 
things,  some  of  which  are  agreeable  to  law  and  some  against 
the  common  law,  the  bond  shall  be  good  as  to  the  former 
and  void  as  to  the  latter  only ;  and  this  rule  is  generally 
true  with  respect  to  a  contract  void  and  illegal  in  part  as 
igainst  public  policy,  and  yet  good  as  to  the  residue." 

Now,  although  we  have  deemed  it  our  duty  to  express  our 
•eprobation  of  this  character  of  contracts,  yet  we  think  that 
iome  of  the  subjects  of  controversy  in  this  case  do  not  fall 
within  the  objectionable  provision  of  this  contract. 

As  to  square  115,  the  first  square  on  which  a  profit  of 
^25,000  was  made,  the  facts,  in  brief,  were  these :  Kilbourn 
fe  Latta  had  been  in  negotiation  for  the  purchase  of  this 
square  for  about  two  years  themselves,  and  had  obtained  (in 
:he  winter,  I  think  it  was  in  January  or  February,  1872,)  the 
refusal  from  the  owners  at  |40,000.  It  was  a  square  of 
ground  which  belonged  to  the  trustees  of  a  public  institu- 
tion. The  trustees  passed  a  resolution  on  their  minutes 
recognizing  the  ofler  and  accepting  it  at  $40,000.  Kilbourn 
&  Latta  had  not  closed  their  contract  when  they  entered 
into  the  arrangement  with  Sunderland,  Hillyer  and  Stewart, 
But  soon  after,  or  it  may  be  said  simultaneously  with  making 
this  arrangement  with  these  gentlemen,  they  completed  the 
purchase  and  they  took  the  money  which  Sunderland  and 
Hillyer  had  deposited  with  them,  and  completed  the  pur- 
chase at  |40,000,  and  then  turned  it  over  or  submitted  it  to 
Sunderland,  Hillyer  and  Stewart,  to  say  whether  they  would 
take  it  at  $65,000  or  not,  without  informing  them  what  it 
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had  cost  them,  or  who  were  its  owners.  Sunderland,  Hill- 
yer  and  Stewart  decided  to  take  it  at  |65,000.  They  judgei 
for  themselves.  They  had  selected  it  beforehand,  and  they 
agreed  to  take  it. 

The  claim  of  this  bill  is,  that,  under   this  agreement, 
Kilbourn  &  Latta  ought  to  have  turned  that  property  over 
to  these  purchasers  at  |40,000.     We  do  not  think  so*    They 
judged  for  themselves  whether  it  was  worth  $65,000.    It  was 
the  property,  substantially,  of  Kilbourn  &  Latta.     They  had 
had  the  refusal  of  it,  and  an  interest  in  it  to  that  extent, 
long  before  they  had  seen  Sunderland  and  Hillyer,  and  in 
fact  had  been  in  negotiation  for  it  for  several  years,  and  they 
were  entitled  themselves  to  the  benefit  of  their  bargain. 
They  were  not  obliged  by  this  contract  to  give  these  gentle- 
men the  benefit  of  a  bargain  which  they  had  previouslj 
made  for  this  property.     That  would  have  been  a  very  dis- 
advantageous contract  to  them.     They  would  lose  $25,0O0 
by  such  a  bargain  as  that,  and  all  they  would  make  woald 
be  commissions  on  selling  $40,000  worth  of  property.    Tt»® 
law   does   not   require   any  such   extravagance   of  purity Jf- 
It   is   very   true   that   Kilbourn    &    Latta    concealed  tl3.e 
fact  that  they  had  this  bargain,  and  that  they  were  real  1 J 
the  owners  of  the  property.     They  ought  in  good  faith  *o 
have  told  the  whole  truth. 

But   what   would   be   the   consequence   of   that?    Whj 
Sunderland  and  Hillyer,  if  they  had  any  fault  to  find  with 
the  property,  if  they  had  been  imposed  upon  by  the  conceal- 
ment, might  have  repudiated  the  purchase.     They  would 
have  said  :  "  Why,  here,  we  have  been  imposed  upon.    Yofl 
concealed  an  important  fact.     You  were  our  agents,  and  you 
ought  to  have  told  us  you  were  selling  this  property."    But 
they  did  not  take  that  course.     The  property  was  a  valuable 
purchase  and  they  kept  it. 

By  what  principle  of  law  do  they  claim,  then,  that  they, 
who  employed  Kilbourn  &  Latta  in  the  month  of  May,  1872, 
shall  have  the  benefit  of  a  contract  which  Kilbourn  &  Lftt^ 
had  secured  for  themselves  months  before  ?  This  contract 
does  not  give  them  any  such  right.     The  only  objection  to 
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a  the  world  is.  the  one  which  we  have  mentioned,  and 
is,  that  in  malting  this  sale  to  Sunderland  and  Hillyer, 
'  did  not  inform  them  that  they  were  selling  for  them- 
3s.  If  they  were  imposed  upon  in  that  way,  they  could 
ly  have  repudiated  the  purchase. 

Telly  how  is  a  court  to  make  an  allowance  in  a  ca^se  of 
kind  and  keep  the  contract,  where  they  keep  the  prop- 
and  make  a  profit  out  of  the  property,  because  they  re- 
to  give  it  up  ?  Why  should  they  be  allowed,  then,  to 
ct  a  loss  of  $25,000  upon  their  agents?  We  d<»  not 
ik  that  the  principles  of  equity  have  reached  quite  so 
ime  a  degree  of  purity  as  that,  and  we  therefore  conclude 
.  the  complainants  are  not  entitled  to  this  |25,000.  We 
ik  it  is  fairly  the  property  of  Kilbourn  &  Latta. 
hen  there  is  a  claim  for  profit  on  square  156  of  $14,601, 
1  interest.  That  was  a  purchase  made  by  the  firm  of 
30urn  &  Latta  from  Mr.  Kilbourn,  trustee  of  the  real 
te  association.  There  was  a  real  estate  association  here 
Vashington  for  the  purchase  of  property,  which  had  been 
blished  several  years.  A  number  of  gentlemen  had  in- 
;ed  their  money,  and  the  head  managers  of  the  syndicate 
e  Messrs.  Kilbourn  &  Latta,  and  Mr.  Kilbourn,  a  member 
hat  firm,  was  the  trustee  in  whose  name  these  purchases 
e  vested  for  the  use  of  the  members  of  the  syndicate. 
8  firm  had  purchased  this  square  some  time  before,  and 
title  was  vested  in  Kilbourn,  as  trustee  for  the  syndicate, 
this  square  was  sold  by  Mr.  Kilbourn  to  these  gentle- 
1,  Sunderland  and  Hillyer,  and  Sunderland  and  Hillyer 
m  that  they  ought  to  have  had  that  square  at  the  same 
;e  that  the  syndicate  had  bought  it  for  several  years 
)re.  In  the  course  of  the  evidence,  they  give  as  their 
son  (which  we  think  does  not  belong  to  this  case  at  all) 
conduct  of  Mr.  Kilbourn  and  of  Mr.  Latta  toward  these 
tlemen  who  were  in  that  syndicate,  for  the  purpose  of 
wing  that  Kilbourn  &  Latta  had  defrauded  those  who 
.  employed  them.  We  think  that  that  investigation 
8  not  belong  to  this  case,  but  that  the  same  principle 
ich  applied  to  square  115  applies  also  to  this  square  156 ; 
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that  the  legal  title  was  in  Kilbourn  for  the  benefit  of  this 
syndicate,  who  had  pat  money  into  the  hands  of  Kilbourn  & 
Latta  for  the  purchase  of  this  property^  and  that  if  Mr. 
Eilbourny  or  Kilbourn  &  Latta,  defrauded  the  syndicate, 
those  frauds  are  not  to  be  applied  to  the  benefit  of  the  plain- 
tiffs in  this  suit.  So  that  we  think  this  $14,601  does  not 
belong  to  these  plaintiflfs.  That  makes  about  $40,000  of  this 
claim  disposed  of. 

Another  claim  is  profit  on  square  155  amounting  to 
$5,319.55.  Without  going  much  into  detail  with  regard 
to  that  I  will  say  that  after  that  square  had  been  selected 
by  these  gentlemen  as  a  desirable  piece  of  land  to  purchase, 
and  Kilbourn  and  Latta  were  authorized  to  purchase  it, 
they  bought  it  for  themselves — substantially  for  them- 
selves, and  this  was  the  profit  they  made  upon  it  in 
turning  it  over  to  these  complainants  We  think  that  that 
property  ought  to  be  accounted  for.  Good  faith  must  be 
preserved  by  all  agents,  and  these  defendants  had  no  right 
to  buy  or  sell  for  anybody ;  they  were  merely  employed  as 
agents  to  negotiate.  But  when  their  employers  pointed  out 
the  property  which  they  desired  to  buy,  good  faith  required 
that  they  should  exert  their  best  abilities  for  the  purpose 
of  purchasing  it  for  them  on  the  best  terms  they  could. 
They  had  no  right  to  go  and  buy  it  for  themselves  and  make 
a  profit  from  their  employers  out  of  it.  This  claim  we  think 
therefore  is  to  be  allowed. 

Then  there  is  the  profit  on  lot  IT  and  on  two  or  three 
other  lots  in  square  158 — lot  17,  one-half  of  9,  10  and  one 
other  lot;  we  t'hink  that  those  profits  ought  to  be  accounted 
for  also.  In  regard  to  lot  17  there  was  this  feature:  The 
plaintiff's  pointed  out  square  158  and  said,  "we  are  willing 
to  give  50  cents  a  foot  for  any  property  you  can  get  in  that 
square."  Kilbourn  and  Latta  then  set  to  work  and  they 
bought  some  lots  in  that  square  at  forty  cents  and  charged 
the  complainants  fifty  cents.  That  they  had  no  right  to  do. 
The  profit  of  the  purchase  belonged  to  the  employers.  They 
were  acting  in  the  purchase  for  them,  and  whatever  profit 
was  made  belonged  to  them.     An  agent  is  not  to  be  encour- 
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aged  in  devices  to  make  profits  secretly  out  of  the  business 
in  which  he  is  engaged  as  against  his  employer.  The 
profits  of  his  employment  belong  to  his  employer.  Good 
faith  and  public  policy  require  a  strict  enforcement  of  this 
rale.     These  allowances  should  be  made  with  interest. 

We  come,  now,  to  a  difficult  feature  of  the  case  produced 
by  a  stipulation  which  has  been  filed  in  the  cause.  It  is 
lated  the  22d  of  March,  1882,  and,  in  substance,  it  is  an 
kgreement  by  all  the  parties  that  the  court  is  to  render 
luch  decree  for  or  against  any  or  either  of  them  as  the  evi- 
lence  warrants.  The  firm  of  Kilbourn  &  Latta  had  been 
lissolyed  at  the  close  of  the  year  1876,  and  Mr.  Latta  had 
;oae  to  the  west  and  the  complainants  in  this  case  brought 
luit  in  equity  against  him  out  there  in  regard  to  these 
transactions.  After  the  dissolution  of  the  firm  he  had 
:aken  the  care  and  management  of  this  property  and 
the  others  had  not  He  had  received  certain  sums  and 
the  others  had  received  certain  other  sums  from  the 
profits  of  this  agency,  and  from  the  money  with  which 
they  had  been  entrusted.  He  had  rendered  a  certain 
class  of  services  with  regard  to  this  property  after  that 
in  which  they  had  not  participated,  and  in  addition 
to  the  other  questions  in  the  case  there  is  the  question 
of  the  apportionment  of  his  liability  to  these  complain^ 
ants  arising  out  of  the  dissolution  of  the  partnership. 

To  the  suit  which  was  brought  there  he  filed  his  answer. 
All  parties,  the  complainants  and  the  defendants,  were  anx- 
ious to  have  but  one  litigation,  and  the  result  was  that 
the  western  suit  was  brought  here  aud  a  copy  of  the  answer 
and  the  other  proceedings  in  that  case  were  filed  with  these, 
and  this  stipulation  was  entered  into,  that  the  court  was  to 
render  such  decree  for  or  against  any  or  either  of  the  parties 
as  the  evidence  warrants 

We  hesitated  a  little  about  acting  under  such  a  stipula- 
tion.    Evidence  without  allegation  is  of  no  consequence 
either  in  a  court  of  equity  or  a  court  of  law,  and  this  bill 
Was  not  framed  with  a  view  to  this  other  litigation  going 
On  in  the  west;  indeed  the  western  litigation  sprang  up  af- 
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ter  this  bill  was  filed,  but  the  stipulation  covers  everything, 
and  it  is  our  purpose  to  try  to  carry  out  the  objects  of  the 
parties. 

This  business  began,  as  we   have   said,  in  Jnne,  1872. 
The  management  of  the  business  remained  in  the  hands  of 
Kilbourn  &  Latta  up  to  and  until  the  close  of  1876.    It  was 
then  transferred  to  Mr.  Latta,  who  went  out  of  the  firm  to 
a  great  extent,  and  these  gentlemen  are  severally  claiming        1 
compensation  for  their  services  in  the  management  of  the 
property.     It  will  be  remembered  that  these  were  purchases 
for  speculation;  not  for  private  use.      Kilbourn  &  Latta 
were  the  agents  to  carry  on  the  speculation,  and  the  title  to 
the  purchases  was  taken  in  the  name  of  Mr.  Latta,  one  o^ 
the  members  of  the  firm,  in  order  to  the  more  oonvenierxt 
management  of  the  business.     In  these  purchases  one-qua*"^* 
ter  to  one-third  was  paid  in  cash,  and  the  notes  of  Mr.  Lat<>* 
were  given  for  the  deferred  payments,  or  the  encumbrancers 
were  assumed  by  him. 

Soon  after  these  purchases,  which  were  made  in  18T2,canrz»e 
the   business   panic  of  1873,  which   overspread   the  whc^le 
country*  reducing  the  value  of  property  everywhere.    Tli-is 
property  accordingly  sank  in  value,  and  the  correspondence 
in  evidence  shows  that  Mr.  Sunderland,  who  was  most  largely 
interested  in  the  property,  and  Mr.  Hillyer,  too,  were  almost 
ready  to  give  up  and  lose  their  cash  investments  and  let 
the  property  go,  rather  than  meet  the  deferred  payments. 
At  any  rate  that  was  their  intimation,  and  there  is  some 
evidence  on  that  subject.     Certain  it  is  that  the  speculation 
at  that  time  seemed  to  have  turned  in  the  wrong  direction; 
it  was  a  losing  operation.     But  Kilbourn  &  Latta  kept  the 
property.     They  watched  it;  they  paid  the  taxes  upon  it; 
they  took  care  of  these  deferred  payments  (to  be  sure  the  com- 
plainants furnished  the  money),  until  towards  the  end,  when 
it  became  necessary  to  raise  a  loan,  I  think,  of  $35>000,and 
furnish  security  to  pay  that  loan.     We  think  for  the  per- 
sistence, pluck,  determination  and  confidence  shown  by  these 
agents  during  those  disastrous  years  they  ought  to  be  well 
compensated.     If  this  property  had  been  in  the  hands  of 
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Its  owners  they  undoubtedly,  from  the  evidence  we  have, 
should  have  let  it  go  and  have  lost  their  cash  payments. 
But  Kilbourn  &  Latta  were  always  sanguine  of  the  result 
iltimately,  and  they  encouraged  these  men  to  hold  on,  and 
;ook  care  of  the  property,  watched  the  assessments  and  took 
rare  of  the  deferred  payments.  Hillyer  and  Sunderland, 
he  principal  men,  were  absent  in  Europe  a  great  part  of 
rhe  time.  Stewart  had  sold  out  and  had  no  longer  any  in- 
«re8t.     We  think  they  ought  to  be  paid. 

Now,  the  contract  upon  which  this  suit  was  brought  con- 
templated that  they  should  be  paid  out  of  the  sales  of  the 
Droperty  that  were  made.     That  is  the,  contract  contemplated 
;liat  Kilbourn  &  Latta  should  keep  the  management  of  the 
property  until  sales  could   be   made.     But  in  July,  1878, 
Hillyer  and  Sunderland  came  here.     There  never  had  been 
ii  settlement  between  these  gentlemen.    Here  was  $600,000  or 
more  of  property  and  large  sums  of  money  deposited  in  the 
hands  of  agents,  and  large  sums  paid  out,  and  there  were  a 
thousand  items  and  no  settlement.     But  in  1878  they  de- 
manded an  account,  and  Kilbourn  &  Latta  furnished  them 
an  account,  and  in  that  account  they  charged  $16,526.67  for 
khe  care  and  management  of  the  property  for  about  four 
years  and  after,  as  they  claim.     That  was  whilst  it  remained 
in  the  care  of  the  old  firm  of  Kilbourn  &  Latta  before  Mr. 
Xiatta  went  out.     Besides  that,  Mr.  Latta,  after  he  went  out, 
made   a  claim  for  care   and   management  amounting   to 
^,677.85,  and  besides  that  used  a  sum  of  money  belonging 
to  the   complainants  amounting  to   $1,235.79.     We  think 
that   though   these    services   were  valuable,  this  claim  is 
too   large,  and   to   show  that   it  is   too  large  we  refer  to 
the    account   kept   by   Kilbourn    &    Latta   with    Sunder- 
land.     Under   date   of  December    12,    1876,  is   the   item, 
"care    and    management    of    whole    property  from    May, 
1872,  to  date" — that  was   during  the  whole  period  of  it, 
and  it  is  care  and  management,  not  only  of  Sunderland's  inter- 
est, but  of  the  whole  property— "$5,973.33."     That  was  the 
value  which  they  put  upon  their  services  in  their  settlement 
with  Mr.  Sunderland,  and  it  is  very  strong  evidence  against 
66 
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them.     To  be  8ure  it  is  not  an  admission  by  which  they  : 
absolutely  bound,  and  we  do  not  propose  to  hold  them 
that.     But  we  think,  in  the  face  of  their  oW-n  admission 
that  account,  that  an  allowance  of  one-half  of  this  |1 6,526 
would  be  ample  compensation  to  the  old  firm  of  Kilbo 
&  Latta,  and  we  make  them  that  allowance  of  $8,263.3 

In  regard  to  Mr.  Latta's  charge  of  $5,677.85  for  his  m 
agement,  of  we  divide  that  in  the  same  way.     We  allow  h: 
one-half,  and  we  charge  him,  also,  with  the  $1,235.79  whi 
he  undoubtedly  used. 

[His  honor  then  went  on  to  consider  several  other  ite^  -ms 
of  charge,  but  as  the  disposition  of  them  involved  only  t-iz^Khe 
consideration  of  questions  of  fact,  that  portion  of  the  opK:  min- 
ion is  omitted.     Concluding,  he  said:] 

I  am  authorized  to  say  for  the  Chief  Justice  that  if  he 

were  present  he  would  not  concur  in  the  conclusions  we  ha-^^vire 
reached.  In  his  opinion  this  court  has  no  jurisdiction.  !^HHe 
thought  that  it  was  a  case  that  belonged  to  a  court  of  la— ^^* 
My  brother  James  and  myself  think  that  it  is  a  clear  ca^^s® 
for  a  court  of  equity ;  that  it  is  a  case  of  fraud,  a  case  ^^ 
trust,  a  case  of  account.  There  is  an  act  of  Congress  (s^^^^* 
723,  R.  S.)  which  declares  that  courts  of  the  United  Sta 
sitting  in  equity  shall  not  exercise  jurisdiction  where  th 
is  a  remedy  at  law.  The  Supreme  Court  of  the  United  Stat^- 
has  put  a  construction  upon  that  act,  and  it  says  that 
adds  nothing  at  all  to  the  doctrine  which  existed  before  t 
passage  of  the  act — that  the  statute  merely  emphasizes  t 
principle.  But,  however  emphatically  that  doctrine  m 
have  been  declared  in  the  act  of  Congress,  we  think  th 
this  is  so  clear  a  case  for  the  jurisdiction  of  a  court 
chancery  that  we  have  not  hesitated  a  moment  in  rega 
to  the  subject. 

Mr.  Justice  James  said : 


I  will  add  one  or  two  concurrent  expressions  in  rega 
to  some  of  the  features  of  this  case.  First,  it  is  alleged  th 
the  whole  of  these  transactions  were  provided  for  in  i 
preliminary  general  agreement;  that  the  plaintiffs  were 
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ploy  the  defendants  on  a  large  scale  and  were  to  have 

nr    services,   no    matter   what  the  transactions    should 

That  is  to   say,  that  if  they  were  already  employed 

other  people  to  make  sales,  yet,  if  they  desired  to 
rchase  that  same  land,  the  defendants  should  be  under 
ne  kind  of  obligation  to  them  as  their  agents.  My  brother 
ylie  has,  with  emphasis,  characterized  the  immoral  effect 
that  kind  of  arrangement,  and  in  that  I  entirely  concur, 
far  as  it  constituted  an  engagement  that  the  defendants 
»uld  be  under  obligations  to  them  in  their  purchases  from 

defendant's  employers,  it  is  not  permissible.  But  it  has 
iirred  to  me  to  say  that  I  have  had,  in  the  first  place, 
ae  doubt  of  the  establishment  of  that  contract.  It  was 
lied  by  the  defendants,  and  there  was  a  certain  degree 
improbability,  perhaps  a  good  deal  of  improbability,  that 
n  who  were  engaged  in  the  business  of  real  estate  bro- 
cage would  commit  themselves  to  so  unprofitable  an  obli- 
vion. But  besides  that,  I  have  the  impression  that  that 
itract  was  not  binding.  I  do  not  see  any  mutuality  in  it. 
was  said  that  these  gentlemen  were  to  be  compensated 
imately  by  their  commissions  in  selling  property  on  spec- 
ition.  First,  they  were  to  have  commissions  directly  from 
5  plaintiffs  where  they  were  not  already  employed  by 
ler  people,  in  which  case  their  compensation  would  be 
m  the  latter.  But  as  to  this  general  agreement  it  ought 
have  been  shown  that  there  was  a  preliminary  obliga- 
n  assumed  before  a  single  purchase  was  made  if  that  con- 
,ct  is  to  be  enforced  and  applied.  But  here  the  plaintiffs 
ire  not  bound  after  making  a  single  transaction  to  go  on, 
ey  were  not  bound  to  continue.  It  was  not  a  contract  in 
lich  on  one  side  they  bound  themselves  to  make  purchases 
a  certain  extent,  or  to  some  indefinitely  large  extent,  in 
isideration  of  which  obligation  the  others  were  to  serve 
2m  in  this  way.  They  were  not  bound  to  buy  a  dollar's 
rth  for  that  matter ;  they  could  stop  at  any  time.  There 
re  31  or  32  transactions  and  they  could  have  stopped  at 
y  of  them — and  this  appears  on  the  face  of  the  contract, 
that  there  seems  to  have  been  no  obligation  assumed  on 


524  Sunderland  v.  Kilbourn. 

the  part  of  these  complainants  to  do  anything.  If  that  is  so 
there  were  no  mutual  obligations.  So  that  the  alleged  ob- 
ligation, said  to  have  been  assumed  before  the  purchases 
commenced  on  the  part  of  Kilbourn  &  Latta,  was  not  made 
binding  by  a  consideration  of  obligation  on  the  other  side. 
If  there  were  no  such  preliminary  agreement,  namely,  that 
in  every  transaction  the  defendants  were  to  be  the  agents 
of  the  complainants,  then  what  would  be  the  character  of 
the  transaction  in  square  115?  It  would  be  simply  this, 
and  you  will  find  in  it  nothing  that  will  support  the  com- 
plainant's claim  that  the  complainants  undertook  to  buy 
this  square  115.  But  that  would  not  preclude  the  defend- 
ants from  selling  their  own  property.  If,  however,  it 
involved  an  obligation,  as  I  think  it  did,  on  the  part  of  the 
defendants  to  disclose  that  they  were  acting  as  principals, 
it  would  still  be  necessary  to  ascertain  what  the  injury  was. 
The  complainants  would  have  to  establish  some  damage 
that  they  had  suffered.  Without  the  help  of  this  general 
preliminary  contract,  they  could  not  insist,  it  seems  to  me, 
that  on  discovering  that  the  defendants  had  bargained 
for  that  property,  that  bargain  must  be  understood  to 
have  been  made  for  them.  If  they  had  no  preliminary 
agreement  which  was  binding,  it  was  reducible  to  this, 
that  after  these  defendants  had  made  the  bargain  for  square 
115,  the  complainant  undertook  to  purchase  through  them. 
They  were  not  informed,  though,  that  those  whom  they  un- 
doubtedly regarded  as  their  agents  were  themselves  the 
principals.  It  is  difficult  to  see  where  the  damage  lay 
in  that  case.  They  took  it  at  their  own  price,  the  price  which 
was  reported  to  them.  It  is  not  demonstrated  that  they 
paid  any  more  than  they  would  have  paid  if  they  had 
known  who  was  the  owner.  But  after  that  occurred, 
if  they  had  a  right  to  complain,  then  it  seems  to  me 
clear,  as  has  already  been  stated  in  the  opinion  of  the 
court,  their  remedy  lay  simply  in  throwing  up  the  bargain. 
There  is  a  principle  in  the  law  that  a  party  cannot  hold  on 
to  a  contract,  or  insist  upon  its  being  carried  out,  as  they 
did,  by  retaining  the  fruits  of  it,  and  have  damages  for  the 
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breach  of  it ;  in  other  words,  treat  it  as  a  contract  fulfilled 
ind  as  a  contract  broken. 

With  regard  to  these  other  cases,  in  which  they  were  told 
that  the  plaintiffs  would  give  50  cents  a  foot  for  whatever 
ots  could  be  obtained  in  square  158,  I  think  it  ought  to  be 
^ery  distinctly  understood  that  this  court  will  not  sustain 
ny  such  construction  as  has  been  put  upon  that  matter  by 
he  defendants.  In  the  argument  it  was  said  to  us  that^ 
ubstantially,  the  plaintiffs  said  to  Kilbourn  &  Latta,  ''we 
rill  give  you  50  cents  for  anything  you  can  get."  They  did 
o  such  thing.  There  is  not  such  a  word  in  the  evidence. 
'hey  did  not  say,  "we  will  give  you  50  cents  for  anything 
ou  can  get."  There  was  a  colloquy  at  the  bar  upon  this 
ubject,  basing  it  all  on  that  phrase.  They  simply  said, 
-we  will  give  50  cents  for  whatever  you  get ; "  and  they  did 
lot  mean  that  they  would  give  50  cents  absolutely,  but 
hat  that  was  their  limit,  and  one  of  the  defendants  said 
hat  they  regarded  this  as  an  open  order,  in  which  case 
he  broker  takes  care  of  himself.  Well,  he  cannot  do  it  in 
.his  court.  We  do  not  allow  him  to  take  care  of  himself. 
Ee  knows  perfectly  well  that  he  is  employed  by  the  pur- 
chaser when  he  is  not  already  acting  for  the  seller.  The 
price,  the  limit  named,  is  50  cents,  and  when  he  makes  the 
negotiation,  he  is  obliged  to  regard  himself  as  making  that 
negotiation  for  his  principal,  the  purchaser.  In  that  case 
he  had  already  one  principal,  namely,  the  purchaser,  and 
he  could  not  act  for  another.  I  do  not  care  what  the  view 
taken  by  brokers  is ;  it  is  time  they  should  find  out  the 
view  of  courts  of  equity,  and  the  view  of  the  law,  that  when 
BO  employed  they  are  to  act  simply  for  the  principal,  and  it 
is  not  for  them  to  take  care  of  themselves.  There  is  the 
most  emphatic  reason  for  holding  them  liable  in  that  part 
of  the  matter. 
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The  Baltimore  &  Potomac  Railroad  Company 

James  B.  Edmonds  et  al.,  Commissioners  of  thb  Distri 

Columbia. 

Equity.    No.  9262. 

f  Decided  March  10,  1885. 

I  The  Chief  Justice  and  Justices  Mac  Arthur  and  James  sittir  :::*ting. 

The  charter  of  the  Baltimore  &  Potomac  Railroad  Company  (act  of  Cong: 
of  February  5,  1867)  authorizes  it  to  take  and  use  for  depot  purposes 
the  turnouts  necessary  to  reach  it,  any  lots  of  ground  in  the  cit 
Washington  contiguous  to  the  line  of  its  road;  that  is  to  say,  any  lots 
tween  the  front  of  which  and  the  line  of  the  road  no  other  lots  intervi 
and  for  this  purpose  square  232  is  contiguous  to  the  line  of  the 
though  by  the  recess  caused  by  the  intersection  of  several  streets,  it 
not  touch  Maryland  avenue  along  which  the  road  runs. 

statement  op  the  case. 

This  was  a  bill  in  equity  praying  an  injunction  to  "^      ^** 
strain  the  defendants,  Commissioners  of  the  District  of 
umbia,  from  interfering  with  its  work  of  laying  tracks  fi 
its  main  line  of  railroad,  Maryland  avenue  in  Washing 
city,  to  the  square  of  ground  owned  by  it  and  known 
square  No.  283. 

The  allegations  of  the  bill  were  substantially  as  follow 

That  the  company's  charter,  section  12  of  the  act  of  t 
legislature  of  Maryland  which  was  re-enacted  by  act  of  Co 
gross  of  February  5,  1867,  is  as  follows: 

"That  the  president  and  directors  of  the  said  compan 
shall  be,  and  they  are  hereby  invested  with  all  the  righ 
and  powers  necessary  to  the  construction,  working,  use  an 
re])air  of  a  railroad  from  some  suitable  point  in  or  near  th 
city  of  Baltimore,  and  thence  within  one  mile  of  the  tow 
of  Upper  Marlboro  in  Prince  George's  county,  and  as  nea: 
to  said  town,  within  the  limits  of  said  distance  as  may  bi 
practicable,  and  by  or  near  the   town  of  Port  Tobacco  ii 
Charles  county  to  a  point  on  the   Potomac  river,  to  be  se 
lected  by  the  president  and  directors  of  said  company  hereb 
incorporated,  not  higher  up  than   Liverpool  Point,  and  no 
lower  down  than  the  mouth  of  St.  Mary's  river,  with  sue 


3 


Railboad  Cobipant  v.  The  CoMMisbioNERs.  627 

:>rancbe8  at  any  point  of  said  railroad  not  exceeding  twenty 
niles  in  length,  as  the  said  president  and  directors  may 
letermine.  The  said  road,  when  completed,  not  to  be  more 
;haii  sixty-six  feet  wide,  except  at  or  near  its  depots  or  stations 
where  the  width  may  be  made  greater,  with  as  many  tracks 
ts  the  president  and  directors  may  deem  necessary ;  and 
>lie  said  president  and  directors  may  cause  to  be  made,  or 
nay  contract  with  others,  for  making  said  road  or  any  part 
>f  it;  and  they  or  their  agents,  or  those  with  whom  they 
nay  contract,  or  their  agents,  may  enter  upon  and  use  and 
excavate  any  lands  which  may  be  wanted  for  the  site  of 
laid  road  or  the  erection  of  warehousss  or  other  works  nec- 
essary for  the  said  road  or  for  its  construction  and  repair, 
and  that  they  may  build  bridges,  fix  scales  and  weights,  lay 
rails,  may  take  and  use  earth,  gravel,  stone,  timber  or  other 
materials  which  may  be  needed  for  the  construction  and 
repair  of  the  said  road  or  any  of  its  works,  and  may  make 
and  construct  all  works  whatever  which  maybe  necessary  and 
expedient  in  order  to  the  proper  completion  and  mainten- 
Eince  of  the  said  road ;  and  they  may  make  or  cause  to  be 
xnade  lateral  railways  in  any  direction  whatever  from  the 
eaid  railroad,  and  for  the  construction,  repair  and  mainten- 
ance thereof  shall  have  all  the  rights  and  powers  hereby 
^iven  in  order  to  the  construction  and  repair  of  said  princi- 
3)al  railroad,  and  may  also  own  and  employ  steamboats  or 
-other  vessels  to  connect  the  said  railroad  or  railroads  with 
-other  points  by  water  communication,  provided  nothing 
herein  contained  shall  be  construed  to  authorize  the  said 
-company  to  take  private  property  for  their  use  without  com- 
pensation agreed  upon  by  the  company  and  the  owners 
thereof,  or  awarded  by  a  jury  as  hereinafter  provided,  being 
first  paid  or  tendered  to  the  party  entitled  to  receive  such 
compensation." 

That  the  said  act  of  Congress  of  February  5,  1867,  author- 
izes the  complainant,  in  constructing  and  maintaining  its 
road  in  tliis  District,  to  exercise  the  same  powers,  rights  and 
privileges  as  it  may  exercise  under  and  by  intent  of  the  said 
charter  or  act  of  incorporation,  in  the  extension  and  con- 


528  Railroad  Company  v.  The  Commissioners. 

struction  of  any  railroad  within  the  State  of  Maryland,  and 
that  it  shall  be  entitled  to  the  same  rights,  compensations ^ 
benefits  and  immunities  in  the  use  of  the  said  road,  and  i  £» 
regard  thereto  as  are  provided  in  said  charter,  except  tlm^ 
right  to  construct  any  lateral  road  or  roads  within  said  Dii^^ — 
trict,  it  being  expressly  understood  that  complainant  sha  X  ■- 
have  power  to  construct  only  one  lateral  road  within  tb- 
said  District  to  some  point  or  terminus  within  the  city  an 
county  of  Washington,  to  be  determined  in  the  mann^ 
thereinafter  mentioned. 

That  by  virtue  of  the  said  authority,  the  complainant  co 
structed  its  line  of  railroad  along  K  street,  southeast,  an 
over  Virginia  avenue  and  Maryland  avenue  to  and  over  th 
"  Long  Bridge,"  with  various  turnouts  and  sidings  a^  ^ 
authorized  by  law,  and  it  constructed  depots  and  warehousess-  '^ 
for  freight,  and  other  works,  at  various  places  in  said  city  '-^ 
and  it  now  maintains  and  uses  said  tracks,  sidings,  stations  —  ^ 
and  depots,  warehouses  and  works,  as  by  law  it  has  a  righf  -«-  ^ 
to  do,  for  the  purpose  of  conducting  its  business  of  trans 
porting  freight  and  passengers  by  cars  and  locomotiv* 
engines  propelled  by  steam. 

That  in  consequence  of  the  vast  increase  in  the  busine 
of  the  complainant,  and  the  inadequacy  of  its  warehouse  an 
track  accommodations  for  such  business,  it  purchased  tl^  €? 
square  of  ground  before  mentioned  for  about  the  sum  cz^f 
$23,000.     This  square  contains  nearly  one  and  a  half  acr^  s 
of  ground,  and  is  especially  adapted  to  and  appropriate  for 
the  uses  and  necessities  of  the  company  in  the  proper  con- 
duct of  its  business.     It  is  located  in  a  sparsely  inhabited 
part  of  the  city,  and  will  not  incommode  private  persons ; 
the  proposed  tracks  leading  to  it  will  not  obstruct  the  use 
of  the  streets  to  any  greater  extent  than  the  presence  of 
railroad  tracks,  skilfully  laid,  will  obstruct  any  street    The 
streets  in  this  vicinity  are  not  used  for  general  travel,  but 
principally  for  the  passage  of  wagons  and  carts  loaded  with 
bricks  and  other  heavy  freights  passing  from  Virginia  oyer 
the  "  Long  Bridge.''     The  contemplated  improvement  will        I 
be  a  positive  benefit  to  the  surrounding  property. 
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That  the  said  square  is  in  the  immediate  vicinity  of  the 
Long  Bridge,  and  is  boundedfby  Water  street,  D  and  14th 
streets,  southwest,  and  Maryland  avenue  ;  the  distance  from 
Maryland  avenue  to  the  nearest  point  of  the  square  is  about 
:wo  hundred  feet.  Water  street,  at  this  locality,  although 
ippearing  as  a  public  street  on  the  plans  of  the  city,  has 
:iever  been  opened  or  improved,  nor  has  it  ever  been  used  as 
i  highway  or  thoroughfare  by  the  public.  There  are  no 
Iwellings  or  buildings  of  auy  kind  on  the  west  of  said 
jquare,  it  being  practically  on  the  bank  of  the  Potomac 
river,  and  only  one  building  north  of  and  in  immediate  or 
ilose  proximity  thereto,  and  that  building  is  not  used  for 
the  purpose  of  a  dwelling  house,  but  is,  and  for  a  long  time 
has  been,  used  as  a  depot  for  stores  belonging  to  the  Quarter- 
master's Department  of  the  Army  of  the  United  States.  On 
tlie  east  side  of  14th  street,  and  between  D  street  and  Mary- 
land avenue,  there  are  only  about  four  very  small  dwelling 
liouses,  and  the  distance  between  them  and  the  square  is  so 
great  that  they  cannot  be  injured,  nor  can  the  occupants 
t;hereof  be  annoyed  by  any  use  to  which  the  square  may  be 
devoted  by  the  complainant.  This  tract  is  one  of  the  most 
c?onvenient  and  suitable  pieces  of  ground  for  the  accommoda- 
tion of  the  complainant's  business  and  the  business  interests 
of  the  city  of  Washington  which  can  be  found  along  the 
line  of  the  railroad. 

That  the  use  of  the  said  square,  and  the  contemplated 
stations,  warehouses,  and  other  works  to  be  erected  and  used 
thereon,  are  necessary,  proper  and  expedient  in  the  working 
of  said  railroad,  and  in  the  proper  conduct  of  its  business. 
Said  square  was  selected  and  purchased  at  great  expense  ior 
the  purposes  aforesaid,  because  its  location  and  surrounding 
advantages  made  it  especially  suitable  therefor. 

That  in  consequence  of  the  increase  of  the  business  of 
complainant  in  the  city  of  Washington,  and  of  the  great 
increase  in  the  w^ants  and  the  supplies  of  the  people,  and  of 
the  great  increase  in  the  commercial  business  generally  of 
the  city  of  Washington,  the  other  stations  and  warehouses 
owned  or  used  by  the  complainant,  have  become  and  are  in- 
67 
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sufficient,  both  in  number  and  in  capacity,  to  furnish  tk 
proper  facilities  for  the  management  and  conduct  of  the  s^id 
business. 

That  in  order  to  reach  this  property  with  the  least  |f308- 
sible  obstruction  of  the  public  streets,  the  complainant  jgDro- 
pose  and  desire  to  ctoss  14th  street  from  its  property  (sqoB^  are 
267)  lying  immediately  east;  this,  however,  is  not  ne^^^z^js- 
sary;  the  sidings  can  be  laid  along  Maryland  avenue  i  ^ai  a 
curved  line,  and  cross  over  the  open  paved  space,  coc^sti- 
tuting  a  part  of  the  public  street  at  this  point,  and  Ij —  ing 
between  the  main  track  of  the  company  and  the  square. 

That  the  defendants  being  advised  of  the  purposes  of  the 
complainant,  threatened  and  still  threaten  to  prevent  the 
company  from  laying  any  sidings  whatever  leading  fron  m  its 
main  tracks  into  this  square,  and  to  use  the  police  forc^s^of 
the  city  of  Washington  for  that  purpose. 

The  defendants  interposed  a  general  demurrer  to  thefc^ill, 
and  the  cause  having  been  set  for  final  hearing  and  ha\^"^ing 
been  argued  by  counsel,  the  bill  was  dismissed  with  cci^^sts. 
From  this  decree  the  complainant  appealed. 

Enoch  Totten  for  complainant : 

The  learned  judge,  holding  the  Special  Term,  was  of        ^^^ 
opinion  that  this  parcel  of  land  was  too  remote  from 
main  line  of  the  railroad  on  Maryland  avenue  to  be  wi 
the  8coi)e  of  the  statutes  comprising  the  charter  of  the  c 
pany.     He  declared   that  the   complainant  clearly  h 
right  to  construct  and  use  warehouses,  stations  and  w 


the 
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in  this  city,  necessary  for  tlie  proper  management  of      ^ 
business,  immediately  along  Maryland  avenue,  and  conn^^  ^ 
them  with  the  main  track  by  sidings.     He  instanced  sqi^^-^^^ 
267,  to  which  a  siding  has  been  laid  and  maintained,         ^ 
he  assumed  tliat  square   233  did  not  actually  abut  uj^  '^f 
the  building  line  of  Maryland  avenue,  and  that  there*^  — " 
this  right  did  not  exist  as  to  that  square,  and  decided  t-t^ 
the  railroad  company  had  no  authority  to  reach  this  pr:^  ^ 
erty  by  laying  tracks  either  across  Fourteenth  street  or  * 


the  street  sjmce  lying  between  the  main  line  and  the  pi  ^^^i 
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'ty.  This,  I  submit,  was  a  very  narrow  and  strained  con- 
ruction  of  the  statute,  and  it  is  unreasonable  and  erroneous. 
It  cannot  be  said,  upon  any  fair  construction,  that  a  sid- 
g  extending  from  the  main  tracks  on  Maryland  avenue, 
I  a  curved  line  to  this  piece  of  ground,  would  pass  over 
\y  part  of  either  Fourteenth  or  Water  streets.  But  it 
ems  to  me  wliolly  immaterial  whether  we  call  this  street 
r  one  name  or  by  another.  This  intervening  ground  is 
[jacent  to  the  street  and  connects  the  square  with  it.  But 
is  submitted  to  the  court,  that  if  it  be  true  that  the  greater 
eludes  the  less,  such  a  siding  would  fall  wholly  on  Mary- 
nd  avenue.  The  space  lying  between  the  main  track  and 
lis  square  is  formed  by  the  junction  of  the  three  streets  at 
lis  point,  and  it  may  as  well  be  called  Maryland  avenue 
;  Water  street,  and  it  is  no  more  Water  street  than  Four- 
enth.  If  this  be  not  so,  then  by  parity  of  reasoning  the 
hole  space  to  the  width  of  eighty  feet  at  the  head  of  Long 
ridge  is  Water  street,  inasmuch  as  Water  street  extends 
long  the  entire  river  front.  It  may  also  be  argued  that 
16  company  has  no  right  to  extend  its  tracks  across  this 
pace,  thus  called  Water  street,  to  reach  Long  Bridge,  be- 
iuse  no  authority  can  be  found  in  the  statutes  to  cross 
V^'ater  street. 

The  same  reason  may  be  applied  against  the  right  of 
omplainant  to  pass  over  any  transverse  street.  This  is  es- 
ecially  so  at  the  junction  of  C,  Seventh,  Eighth  and  Ninth 
treets,  with  Maryland  and  Virginia  avenues. 

It  may  as  well  be  said  that  the  company  is  without  right 
0  construct  its  tracks  over  the  very  large  space  created  by 
he  intersection  of  these  streets,  as  to  say  that  it  is  without 
lUthority  to  cross  the  space  in  front  of  square  233.  This 
ipace,  at  the  junction  of  Maryland  and  Virginia  avenues 
md  C,  Seventh,  Eighth  and  Ninth  streets,  is  about  380  feet 
vide  by  about  900  feet  long. 

An  inspection  of  a  map  showing  the  various  points  at 
«rhich  the  lettered  and  numbered  streets  intersect  Virginia 
md  Maryland  avenues  along  the  line  of  this  railroad  will 
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show  a  large  number  of  spaces  of  irregular  shapes  ancl    of 
different  sizes,  formed  by  such  intersections. 

It  seems  to  me  that  it  can  be  conclusively  establi8h^<i, 
both  by  reason  and  authority,  that  the  construction  pvtt 
upon  the  statutes  by  the  court  below  was  erroneous.  I  h«*  v-e 
carefully  examined  all  the  authorities,  which  a  most  dili- 
gent search  enabled  me  to  discover,  and  in  every  ca.^<?, 
where  a  similar  question  was  involved,  the  decision  l:i^8 
been  in  favor  of  the  right  of  the  company  to  exercise  "fclie 
power  here  claimed. 

It  will  not  be  denied  by  any  lawyer  at  this  bar  that  t1:kis 
space  in  front  of  square  233  is  a  part  of  a  public  highi^r^ay 
or  highways,  and  that  the  fee  simple  title  thereto  is  in    ^trAie 
United  States.     The  United  States  may  dispose  of  it  in  s  x3.<3h 
manner  and  for  such  uses  and  purposes  as  the  legislat: 
branch  of  the  government  may  deem  expedient  or  pro] 
Van  Ness  vs.  City  of  Washington,  4  Peters,  232.     An  omt 
nary  municipal  corporation,  even  where  the  fee  of  the  str" 
is  in  the  abutting  owners,  may  grant  the  use  of  the  str" 
for  railroad  purposes.     Barney  vs.  Keokuk,  104  U.  S.,  3 
S.  C,  4  Dillon,  593. 

The  attention  of  the  court  is  invited  to  the  follow  :m    '^S 
wholesome  and  advanced  doctrines  on  this  subject,  decla  '^     ^ 
by  the  Supreme  Court  of  Pennsylvania:  

*'The  right  of  the  Sui)reme  legislative  power  to  author^    '^^^ 
the  building  of  a  railroad  on  a  street  or  other  public  hi  ^^^ 
way,  is  not  now  to  be  doubted.     It  has  been  settled,  not  o  :^^^-**. 
in  England,  but  in  Massachusetts,  New  York,  and  in  Pe:^  ^°' 
sylvania.     If  such  conversion  of  a  public  street  to  purpc^  ^^^^ 
for  which  it  was   not  originally  designed,  does  operate  ^^' 

verely  upon  a  portion  of  the  people,   the  injury  must 
borne  for  the  sake  of  tlie  greater  good  which   results  to     "*^ 
public  from    the  cheap,  easy  and  rapid  conveyance  of  p"^"  ^"^ 
sons  and   property  by  railway.     The    commerce    of  a       ^^  ^ 
tion    must  not    be    stopped    or    impeded   for    the   con\^    ^^-^. 
ience    of  a    neighborhood.     But  we  can  say  this  only  * 

cases   where   the  authority   has    been    given   by   the   i=^  ^^ 
ereign   power   of   the    State.      That   any   private   indi^^*'   '^ 
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lal  or  incorporated  company,  not  empowered  to  do  so 
)y  an  act  of  the  legislature,  can  take  possession  of  a 
itreet  and  make  a  railroad  upon  it  without  being  guilty  of 
I  criminal  offence,  is  a  proposition  which  I  am  sure  no  law- 
yer would  ever  dream  of  making.  The  right  of  a  company, 
herefore,  to  build  a  railroad  on  the  street  of  a  city,  de- 
pends, like  the  lawfulness  of  all  its  other  acts,  upon  the 
rcrms  of  its  charter.  Of  course,  when  the  power  is  given 
n  express  words,  there  can  be  no  dispute  about  it.  It  may 
ilso  be  given  by  implication;  for  instance,  if  a  company  be 
authorized  to  make  a  railroad  by  a  straight  line  between 
two  designated  points — this  implies  the  right  to  run  upon, 
along  or  across  all  the  streets  or  roads  which  lie  in  the 
course  of  such  line;  so,  also,  when  an  act  of  incorporation 
directs  a  road  to  be  made  between  certain  termini,  by  such 
route  as  the  grantees  of  the  privilege  shall  think  best,  it 
may  be  located  on  an  intervening  street  or  other  common 
highway  if,  in  the  judgment  of  the  directors,  it  may  be  nec- 
essary or  expedient  to  do  so." 

The  Court  of  Appeals  of  the  State  of  New  York,^  speak- 
ing on  a  kindred  subject,  used  the  following  language:    . 

"To  make  out  a  case  within  the  statute  under  which  this 
proceeding  is  instituted,  the  land,  the  acquisition  of  which 
is  sought,  must  be  Mbr  the  purposes  of  the  incorporation,  or 
for  the  purpose  of  running  or  operating  the  road'  of  the  pe- 
titioner. What  may  be  required  in  the  exercise  of  this 
power  has  been  defined  by  this  court  in  several  cases, 
[n  re  N.  Y.  &  H.  R.  R.  Co.  vs.  Kip,  46  N.  Y.,  546,  it  was  held 
-hat  the  only  limit  of  the  grant  of  power  .sought  to  be  exer- 
cised under  the  act,  is  the  reasonable  necessity  of  the  cor- 
poration, in  the  discharge  of  its  duty  to  the  j^ublic.  See, 
ilso.  In  re  B.  &  A.  R.  R.  Co.,  53  N.  Y^.,  574,  where  this 
principle  was  endorsed,  and  it  was  stated  that  there  must 
be  an  evident  and  apparent  absence  of  all  occasion  or  ne- 
cessity for  the  property  for  the  legitimate  purposes  of  the 
corporation." 

In  the  case  of  The  Tenn.  &  A.  R.  R.  vs,  Adams,  3  Head, 
697,  it  was  held  that  whilst  railroad  companies  are   to  be 
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confined  within  the  privileges  granted  by  their  charte 

"  Yet  this  rule  of  construction  is  not  to  deprive  them 
the  benefit  arising  from  the  obvious  sense  of  the  charter,  a 
moreover,  whatever  is  essential   to  the  enjoyment  of  t 
thing  granted  will  be,  necessarily,  implied  in  the  grant" 
The  court  in  that  case  further  declared  that: 
"The  power  to  come  within  the  city  of  Nashville  carrL 
with  it,  by  implication,  the  power  if  need  be,  to  locate  t 
road  upon  a  street  or  alley ;  for  instance,  if  a  company 
authorized  to  make  a  railroad,  by  a  straight  line  betwe 
two  designated  points,  this  implies  the  right  to  run  upo 
along,  or  across  all  the  streets  or  roads  which  lie  in  t 
course  of  such  line.     So  the  power  to  enter  the  city,  of  n 
cessity,  gives  the  right  to  locate  the  road  somewhere,  an 
if  need  be,  upon  a  street  or  alley." 

In  the  case  of  the  Commissioners  of  Long  Branch  vs.  T 
West  End  B.  B.,  29  N.  J.  Eq.,  566,  a  bill  was  filed  prayi 
an   injunction   to   restrain   the   defendant   company   fro 
(amongst  other  things)  laying  its  tracks  on  a  certain  pub 
street,  and  thereby  occupying  it  to  an  unnecessary  or  u 
reasonable  extent. 

The  court,  in  its  opinion,  said: 

"It  cannot  be  doubted  that  the  defendants,  in  the  co 
struction  of  their  road,  have  a  right  to  occupy  the  highwa 
to  the  extent  of  a  reasonable   necessity.     Such  right  ma^ 
arise  by  implication." 

In  this  case  a   question   was  made  whether  the  track 
should  pass  over  the  street  longitudinally,  or  at  right  angle 
in  connection  witli  a  curve.     The  court  denied  the  injun 
tion  and  left  the  company  at  liberty  to  cross  according 
its  own  plan. 

In  State  vs,  Morris  &  Essex  B.  B.  25  N.  J.  L.,  441,  it  wa. 
held  that  a  railroad  company  might  be  proceeded  agains 
by  individuals  for  obstructing  a  public  street  by  its  depo 
and  its  surroundings,  and  that  a  railroad  company  w 
bound  "  so  to  locate  the  depot  tliat  they  could  receive  an 
discharge  freight  and  passengers  without  injuriously  inter 
fering  with  the  use  of  the  highway  by  the  public." 
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And  see  the  opinion  of  Shaw,  C.  J.,  in  the  case  of  the  In- 

Ibabitants  of  Springfield  vs.  Conn.  River  R.  R.  Co.  4  Cush., 

0,  a  case  not  unlike  but  much  stronger  against  the  claims 

the  railroad  than  is  this  one. 

In  a  case  in  the  Supreme  Court  of  Pennsylvania  involving 

"the  right  of  a  railroad  to  construct  as  a  part  of  its  road  a 

turnout  or  siding  connecting  its  main  line  with  nianufac- 

"turing  or  mining  establishments,  a  right  far  more  extensive 

«ind  important  than  is  claimed  here,  that  court  declared  the 

law  of  that  State  to  be  in  favor  of  the  right,  and  said: 

"  We  cannot  assent  to  the  opposite  contention,  which  holds 
that  a  side  track  which  leads  only  to  a  manufacturing  or 
mining  establishment,  held  in  private  ownership,  is  illegal, 
because  it  does  not  subserve  a  public  use.     These  establish- 
ments are  very  numerous,  especially  in  Pennsylvania,  along 
and  near  a  line  of  railroad.     They  serve  to  develop  the  re- 
sources of  the  State,  they  give  employment  to  vast  numbers 
of  citizens,  and  constitute  a  most  important  element  in  the 
general  wealth  and  prosperity  of  the  community ;  conven- 
ience and  consequent  cheapness  of  transportation,  are,  in 
most  cases  essential,  and  in  many,  vital  to  their  mainten- 
ance.    Moreover,  considerable  portions  of  the  general  pub- 
lic are  directly  interested  in  the  traffic  which  goes  to  them, 
and  in  that  which  comes  from  them. 

"Hence,  in  the  connection  in  which  we  are  now  consider- 
ing them,  we  cannot  regard  them  as  merely  private  inter- 
ests, and,  therefore,  without  the  pale  of  that  public  use  for 
'Which  private  property  may  be  taken  in  the  construction  of 
I'ailroads  lawfully  established  and  actually  used  for  public 
J>urposes."  Gtetz'  Appeal,  96  Penn.  St.  See,  also,  Harvey 
%^.  Thomas,  10  Watts,  63 ;  Sherman  vs.  Buick,  32  Cal.,  241 ; 
brewer  tw.  Bowman,  9  Ga.,  37;  Robinson  vs,  Swope,  12 
IBush.,  21;  Cleveland  &  P.  R.  R.  Co.  vs.  Speer,  56  Pa.  St., 
332;  Pittsburg  vs.  Pa.  R.  R.  Co.,  48  Pa.  St.,  359;  Prather 
'^js.  Jeffersonville  R.  R.  Co.,  52  Ind.,  16. 

The  many  tracts  of  land  of  peculiar  and  irregular  shapes 

^hove  referred  to,  along  the  line  over  which  this  company 

^as  permitted  to  construct  and  maintain  its  railroad,  must 
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have  been  taken  into  consideration  by  the  legislature  wlm. 
the  authority  was  granted,  and  they  were  intended  to 
utilized  for  stations,  turnouts,  &c.,  &c.     There  are,  alo 
the  line  of  the  railroad  from  the  canal  to  the  river,  nine 
these  spaces:  at  South  Capitol  street;  at  Delaware  avenu: 
between  2d  and  3d  streets;  between  4^  and  6th  streets; 
tween  Gth  and  10th  streets;  at  10th,  11th,  12th  and  1 
streets. 

The  spaces  created  by  these  various  junctions  were 
tended  by  the  act  of  Congress  to  be  included  in  the  desigi 
tion  of  the  particular  streets  which  help  to  form  them,  a* 
it  will   not  do  to  segregate  a  small  part  of  one  of  th« 
spaces  and  call  it  a  part  of  a  lettered  or  numbered  streetr- 
order  to  argue  that  the  company  has  no  statutory  author 
to  pass  over  it.     If  this  can  be  done,  then  the  company  1 
no  lawful  right  to  cross  over  any  of  these  spaces. 

The  act  of  Congress  authorising  the  company  to  exte 
its  track  over  the  Long  Bridge,  "and  connect  with  a- 
railroads  constructed  or  that  may  hereafter  be  constructe-* 
in  Virginia,  requires,  in  peremptory  language,  that  the  co 
pany  "shall  give  other  railroad  companies  the  right  to  p^ 
over  said  bridge  *'  on  terms.  This,  of  course,  involves  c^ 
responding  increase  of  track-room,  car-yards,  and  freigB 
yards. 

It  seems  to  be  well  settled  that  when  a  railroad  compa 
is  autliorised  to  occupy  tlie  street  of  a  city  for  its  road, 
possesses  the  riglit,  as  a  necessary  incident,  to  make  a  "tui 
out"  within  tlie  limits  of  a  street  to  communicate  with 
depot  (R.  R.  vs.  Municij)ality,  1  La.  Ann.,  128),  and  author! 
to  construct  a  railroad  includes,  ex  vi  termini,  such  additioi 
sidings  and  branches  to  their  depots,  wharves,  &c.,  as 
made  necessary  by  increase  of  business.  All  power  to  C( 
struct  and  maintain  a  railroad  necessarily  includes  power 
build  depots,  stations,  side-tracks,  engine-houses,  switch 
repair  shops,  ^'c,  ttc.  Enfield  Toll  Bridge  Co.  vs.  Ha 
ford  ifc  N.  H.  R.  R.  Co.,  17  Conn.,  454;  Black  vs.  Phil.  & 

R.  R.  Co.,  58  Pa.  St.,  249 ;  Turnpike  Co.  r.s.  Camden  &  Amb ^^'J 

R.  R.,  2  Harr.,  N.  J.,  314 ;  Duncan  vs.  R.  R.  Co.,  94  Pa.  St., 4: 
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e  Sup.  R  R.  Co.  rs.  U.  8.,  93  U.  S.,  453 ;  Cathron  rs,  R.  R. 
2  Phillips,  469  (Eng.  Ch.);  P.,  W.  &  B.  R.  R.  Co.  rs, 
liams,  54  Pa.  St.,  103;  Com.  vs.  Haverhill,  1  Allen,  523  ; 
3do  &  W.  R.  R.  r.v.  Daniels,  16  Ohio  St.,  390;  N.  Y.  &  H. 
I.  /  5.  Kip,  46  N.  Y.,  546;  Protzman  cs.  R.  R.  Co.,  9  Ind., 
;  Speer  ts,  R.  R.  Co.,  56  Pa.  St.,  325. 
he  original  charter  provides  that  the  company — 
May  enter  upon  and  use  and  excavate  any  lands  which 
7  be  wanted  for  the  site  of  said  road  or  the  erection  of 
ehouses  or  other  works  necessary  for  the  said  road,  or  for 
construction  and  repair,  and  that  they  may  build  bridges, 
scales  and  weights,  lay  rails,  may  take  and  use  earth, 
vel,  stone,  timber,  or   other   materials  which   may  be 
ded,  for  the  construction  and  repair  of  the  said  road  or 

of  its  works,  and  may  make  and  construct  all  works 
itever,  which  may  be  necessary  and  expedient  in  order 
he  proper  completion  and  maintenance  of  the  siiid  road." 
f  the  company  may  enter  upon  and  use  "any"  lands 
ich  may  be  "  wanted  "  for  warehouses  or  other  works,  why 
uld  it  not  be  allowed  to  enter  square  233  ?     Is  it  because 

square  does  not  actually  touch  an  imaginary  building 
3  of  Maryland  avenue,  if  there  was  no  Water  street  or 
irteenth  street  here  ?  If  this  square  could  not  have  been 
chased,  could  it  have  been  condemned  under  the  statute  ? 
^he  Supreme  Court  of  Indiana,  speaking  on  this  very 
ject,  said: 

At  the  termini  of  railroads,  depots  are  necessarily 
;ted  ;  at  these  depots  the  main  business  of  the  roads  must 
iischarged ;  trains  of  freight  and  passenger  cars  and 
motives  must  be  kept  in  reserve,  and  must  stand  while 
ig  loaded  and  unloaded,  &c.  In  short,  about  a  depot, 
ks  must  necessarily  be  extended  on  every  side  for  the 
unmodation  of  the  company  and  the  public  in  the  trans- 
on  of  business,  and  companies  have  the  implied  powers, 
er  their  charters,  to  make  such  as  are  reasonable  and 
^ssary ;  we  think  an  extension  of  200  rods  of  such  an 
►ortant  business  road  as  we  know  that  in  question  to  be, 

not  unreasonable ;  lands  may  be  taken  for  depots,  as 
68 
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well  as  for  roads,  of  which  they  are  a  necessary  incidcDt.' 
Protzraan  r^.  R.  R.  Co.,  9  Ind.,  469. 

The  distance  proposed  to  be  traversed  here  is  only  20( 
feet  from  the  main  line.     If  this  is  an  unreasonable  lengtL^^  _j 
of  side-track,  how  far  may  the  company  go  ? 

The  only  limitation  on  the  right  of  the  company  to 
found  in  the  statute  as  to  occupying  property,  is  in  the  thii 
section  of  the  act  of  1867,  which  prohibits  the  "entry" 
the  company  on  "  any  lot  or  square,  or  upon  any  part  of  ai 
lot  or  square  owned  by  the  United  States,"  to  locate  or  co 
struct  its  road  or  to  "excavate." 

Congress  authorized   the  company  to  acquire  and  ho 
property  for  its  depots,  stations,  &c.,  and  it  can  hardly 
held  that  there  was  no  legislative  intention  to  permit  t! 
company  to  use  them.     Some  of  the  authorities  have  go* 
a  great  way  in  the  construction  of  statutes,  in  order  to  all( 
railroad  companies  access  to  the  depots,  &c.     Black  Ri^ 
Import.  Co.  V8.  La  Crosse  Co.,  54  Wis.,  659 ;  State  vs,  R. 
Co.,  3  Ind.,  421 ;  R.  R.  Co.  vs.  R.  R.  Co.,  8  C.  S.  Green,  1^  T  ; 
Davis  V8.  R.  R.  Co.,  1  Sneed,  94 ;  U.  S.  vs.   Bridge  Co.^      ^ 
McLean,  517  ;  Rorer  on  R.  R.,  489 ;  R.  R.  Co.  vs,  R.  R  CTo., 
23  N.  J.  Eq.,  157;  Hughes  vs.  R.  R,  Co.,  18  Fed.  R,  106; 
U.  P.  R.  R.  Co.  vs.  Hall,  91  U.  S.,  346-354;  R.  R.  Co.   ^t-a 
Gas  Light  Co.,  63  N.  Y.,  326 ;  Chi.  &  W.  R.  R.  Co.  vs.  Dun 
bar,  100  111.,  110 ;  Houston  &  Texas  R.  R.  vs.  Odum,  2  Am. 
and  Eng.  R.  R.  Cases,  3  Texas  503 ;  Rio  Grande  R.  R.  Co. 
vs.  Brownsville,  45  Texas,  88 ;  10  John.,  388 ;  52  Ga.,  245. 

The  power  of  determining  whether  or  not  depots  and 
stations  are  necessary  and  expedient,  and  where  they  shall 
be  erected,  is  by  the  statute  confided  to  the  president  and 
board  of  directors  of  the  company,  and  when  they  have  once 
exercised  that  power  in  good  faith,  their  judgment  is  not 
reviewable,  but  is  conclusive  on  all  authority  in  this  District, 
except  that  of  Congress.  Ford  vs.  Ch.  &  N.  W.  R.  Co.,  Wis., 
663 ;  N.  Y.  H.  R.  Co.  vs.  Hip,  46  N.  Y.,  546 ;  Giesy  vs.  R 
R.  Co.,  4  Ohio  St.,  308 ;  Brainard  vs.  Clapp,  10  Cush.,  6; 
Curtis  vs.  R.  R.  Co.,  14  Allen,  55 ;  Pierce  on  Railways,  148, 
160,  494 ;  Hawley  vs.  Steele,  6  Ch.  Div.,  521 ;  See  Speed  t». 
U.  S.,  8  Wall.,  83. 
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If  the  company  cannot  secure  the  use  of  grounds  within 
he  limits  of  the  city  and  adjacent  to  its  line  of  tract  neces- 
lary  for  warehouses,  depots,  stations,  how  can  it  accomplish 
he  object  for  which  it  was  ordained  ?  It  may  as  well  be 
excluded  wholly  from  the  city. 

The  act  of  Congress  of  June  21, 1870,  authorizing  the  com- 
pany to  extend  its  railroad  along  Maryland  avenue  and  on 
ind  over  the  Long  Bridge,  require  the  company  to  repair 
;he  old  bridge  then  existing,  and  to  "  erect  and  maintain  the 
Irawbridges  so  as  not  to  impair  the  free  navigation  of  the 
Potomac  River,  and  in  efficient  working  condition  at  all 
times."  It  also  required  the  company,  in  order  to  accom- 
modate travel  and  traffic  until  the  needful  changes  in  the 
bridge  should  be  made,  to  repair  all  damages  to  the  (then) 
present  bridge,  and  maintain  it.  The  act  also  requires  the 
L^ompany  to  accord  to  other  railroad  companies  the  right  to 
pass  over  the  bridge.  The  company  having  complied  with 
ihese  requirements,  stands  in  the  attitude  of  a  purchaser  for 
in  adequate  consideration,  and  is  entitled  to  a  liberal  con- 
traction of  the  statute,  and  to  an  unembarrassed  use  of  its 
privileges.  Southern  R.  R.  Co.  r^.  Screven,  45  Ga.,  613; 
L'urnpike  Co.  rs.  State,  94  U.  S.,  63. 

It  is  therefore  submitted,  that  the  decree  of  the  Special 
Term  should  be  reversed,  and  that  the  injunction  as  prayed 
;hould  be  ordered. 

A.  G.  RiDDi^  for  defendant: 

This  whole  matter  maybe  summarized  under  two  general 
aeads : 

I.  Has  the  railroad  company  the  right  to  construct  a  track 
From  its  main  stem  to  its  property — square  233 — across 
Fourteenth  street  ? 

II.  Have  the  Commissioners  of  the  District  of  Columbia  a 
right  to  prevent  such  action  by  the  plaintiff? 

To  a  correct  apprehension  of  these  questions,  two  other 
things  are  necessary  to  be  first  considered: 

First.  As  to  the  locus. 

To  cross,  as  proposed,  is  to  traverse  Fourteenth  street 
directly. 
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To  enter  square  233  by  side  tracks,  as  suggested,  is       ^ 
traverse  a  space — parts  of  Fourteenth,  Water  and  E  stre^^ta 

and  Maryland  avenue — in  common.     This  is  not  involv ^ed 

in  the  case,  however. 

For  the  law  protecting  open  spaces — public  streets — fn  -)m 
use  by  any  private  person  for  any  purpose  whatever,  i  lee 
Sec.  222,  Rev.  Stats.  D.  C,  pp.  25,  26. 

Section  224  prohibits  the  use  of  streets  by  street  railroa^k-ds 
without  express  authority  from  Congress. 

Section  226  requires  all  obstructions  of  every  kind  to      T>c 
removed  from  all  streets,  avenues  and  sidewalks  improv  -^^ 
by  aid  from  the  United  States,  as  these  streets  were. 

Section   227  requires  suits  to  be  instituted  against  ^a*-^^ 
parties  so  obstructing  streets,  avenues  and  sidewalks. 

Section  229  denounces  a  penalty  against  any  person 
structing  such  street,  avenue  or  sidewalk. 

Such  is  the  locus  and  such  the  law  protecting  it. 

Second.  What  are  the  duties  and  powers  of  the  appelli 
Commissioners  in  the  premises  ? 

Section  77,  Rev.  Stats.  D.  C,  places  all  streets,  avenu< 
sidewalks,  alleys  and  sewers  within  the  entire  control  of 
Board  of  Public  Works,  created  by  the  act  of  February 
1871. 

Act«  of  June  20,  1874  (18  Stats.,  116),  and  of  June 
1878  (20  Stats.,  102),  confer  these  powers  and  duties  up-^ 
the  present  Commissioners. 

I.  Now,  how  fares  the  first  of  our  two  propositions. 

The  land  dedicated  to  the  public  as  a  street  confers  up  ^^ 

the  public  a  paramount  right,  over  and  above  all  others, 
which  even  the  sovereign  can  dedicate  it. 

Congress  can  lay  upon  it  an  additional  servitude  subon 
nate  to  this  paramount  right  of  the  public. 

Whoever  claims  that  Congress  has  laid  upon  it  this  adi 
tional  burden  in  derogation  of  the  public  right,  must  sh< 
it  by  unequivocal  grant,  express  or  implied.  No  one  qui 
tions  these  propositions. 

Congress  granted  to  the  plaintiff  the  right  to  lay  its  trac:^^  ^* 
along  Maryland  avenue  to  and  over  the  Long  Bridge.     Tl 
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rings  the  plaintiff  within  200  feet  of  the  nearest  point  of 
[uare  233.  That  is  to  say,  Congress  came  within  200  feet 
*  authorizing  the  plaintiff  to  lay  a  track  to  square  233. 

And  the  plaintiff  comes  within  a  little  over  12  rods  of 
taking  a  case  for  an  injunction — stating  the  case  with  rude 
iccinctness. 

II.  As  to  the  second — 

The  plaintiff  gave  formal  notice  that  he  would  appear  at 
16  point  indicated  and  lay  its  track  across  Fourteenth 
;reet  at  the  named  time. 

a.  It  had  no  shadow  of  a  right  to  do  so. 

b.  It  was  a  punishable  offence  to  do  it. 

c.  The  locus  was  specially  within  the  power  of  the  Com- 
lissioners,  under  authority  of  the  United  States,  whose  duty 
;  was  to  prevent  the  threatened  invasion  of  it  by  the  rail- 
3ad  company.  And  they  did ;  will  continue  to  do  so,  un- 
jss  restrained  by  the  court,  or  until  Congress  grants  a  license 
>  the  plaintiff  to  lay  its  track  as  proposed. 

The  claim  of  the  appellee  is,  that  the  right  to  enter  and 
raverse  a  portion  of  the  city  gives  it  by  necessary  implica- 
lon  a  right  to  acquire  property  convenient  for  warehouses 
nd  depots  in  the  city,  and  construct  the  necessary  tracks  to 
hem  and  across  a  street  for  this  purpose,  if  necessary. 

a.  To  this  it  is  urged  that,  to  indulge  this  implication,  it 
9  necessary  to  cross  a  public  street  which  express  statute 
aw  has  dedicated  to  a  paramount  public  purpose,  which 
his  implication  cannot  repeal,  overcome  or  modify.  An 
mplied  grant  of  this  character  cannot  prevail  against  an 
ixpress  grant. 

b.  That  in  no  event  could  this  implied  right  to  cross  a 
itreet  be  allowed,  except  upon  the  clearly  shown  right  to 
establish  warehouses  and  depots  in  the  city,  and  tliat  no 
>ther  site  for  them  than  that  proposed  can  be  found. 

The  bill  makes  no  such  case  of  necesKitv. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
jourt. 

In  the  case  of  the  l^altimore  &  Potomac  Railroad  Com- 
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pany  against  Jaraes  B.  Edmonds,  Joseph  R.  West  and  Gar- 
rett J.  Lydecker,  Commissioners  of  the  District  of  Colum- 
bia, we  liave  a  bill  in  chancery  instituted  by  the  complain- 
ant against  the  defendants  for  obstructing  the  exercise  of 
their  rights  as  a  corporation  in  building  a  railroad  track  to 
square  No.  233,  ground  which  the  bill  avers  the  company 
has  purchased  for  the  purpose  of  the  convenience  and  ne- 
cessities of  the  railroad  "  for  warehouse  and  other  purposes."" 

It  is  chiimed  by  the  bill  that  the  complainants  are  au- 
thorized by  legislative  power  to  do  this  thing;  that  the; 
had  a  sovereign  grant  of  Congress  to  this  end.     On  the  othe        -^^ 
hand  it  is  claimed  by  the  respondents,  that  the  exercise  cr:^:f 
this  assumed  riglit  is  an  invasion  of  the  dedicated  rights  ci::z>i^ 
the   public  to  tlie  streets  of  the  city  of  Washington,  an^ 
that  the  resiKjndents,  as  guardians  of  the  public  rights 
the  citizens  of  Washington,  were  in  duty  charged  with  pi 
venting  it,  as  they  have  thus  far  done.     Over  this  questic^-    d 
of  power  arise  the  issues  of  this  case,  and  it  is  a  very  serioi     "^s 
case  too.     It  is  a  grave  case  in  tlie  exercise  of  the  politic^^l 
sovereignty  of  the  District.     It  is  a  grave  case  when  coBC=3- 
sidered   in  the  light  of  the  construction  of  the  corpora"*  *^^ 
power    of  tliis   corporation.     And  what    renders   the  ca^^*^ 
graver,  is  tlie  serious  attitude  that  has  been  assumed  wil^^^" 
reference  to  it.     A  corporation  has  attempted  to  exercise  i         ^^ 
corporate  riglits,  and  the  munici})al  authority  has  arreste^^^^ 
it  by  the  intervention  of  the  police  iorce.     This  is  what  thr"^^^ 
bill  complains  of 

It  is  not  a  contested  cjuestion  that  Congress  has  the  so         ^" 
ereigii  power  to  dispose  of  this  matter  as  it  will,  under  it^-^^^ 
Constitution  of  the  United  States.     As  the  municipal  a'       "" 
tliority  of  this  District,  under  the  Constitution,  it  had  tbnr^^ 
power  to  permit  the  advent  of  this  railroad  into  this  D^Es- 
trict  for  commercial  purposes.     In  exercising  its  municij^  ^^ 
sovereignty  over  the  District  in  the  light  of  the  same  C(^^^- 
stitntional  authority,  they  had  tlie  power  to  ordain  a  poli"^^'- 
cal  sovereignty  here  in  guardianship  of  the  streets.    The 
wiiole   subject  was  within  the  control  of  the  law  makiug" 
power,  and  over  that  question  no  issue  is  taken  in  theargu- 
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Qent  of  the  case.  It  is  not  a  question  of  the  existence  of 
he  power,  but  of  its  exercise,  and  the  limitations  of  the  ex- 
ircise  of  that  power.  The  complainant  in  this  case  starts 
)ut  with  the  proposition  that  they  have  a  plenary  right  to 
lo  just  what  they  are  doing. 

Entering  into  the  act  of  incorporation  of  the  road  by  au- 
hority  of  Maryland,  and  repeated  again  in  the  authority 
:iven  it  by  Congress  to  enter  this  District,  we  are  pointed 
0  this  language  as  vindicative  of  the  plenary  power  confer- 
ed  upon  this  corporation  for  commercial  purposes: 

"  The  said  road  when  completed  not  to  be  more  than  sixty- 
ix  feet  wide,  except  at  or  near  its  depots  or  stations,  where 
he  width  may  be  made  greater,  with  as  may  tracks  as  the 
►resident  and  directors  may  deem  necessary." 

It  is  claimed  on  the  one  hand  that  here  is  a  plenary  grant 
o  make  this  road  at  least  sixty-six  feet  wide  for  commercial 
uirposes.  It  is  claimed  on  the  other  hand  that  this  grant 
8  qualitied  by  the  fact  that  it  contemplated  the  rural  ex- 
stence  of  the  road,  and  not  its  city  existence.  But  the 
anguage  is  re-enacted  by  Congress  in  the  terms  they  found 
t,  and  as  far  as  it  is  capable  of  application  to  the  condition 
>f  the  District,  it  is  the  text  of  authority  to  the  end  for 
vhich  it  was  designed. 

Again,  the  court  is  pointed  to  the  further  language : 

"And  they  or  their  agents,  or  those  with  whom  they  may 
jontract  as  their  agents,  may  enter  upon  and  use  and  ex- 
cavate any  lands  which  may  be  wanted  for  the  site  of  said 
•cad  or  the  erection  of  warehouses  or  other  works  necessary 
i'or  the  said  road  or  for  its  construction  and  repair." 

It  is  said  that  here  is  the  plenary  grant  not  only  to  enter 
the  District  with  the  road,  but  to  erect  any  works  essential 
bo  tlie  prosperity  and  purposes  of  the  corporation.  And  it 
is  very  difficult  to  conceive  how  broader  language  could  be 
used — more  ample  phraseology  to  an  end. 

Here  was  a  railroad  running  into  the  capital  of  the  nation 
hr  its  convenience  and  for  the  convenience  of  the  public 
svho  might  seek  this  centre  of  political  power.  Congress 
\ad  seen  fit  to  grant  an  act  of  incorporation  for  this  purpose, 
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and  evidently  they  intended  it  should  answer  the  purpo8( 
for  which  it  was  designed,  a  public  convenience,  and  pro- 
vided that  they  might  erect  any  works  essential  to  the  opera-^ 
tion  of  the  road. 

How  language  more  ample,  more  significant  and  compre — 
hensive  can  be  used  than  they  have  used  here,  it  is  diflBculta- j-i. 
to  imagine.     It  is  as  ample  as  the  necessities  of  the  sub — -^^ 
ject.     It  is  as  ample  as  the  reasonable  conveniences  of  th^^^^,^^ 
subject.     It  is  as  ample  as  the  commercial  demands  of  thift  ^    . 
centre,  through  the  agency  of  this  road,  could  require.     Anc^       , 
we  do  not  know  that  this  proposition  is  controverted  as  ai 
abstract  proposition,  for  we  have  not  met  the  subject 
chief  difficulty. 

Again,  we  are  pointed  by  the  complainants  to  anoth< 
passage  in  the  act  manifesting  the  same  intention  on  tl 
part  of  the  law-makers : 

"And  may  make  and  construct  all  works  whatsoev  -^r, 
which  may  be  necessary  and  expedient  in  order  to  «::^he 
proper  completion  and  maintenance  of  said  road." 

Now,  inasmuch  as  "  all  "  embraces  the  constituents  of 
inasmuch  as  the  larger  embraces  the  lesser,  and  inasmuc 
you  cannot  contemplate   anything  that  is  not  covered 
"all,"   it  is  claimed  by  the  complainant  in  this  case 
they  have  the  power  to  make  "  all  "  the  necessary  roads, 
more  plenary  grant  never  was  issued  to  a  corporation, 
corporation  would  have  been  empowered  to  do  this  with 
this  phraseology,  if  it  had  not  been  named  at  all ;  if 
gress  had  not  taken  the  special  pains  to  enumerate  that  tb' 
should  construct  "  any  and  all  works  necessary  "  to  this  rofl- 
the  law  would  imply  it.     The   law  creating  a  corporati( 
with  commercial  powers  and  purposes,  and  revealing  tl 
commercial  powers  and  purposes  of  its  creation  in  the  term 
of  its  creation,  carries  with  it  all  the  implications  that  foUo^^^ 
that  grant,  and  there  is  no  principle  in  the  construction  ot-^-^  ^g. 
corporate  power  better  settled  than  that  the  clear  expres-^^^^^. 
sion  of  power  brings  with  it  all  implications  that  are  em— ^  ^r^of 
braced  in  it.     Even  without  this  phraseology,  the  power  of*^ 
the  corporation  would  have  been  complete  to  do  this,  and  we 
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do  not  know  that  this  is  seriously  controverted  by  the 
defendants ;  we  have  not  heard  it  seriously  controverted. 
We  have  not  met  the  point  at  issue,  yet,  in  this  case.  These 
considerations  are  considerations  of  authority  and  power 
that  the  complainants  have  tendered  to  the  deliberation  of 
the  court  as  covering  what  they  did.  And  the  argument  in 
response  is,  not  that  they  have  not  this  power,  nor  that  this 
commercial  grant  does  not  carry  with  it  all  of  the  authority 
essential  to  its  practical  execution ;  but  it  is  insisted  that 
they  arc  departing  from  it,  going  away  from  it,  and  beyond 
the  grant  of  power,  and  seeking  for  their  license  outside  of 
authority,  and  therein  are  invading  the  guardianship  per- 
mitted to  the  Commissioners  of  the  District  over  the  high- 
ways of  the  District.     There  lies  the  point. 

The  language  of  the  defence  is  practically  this:  You  may 
come  into  the  District  of  Columbia  as  Congress  has  author- 
ized you  to  do.  You  may  cross  all  the  streets,  from  one  to 
twenty-one,  in  traversing  the  District  from  one  border  to 
'he  other,  doing  no  unnecessary  damages,  and  interposing 
xo  unnecessary  obstacle  in  doing  it.  You  may  do  all  that. 
iut  you  shall  not  cross  a  street  or  depart  from  the  line  of 
rouT  transit  to  build  a  depot,  or  to  build  a  warehouse  or  a 
workshop,  or  a  locomotive  stable.  You  shall  not  command 
Luthority  to  cross  a  street  for  any  of  these  purposes. 

Now,  it  is  not  necessary  for  the  court  here  to  adjudge  that 
;he  power  exists  to  cross  a  street  for  the  determination  of 
ihis  case,  for  here  we  have  a  mere  proposition  to  leave  the 
avenue  and  pass  over  a  highway,  or  a  country  dedicated  to 
^  highway,  and  to  the  first  ground  to  be  found  of  a  private 
iliaracter.  Within  the  track  of  the  railroad,  within  the  limi- 
tatiouK  of  the  street  upon  which  the  track  of  the  railroad 
traverses,  and  without  it,  and  within  the  border  of  the  square 
that  is  proposed  to  be  occupied,  there  is  none  but  highway. 

There  is  that  undefined,  ideal  line  between  Water  street 
and  Maryland  avenue,  that  is  ascertained  by  the  projection 
of  Maryland  avenue,  or  the  line  of  Maryland  avenue,  or 
^naptying  out  of  Maryland  avenue  into  Water  street,  which- 
ever you  please ;  it  is  "  street "  all  the  while,  and  it  is  the 
69 
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street  that  would  answer  to  the  integrity  of  their  action  i       ^^ 
the  light  of  seeking  contiguous   property  for  corporation  -^^ 
purposes.     It  is  contiguous,  for  it  is  the  nearest  property  im:    -•^ 
approach  to  the  line  of  Maryland  avenue  that  you  can  findKi^^) 
and  you  go  over  no  other  property  to  reach  it. 

Our  streets  are  peculiar,  as  the  geography  of  the  cit 
demonstrates.  We  are  furnished  with  right-angled  high 
ways,  right-line  highways,  and  we  are  furnished  with  ohliqu^  .mrjie 
and  acute  angles  ;  we  are  furnished  with  spaces,  and  we  ar^-"^cre 
furnished  with  that  undefined  marriage  of  highways  withC^  ^Ah 
each  other,  and  you  cannot  tell  where  the  ceremony  trans-.^  js- 
pired,  except  hy  an  imaginary  line  ;  and  upon  the  hordes  -^^er 
of  this  enlargement  lies  square  233,  and  this  company  is  f  is 
charged  with  the  oflFence  of  overleaping  the  boundaries  or^n^  of 
corporation  authority  in  taking  the  first  land  that  they  cacr  .misd 
reach  over  a  highway. 

It  is  perfectly  obvious  that  in  the  sense  and  substantia^^^  ^al 
intendment  of  Congress,  even  if  they  were  confined  to  ecu  -«:-»^  ^u- 
tiguous  property  for  the  display  of  depot  or  warehouse  worfcaJ  '■rk, 
they  have  substantially  complied  with  it  in  this  in8tanccE^-s:>  ice- 
For  it  is  the  substance  of  the  thing  that  the  law  is  pursuing^  Mzng, 
and  not  its  shadows.     This  corporation  was  incorporated  fo  ^z^Ti  for 
practical  commercial  work.     These  highways  were  pointer -s^^^^^ 
out  in  the  correlation  of  that  work,  and  if  they  cannot  apc^  ^^ap- 
proach  the  site  of  highways  where  they  mingle  with  eaci 
other  to  get  to  land,  or  to  get  to  private  land,  you  hav»" 
practically  defeated  the  purposes  of  the  act  of  incorporation  -CX  <=^^ 
and  we  think  if  the  doctrine  of  contiguous  territory  obtainc*^  ^.^id 
as  in  the  instance  of  this  bill,  this  company  has  practicall;^  X  -I  "*^ - 
and  fairly  observed  it  in  seeking  block  233  through  Wate:  ^^-^  ^*^ 
street,  if  that  is  the  name  of  it,  to  its  border. 

But  that  does  not  satisfy  my  conclusion  about  the  author:^^^^^^' 
ity  granted  by  this   act  of  incorporation,  individually.    -  _.   ' 

only  speak  for  myself  in  this.     Here  is  an  express  provisioix^  <=>  ^^° 
in  the  original  charter,  re-enacted  into  the  extending  of  th#  ^=*^^"^ 
road  into  this  District,  and  re-enacted  again  in  extending  ^^^^g 
the  road  through  this  District,  that  the  corporators  ma^-^^V 
cross  the  public  highways  of  the  District 


cli 
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Now,  is  it  rendered,  in  the  restricted  sense,  a  right  to  cross 
it  in  the  transit  of  the  main  line  ? 

Not  at  all.     The  right  to  cross  the  highways  is  a  right  co- 
extensive with  the  legitimate  necessities  of  the  corporation, 
whether  those  necessities  are  manifested  in  the  m,ovement8 
of  a  locomotive  npon  the  line  of  transit,  or  manifested  in  its 
reaching  out  its  short  arms  to  warehouses,  to  locomotive 
stables,  and  to  depots.     They  are  as  much  identified  with 
and  coherent  in  the  structure  of  the  railroad  as  the  main 
line,  and  all  the  phraseology  applicable  to  the  termini  that 
is  pronounced  upon  the  main  line,  is  applicable  all  the  way 
through.     You  cannot  distinguish   in  the   power.     If  one 
l)lock  is  not  large  enough  to  accommodate  the  depot  con- 
veniences or  necessities  of  a  road,  the  same  authority  that 
permits  them  to  cross  a  street  in  the  transit  of  a  road,  per* 
mits  them  to  cross  a  street  in  seeking  another  block  most 
convenient  to  the  one  that  they  occupy,  for  the  purpose  of 
perfecting   the   conveniences   and  necessities  of  the   road. 
And  why  not?     Legislation  is   an  intelligent  exercise  of 
power,  working  to  a  purpose.     In  this  instance  it  is  an  ex- 
ercise of  power  working  to  the  purpose  of  accommodating 
i^his   District  with  commercial  easements  in  bringing  the 
people  and  their  products  to  it,  and  taking  the  people  away 
from  it,  and  it  has  not  discharged  its  functions  until  it  does 
it,  and  it  cannot  discharge  its  functions  properly  until  it  is 
e<}uipped  with  all  the  appointments  necessary  to  do  it,  and 
the  appointments  occupying  these  squares  are  just  as  neces- 
sary as  anything  else. 

But  it  is  said  they  may  wander  all  over  your  city,  if  that 
be  the  case.  No,  it  does  not  follow  at  all  that  they  may. 
There  is  no  such  vagrancy  encouraged  by  the  theory  at  all. 
They  can  follow  just  as  far  as  the  necessity,  the  reasonable 
necessity  of  the  subject  requires,  and  therein  is  interposed 
the  guardianship  of  the  courts.  The  courts,  under  all  the 
authorities  that  have  been  presented,  are  invoked  at  this 
point  to  ascertain  whether  they  are  following  vagrant  ways, 
or  whether  they  are  legitimately  enacting  the  functions  of 
their  authority,  and  there  is  where  the  whole  matter  rests ; 
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there  is  where  the  whole  matter  rests  in  this  case.    Is  this 
a  reasoDahle  appropriation  of  corporate  power  to  the  end  oi 
commercial  necessity?     And  it  is  the  only -question,  in  my 
judgment,  that  appeals  to  the  power  of  the  court.     It  is  not 
a  question  of  squares ;  it  is  not  a  question  of  streets.     It  is 
a  question  of  propriety  in  the  squares  and  propriety  in  tilie 
streets.     But  these  are  my  individual  views  of  the  subjoct, 
and  I  do  not  wish  to  charge  them  over  to  the  account  of  ItiTie 
•court ;  especially  as  the  other  proposition  is  ample  to  co^ver 
the  ground  that  the  court  has  unanimously  taken. 

This  court,  from  time  to  time,  has  been  called  upoii>     ^^ 
administering  the  fate  of  this  road  judicially,  to  clean   €:>ut 
the  streets  from  one  end  of  them  to  the  other.     It  has   tci^ld 
this  company  that  they  should  not  stop  in  the  streets.         I* 
'has  said :" You  shall  not  unload  your  freight  here;  y^ou 
shall  not  load  it;  you  shall  not  make  a  stable  of  this  str^=5et 
•for  your  locomotives  or  your  cars;  or  let  out  offensive  stcr^^ck 
•to  stand  here."     The  court  has  cleaned  up  this  Maryl^—  °^ 
avenue  from  one  end  to  the  other,  by  decree  and  judgme- 
until  this  corporation  is  pretty  much  ruled  out  of  th 
streets,  except  for  transit.     They  can  move  through  th 
•but  they  cannot  stop  on  them  for  freight  or  depot  purpo 
Well,  we  have  got  them  out  of  the  street,  and  now  w 
happens?     The  guardians  of  this  road  come  into  court 
tell  us  that  they  are  not  permitted  to  go  anywhere  else. 

What  is  the  effect  of  all  this,  except  to  repeal  the  ac^*^  ^^ 


incorporation  which  created  the  company?     "You  can  ^-^^ 
do  anything  in  this  street;  you  cannot  do  anything  oii^^^ 
the  street,  because  you  cross  a  street,  or  because  you  cross   ^  ^ 
feet  of  undefined  street  occupied  for   nothing  else."      '^^^  ^ 


result  of  it  would  be,  as  is  perfectly  obvious  to  eve r y b^-^^'  *^' 
to  cripple  and  defeat  the  objects  of  the  corporation,  and 
defeat  the  ends  of  public  interest,  as  well  as  to  defeat;  ^ 

ends  of  Congressional  purpose,  if  it  is  carried  out. 

Why,  it  is  said,  they  can  go  somewhere  else.     Wei 
does  not  appear  in  this  case  that  they  can.     All  the  t^ 
mony  before  us  in  this  case  is  to  the  effect  that  square 
is  eminently  the  proper  place  for  it.     Even  counsel  say  t; 
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authority  will  permit  them  to  pass  a  street,  they  cannot 
stowed  away  any  better  that  they  know  of  than  on  square 
3 ;  and  anybody  who  looks  at  the  geography  of  the  locality 
11  see  that  it  is  pre-eminently  the  proper  place,  because  it 
right  on  the  skirt  of  population — ^beyond  it  is  a  marsh 
iich  has  been  inhabited  for  seventy  years  by  nothing  but 
ids.  It  is  a  common  dumping  ground.  It  is  a  swamp, 
ad  if  there  is  any  place  inoflfensive  to  public  taste,  it 
3ms  to  us  that  they  have  found  it  here.  There  is  no  neigh- 
rhood  to  be  discommoded  by  it.  A  large  body  of  substan- 
tl  business  men,  reflecting  the  commercial  interests  of  the 
istrict,  by  testimony,  say  that  this  is  eminently  the  proper 
ace  to  put  this  road  into  stable,  and  hope  that  the  Com- 
issioners  will  permit  it  to  be  done. 

These  views,  generally  expressed,  have  operated  with  the 
urt  to  grant  the  injunction  prayed  for  in  this  bill,  and  to 
rmit  this  company  to  go  on  its  way. 

Mr.  Justice  James  said: 

The  question  is  simply  one  of  construction  of  the  charter, 
ingress  has  said  that  the  tract  shall  not  be  wider  than 
xty-six  feet,  except  at  the  depots  and  stations,  and  has  pro- 
ded  for  taking  land  necessary  for  the  purposes  of  the  road, 
he  implication  is  that  the  depot  grounds  are  to  be  along 
le  line  prescribed.  In  applying  this  to  the  peculiar  plan 
Washington,  I  have  arrived  at  the  conclusion  that  the 
)mpany  is  authorized  to  take  and  use  for  depot  purposes, 
fiy  lots  between  the  front  of  which  and  the  line  of  the  road 
o  other  lots  intervene.  For  the  purposes  of  this  act  such 
)t8  may  be  said  to  front  upon  and  lie  along  the  road.  This 
ould  give  authority  to  use  as  depot  grounds,  with  the  turn- 
uts  necessary  to  reach  it,  a  lot  which  fronts,  as  the  lot  in 
uestion  does,  towards  Maryland  avenue,  although,  by  the 
ecess  caused  by  the  intersection  of  several  streets,  it  does 
ot  touch  that  avenue.  It  is  unnecessary  to  consider  in  this 
ase  complainant's  argument  that  the  charter  authorises  it 
0  take,  and  construct  approaches  to,  even  a  second  tier  of 
ots,  not  fronting  in  any  sense  on  Maryland  avenue,  in  case 
hey  should  be  necessary. 
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Mr.  Biddle  said :  I  will  take  leave  to  answer  this  bill,  ^^ 
you  simply  overrule  my  demurrer.  I  have  some  very  gra  -"""^^ 
questions  which  I  wish  to  present  to  this  court  before  t^^® 
matter  is  finally  disposed  of. 

After  a  short  discussion   between   Mr.  Riddle  and  M"^» 
Totten^  the  Chief  Justice  said: 

The  Chief  Justice.  We  would  rather  the  motion  should  he 
reduced  to  writing,  with  the  reasons  for  it,  and  if  those 
reasons  are  a  new  discovery  of  facts,  or  a  contradiction  of 
facts,  we  will  advise  concerning  it.  But  the  law  cannot  be 
reviewed  again  here.  This  decision  is  finals  so  far  as  this 
court  is  concerned^  with  reference  to  the  law  of  the  case. 


Keefb  v.  Bramhall.  551 

Maetin  Keefb  vs.  Wiluam  L.  Bramhall  et  al. 

Equity.    No.  8712. 

f  Decided  March  16,  1885. 

i  The  Chief  Justice  aiid  Justices  Wylie  and  James  sitting. 

1.  A  tax  deed  on  its  face  amounts  to  nothing  as  proof  of  title  until  author- 
ity for  making  the  deed  is  shown. 

2.  Where  one  enters  claiming  under  color  of  title,  and  by  length  of  adverse 
possession,  gains  a  good  title,  he  will  hold  acconling  to  the  metes  and  bounds 
set  out  in  his  colorable  title,  although  his  actual  possession  has  extended 
only  to  a  part  of  the  land  claimed,  and  that  is  the  only  effect  of  color  of 
title. 

8.  But,  where  the  entry  in  the  first  instance  is  tliat  of  a  mere  trespasser, 
without  colorable  title,  his  adverse  possession  of  twenty  years  gives  him 
title  only  to  the  land  he  has  actual  possession  of. 

4.  A  tax  deed  void  on  its  face  does  not  even  give  a  color  of  title. 

5.  Recording  a  void  tax  deed,  and  paying  the  taxes  on  the  property,  are  not 
acts  amounting  to  adverse  possession. 

[     0.  The  Statute  of  Limitations,  in  force  in  this  District,  in  respect  of  real 
\         property  is  that  of  21  James,  chap.  1,  section  10,  and  under  it  there  must 

be  twenty  years  actual,  open,  notorious,  visible  adverse  jK)ssession  against 

a]l  the  world. 

7.  E(|uity  will  ucyer  intefere  between  two  claimants  to  a  piece  of  real  estate, 
for  the  purpose  of  quieting  title,  unless  the  complainant  shows  a  clear  and 
indisputable  title,  but  will  leave  him  to  any  other  remedy  that  ho  may  have. 

8.  Equity  will  not  presume  strongly  in  favor  of  a  tax  title,  A  party  who 
purchases  a  tax  titlti,  purchases  with  full  knowledge  that  he  is  running  a 
risk,  and  he  is  bound  to  know  whether  the  tax  title  is  good  or  not.  He 
buys  with  his  eyes  oi)en,  and  to  no  person  does  the  rule  caveat  anptor  ap- 
ply more  than  to  such  a  purchaser. 

9.  There  is  no  presumption  in  favor  of  the  validity  of  a  title  descended  from 
a  deceased  ancestor  unless  the  latter  died  seized  of  the  property. 

statkment  of  the  case. 

The  plaintiff  being  in  possession  filed  his  bill,  Septem- 
ber 19,  1883,  to  quiet  title  to  the  west  half  of  lot  three  in 
square  780,  in  the  city  of  Washington.  He  avers  that  he 
acquired  title  thereto  by  deed  from  Wm.  B.  Todd  and  wife, 
of  July  8,  1870,  and  Todd  acquired  title  by  deed  from  Caro- 
line H.  Earl,  of  June  15,  1849,  and  she  took  under  decree 
of  partition  of  the  estate  of  James  McCormick,  jr.,  of  the 
Baltimore  County  Court,  January  term,  1846,  and  he  de- 
rived title  by  tax  deed  from  the  corporation  of  Washington 
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city  of  May  12,  1841,  the  property  having  been  sold  Novem- 
ber 19.,  1827,  for  taxes  for  the  years  1824,  1825  and  1826. 

Two  of  the  defendants  are  sued  as  trustees,  and  the  others 
as  the  alleged  heirs  of  James  S.  Stephenson,  who  died  io 
the  city  of  Washington  about  the  year  1811.  The  bill  al- 
leges that  the  latter  defendants  claim  to  have  inherited  this 
property,  together  with  a  large  quantity  of  other  property 
in  the  city  of  Washington,  from  their  said  alleged  ancestor, 
Stephenson,  and  undertook  and  pretended  to  convey  an  un- 
divided half  interest  in  the  same  to  Anna  T.  Bramhall,  wife 
of  defendant  Bramhall,  by  deed  of  November  2-),  1882,  the 
consideration  recited  being  $500.  The  bill  avers  that  thii 
conveyance  was  without  any  consideration,  in  fact  is  a  fraud^^ 
and  the  property  therein  conveyed  is  actually  worth  man; 
thousand  dollars.  And  that  the  same  defendants  conveye( 
or  pretended  to  convey  the  other  half  interest  in  the  sam^  _^e 
property  to  defendant,  William  L.  Bramhall,  by  deed  of  th*  ^^ne 
same  date. 

That  Bramhall  and  wife,  thus  possessed  of  this  half  loz^^ot 
and  some  eighteen  or  nineteen  other  original  lots,  all  situat^fc^^ 
in  the  city  of  Washington,  reconveyed  the  same  to  the  do^  e- 
fendants  herein  named,  the  said  grantors  in  the  two  dee<r^  ils 
mentioned,  by  deed  of  February  17,  1883;  and  by  deed  ^^-of 
same  date,  they,  in  turn,  conveyed  to  Bramhall  and  Bake  -r, 
trustees. 

That  the  title  to  plaintiff's  property  is  thus  clouded  1       jy 
these  J)retended  conveyances,  and  that  defendants  refuse  — Mo 
bring  an  action  of  ejectment  to  try  their  pretended  titM_e. 
The  plaintiff  being  without  any  adequate  remedy  at  la^"^^ 
therefore  brings  his  bill  in  equity  to  quiet  the  title  to  ttie 
property  in  controversy,  and  asks  for  judgment  against  die 
defendants  for  damages  in  the  sum  of  $250. 

The  defendants  answering  averred  that  the  title  of  tie 
plaintiff  was  founded  on  a  tax  title,  and  was  null  and  void,»nd 
the  record  so  showed  the  same;  that  the  said  west  half  of  Jot 
3,  square    780,  was  not  inclosed,   nor   was  any  dwelliDg 
erected  thereon  until  1870;  they  denied  that  the  plaintiff 
and  those  under  whom  he  holds  have  paid  taxes  thereon  for 
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more  than  fifty  years,  and  have  exercised  all  the  rights  of 
property  in  and  to  the  same  against  all  persons,  and  par- 
ticularly against  the  defendants,  as  alleged  in  the  bill;  that 
said  lot  was  vacant,  unoccupied,  uninclosed,  and  in  the  pos- 
session of  no  one  until  1870,  when  the  plaintiff  took  posses- 
sion and  erected  a  humble  dwelling  thereon ;  that  the  other 
defendants  are  grandchildren  of  the  said  James  S.  Stephen- 
son, who  died  about  the  year  1811,  and  that  they  inherited, 
among  certain  other  lots,  the  property  in  question,  and  they 
show  a  regular  sequence  of  conveyances  from  the  original 
proprietor  to  their  ancestor. 

The  conveyances  to  Bramhall  and  wife,  and  reconveyance 
to  the  defendants,  and  their  conveyance  to  Bramhall  and 
Baker,  trustees,  as  alleged  in  the  bill,  were  admitted;  but 
they  averred  that  the  conveyances  to  Bramhall  and  wife  were 
for  a  valuable  and  sufficient  consideration,  and  divested  of 
all  fraud,  and  allege  that  upon  conference  with  the  parties 
interested  the  said  Mrs.  Bramhall  reconveyed  for  a  full  com- 
pensation to  be  paid,  ifcc;  that  the  trustees  have  and  possess 
a  fee  simple,  title  in  and  to  the  lot  mentioned  for 
the  purposes  of  the  trust;  but,  notwithstanding  this,  the 
defendant,  Bramhall,  offered  to  give  the  plaintiff  a  quit 
claim  deed  for  $100. 

Issue  was  joined,  and  testimony  being  taken,  the  proof 
showed  that  the  lot  was  purchased  by  the  plaintiff  of  Wil- 
liam B.  Todd,  in  1870,  when  it  was  a  vacant  lot,  and  it  ap- 
pears to  have  remained  a  vacant  lot,  uninclosed,  from  date 
of  tax  sale  to  date  of  sale  by  Todd  to  plaintiff  in  1870,  when 
the  plaintiff  erected  a  small  dwelling  thereon;  that  this 
property,  with  the  adjoining  lots,  was  a  common,  wholly 
unimproved  until  the  Board  of  Public  Works  graded  D 
street.  The  excavation  in  front  of  the  lot  made,  in  grading 
the  street,  is,  or  was,  about  seventeen  feet  deep.  The  prop- 
erty, as  it  stood,  cost  the  plaintiff  about  $2,500,  and  was 
fairly  worth  $1,500.  The  taxes  were  paid  up  to  date,  the 
plaintiff  having  paid  them  since  his  purchase  of  Todd. 
The  property  was  assessed  since  the  tax  sale  or  deed  in  the 
name  of  McCormick,  Todd  and  the  plaintiff.  The  defendants 
70 
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Bince    the   tax  sale   have   never   paid   any   taxes  on  th 
property. 

The  tax  sale  took  place  in  1827 ;  was  for  taxes  due  for 
the  years  1824, 1825  and  1826.  The  price  paid  for  the  whole 
lot  (of  which  only  one-half  was  in  controversy)  was  $2.83. 
The  tax  deed  under  the  sale  was  not  given  until  about 
fifteen  years  afterwards,  to  wit,  May  12,  1841.  The  bill  did 
not  allege  that  the  tax  deed  was  a  valid  one,  but  averred 
'Hhat  said  tax  deed  is  at  all  events  at  least  a  colorable  title, 
and  the  complainant  and  his  grantors  having  claimed  there- 
under for  more  than  forty  years,  and  having  asserted  all  the 
while  a  right  of  property  in  the  same  as  against  all  per- 
sons, and  particularly  as  against  the  defendants,  or  either 
of  them,  and  all  persons  who  claim  under,  by  or  through 
them  or  either  of  them,  he  claims  an  indefeasible  estate  in 
and  to  said  lot  and  premises." 

At  the  hearing  in  Special  Term  the  court  dismissed  the  bill 
"without  prejudice  to  either  party  proceeding  at  law." 

J.  G.  BiGELOW  for  complainant: 

The  defendant's  conveyances  cast  a  cloud  upon  the  plain- 
tiff's title,  who,  being  in  possession,  of  course  has  no  remedy 
at  law  against  the  defendants,  and  is,  therefore,  compelled 
to  seek  redress  in  a  court  of  equity.  This  court  unques- 
tionably has  jurisdiction.  Pierce  cs,  Webb,  3  Bro.  Ch.,  16; 
Hay  ward  t^s.  Dinsdale,  17  Ves.,  Ill ;  Byne  vs.  Vivian,  5  Ves., 
606,  607 ;  Mayor  of  Colchester  cs,  Lowton,  1  Ves.  &  B.,  244; 
Attorney  General  vs,  Morgan,  2  Russell,  306;  Duncan  cs, 
Worrall,  10  Price,  31 ;  Jackman  vs,  Mitchell,  13  Ves.,  581 ; 
Petit  es.  Shephard,  5  Paige,  493 ;  Van  Doren  e;.s.  Mayor,  &c., 
of  New  York,  9  Paige,  388;  Fish  vs,  French,  15  Gray,  520; 
Sherman  vs.  Fitch,  98  Mass.,  59;  Sullivan  vs.  Finnegan,  101 
Mass.,  447;  Bunce  vs.  Gallaher,  5  Blatch.  C.  C,  48;  Clon- 
ston  vs.  Shearer,  99  Mass.,  209 ;  Woods  vs.  Monroe,  17  Mich., 
238 — all  cited  in  note  4,  to  section  700,  Story's  Equity  Juris- 
prudence; and,  Eldridge  vs.  Smith,  34  Vt,  484;  Hodges  vs. 
Griggs,  21  Vt.,  280,  cited  in  note  to  section  711a,  Story's 
Eq.  Jurisprudence. 
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These  authorities  effectually  dispose  of  the  question  of 
iurisdictioD. 

The  main  question  in  the  case,  one  purely  of  law,  arises 
Dut  of  the  following  uncojitroverted  state  of  facts:  James  8. 
Stephenson,  the  ancestor  of  the  heneficial  defendants,  died 
in  the  city  of  Washington  about  the  year  1811,  seized  in  fee 
simple  to  the  lot  in  question.  None  of  the  defendants  hav^e 
labored  under  the  disability  of  coverture,  infancy,  insanity, 
or  any  «ther  disability  to  prevent  the  running  of  the  Stat- 
ute of  Limitations. 

The  plaintiff's  title  is  founded,  first,  in  a  tax  title  to  Mc- 
Cormick  of  1841 ;  and  second,  in  a  decree  of  partition  of  his 
estate  by  the  Baltimore  county  court,  January  term,  1846, 
assigning  this  particular  property  with  certain  other  to 
Caroline  H.  McCormick,  who  afterwards  intermarried  with 
Earl.  Then  the  property,  by  deed  in  fee  simple  from  her 
of  1849,  is  conveyed  to  the  late  William  B.  Todd,  deceased, 
and  Todd  conveys  by  like  deed  of  1870  to  the  plaintiff. 

The  lot  in  controversy  is  situated  in  square  780,  fronts 
south  on  D  street  north,  between  Third  and  Fourth  streets 
east.  No  public  street  or  highway  was  opened  up  past  this 
property  or  to  it  until  the  time  of  the  Board  of  Public 
Works.  It  contains  about  2,000  square  feet  of  ground,  and 
the  excavation  in  front  of  it  made  by  the  said  Board  in 
grading  D  street  was  about  seventeen  feet  deep.  It,  to- 
gether with  adjoining  lots,  remained  a  common,  unculti- 
vated, unimproved  and  uninclosed  down  to  the  year  1870, 
when  the  plaintiff,  having  purchased  of  Todd,  erected  a 
small  frame  dwelling  thereon,  before  the  grading  of  the 
street.  After  the  street  was  graded,  the  plaintiff  excavated 
the  lot,  and  brought  it  down  to  the  grade  of  the  street,  and 
built  an  additional  story  of  brick  under  his  house.  This 
excavation  and  underpining  of  his  lot  and  house  cost  the 
plaintiff  over  one  thousand  dollars.  The  title  of  this  lot 
has  stood  on  the  land  records  of  the  District  in  the  name 
of  the  plaintiff  and  those  under  whom  he  claims,  and  been 
assessed  and  taxed  for  the  purposes  of  the  municipal  gov- 
ernment of  the  city  of  Washington  and  District  of  Colum- 


556  Keefe  v.  Bhakhall. 

1)ia,  in  their  names,  ever  since  the  tax  deed  of  1841.    Th< 
taxes  have  been  paid  by  the  plaintiff  since  1870,  and  priozr 
thereto  they  were  presumably  paid  by  Todd,  and  those  uu 
der  whom  he  held.     At  least  they  were  not  paid  by  the  de 
fendants.     It  may  be  stated  as  an  obvious  fact  that  this  lo 
was  never  worth  anything  for  agricultural  or  horticultnra 
purposes  to  induce  the  owner  to  inclose  it  by  a  fence,  or  foi 
the  purposes  of  a  building  site,  being  inaccessible  by  anj^ 
public  improved  highway  or  street,  until  the  time  of  th 
Board  of  Public  Works. 

The  facts  are  fairly  stated,  and  the  sole  question  is:  Hau^s-Xas 
the  plaintiff  a  good  title  against  the  defendants?  Hasth^^tfJ^he 
Statute  of  Limitations  barred  the  rights  of  the  defendantu^  Mznia 
to  claim  this  lot? 

The  common  law  doctrine,  requiring  twenty  years  unin^::K  in- 
terrupted adverse  occupation  of  real  estate  or  land  by  ai«:^^*^*n 
actual  pedis  possessio  of  it  by  fence  inclosure,  an  actual  culX  .K-wi- 
tivation,  an  actual  improvement,  or  by  an  actual  possess*  ^*' 
sion,  in  order  to  acquire  title  against  the  owner,  is  familiar  -^^^  *'' 
to  all. 

The  doctrine  and  the  rule  had  their  origin  in  the  feudal 
system  long  before  written  deeds  of  conveyance  were  hearer 
of,  before  charters  and  deeds  of  foeffment  as  memorials  oz 
the  fact  of  livery  of  seisin  were  thought  of;  long  before  th< 
establishment  by  law  of  public  records  for  the  recordatio 
of  land  titles.     The  origin  was  at  a  time  when  the  onl 
method  and  means,  recognized  by  the  law  as  effectual 
transfer  the  title  to  land,  consisted  of  the  ceremony  calle 
livery  of  seisin,  performed  in  the  presence  of  the 
vicinage,  when  the  grantor  inducted  the  grantee  into  po 
session  by  the  delivery  of  the  symbolical  twig  and  turf. 

It  is  obvious  that  under  such  a  system  of  acquisition  and 
tenure  of  title,  no  adverse  claim  could  be  recognized,  unless 
founded  upon  actual,  open  and  notorious  occupation  or  pos- 
session, for  it  was  by  such  occupation  or  possession  alone 
the  fact  of  ownership  could  be  determined.  There  were 
then  no  land  records,  as  at  the  present  day,  in  which  title 
might  be  traced  from  one  generation  to  another.     But  the 


Keefe  v.  Bkamhall.  6 

ommon  law  in  this,  as  well  as  in  all  other  respects,  has 
>een  found  plastic,  moulding  and  adapting  itself  to  t  ^e 
lecessities  and  wants  of  man  in  a  more  enlightened  and 
)rogressive  age.  Still  retaining  the  original  principle  upon 
vhich  it  is  founded,  viz.,  public  notoriety,  it,  nevertheless, 
10  longer  requires,  in  all  cases,  as  a  sine  qua  noriy  actual  oc- 
cupation by  fence  inclosure,  cultivation,  improvement  or 
ictual  possession  for  twenty  uninterrupted  years  to  acquisi- 
tion of  title  as  against  the  owner. 

Mr.  Justice  Baldwin  said:  ^^It  is  well  settled  that  to  con- 
titute  an  adverse  possession,  there  need  not  be  a  fence, 
uilding  or  other  improvement  made;  it  suffices  for  this 
urjwse  that  visible  and  notorious  acts  of  ownership  are  ex- 
rcised  over  the  premises  in  controversy  for  twenty-one 
ears  after  an  entry  under  claim  and  color  of  title.  So 
luch  depends  on  the  nature  and  situation  of  the  property, 
le  uses  to  which  it  can  be  applied,  or  to  which  the  owner 
r  claimant  may  choose  to  apply  it,  that  it  is  difficult  to  lay 
own  any  precise  rule  adapted  to  all  cases.  But  it  may, 
/iih  safety,  be  said  that  where  acts  of  ownership  have  been 
[one  upon  land,  which  from  their  nature  indicate  a  notori- 
>us  claim  of  property  in  it,  and  are  continued  without  in- 
erruption  or  an  adverse  entry  by  him  for  twenty-one  years, 
lUch  acts  are  evidence  of  an  ouster  of  a  former  owner,  and 
m  actual  adverse  possession  against  him,  if  the  jury  shall 
ihink  that  the  property  was  not  susceptible  of  a  more  strict 
3r  definite  possession  than  had  been  taken  and  held. 
Neither  actual  occupation,  cultivation  or  residence  are 
QccesHary  to  constitute  actual  possession,  where  the  prop- 
erty 18  so  situated  as  not  to  admit  of  any  permanent  useful 
improvement,  and  the  continued  claim  has  been  evidenced 
by  public  acts  of  ownership  such  as  he  would  exercise  over 
property  which  he  claimed  in  his  own  right,  and  would  not 
exercise  over  property  which  he  did  not  claim."  Ewing  vs. 
Burnett,  11  Pet.,  52,  53. 

(NoTR — In  Tyler  on  Ejectment,  p.  892,  the  above  is  in- 
correctly quoted  in  the  last  two  lines.) 

Mr.  Justice  Story  said:  "The  object  of  the  law  in  requir- 
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ing  actual  seisin,  was  to  evince  notoriety  of  title  to  th 
neighborhood  and  the  consequent  burthens  of  feudal  dutiei 
In  the  simplicity  of  ancient  times  there  were  no  means 
ascertaining  titles  but  by  visible  seisin,  and,  indeed,  the 
was  no  other  mode  between  subjects  of  passing  title  but  li 
ery  of  the  land  itself  by  the  symbolical  delivery  of  turf  a 
twig.     The  moment  that  a  tenant  was  thus  seized  he  had 
perfect  investure,  and  if  ousted  could  maint-ain  his  acti 
in  the  realty,  although  he  had  not  been  long  enough 
possession  even  to  touch  the  esplees.     The  very  object 
the  rule,  therefore,  was  notoriety  to  prevent  frauds  up 
the  land  and  upon  the  other  tenants.     But  in  a  mere  a. 
cultivated  country,  in  wild  and  impenetrable  woods,  in  t 
sullen   and   solitary   haunts  of  wild  beasts  of  prey,   wlmst 
notoriety  could  an  entry,  a  gathering  of  a  twig  or  an  acox-i?, 
convey  to  civilized  man  at  a  distance  of  hundreds  of  miles? 
The  reason  of  the  rule  could  not  apply  to  such  a  state  of 
things,  and  ces^ante  ratione  cessat  ipsa  lex.     We  are  entirely 
satisfied  that  a  conveyance  of  wild  or  vacant  lands  gives  a       / 
constructive  seisin  thereof  in  the  deed  to  the  grantee.    It 
attaches  to  him  all  the  legal  remedies  incident  to  the  es- 
tate."    Green  vs.  Liter,  8  Cranch,  249.     See  also  Ellicotttwi 
Pearl,  10  Pet.,  412;  Tyler  on  Ejectment,  892. 

"When  an  entry  is  made  upon  lands  under  color  of  title, 
the  same  may  be   held   by  constructive  possession;  but  if 
made  under  a  simple  daim  of  title,  the  possession  must  be 
actual,  a  pedis  possessio,  definite,  positive  and  notorious/' 
Tyler  on  Ejectment,  p.  893,  citing  Bailey  vs.  Irley,  2  Nott 
&  McCord,  343;  Gibson  vs.  Martin,  1  Harr.  &  Johns.,  545; 
Hoy  vs.  Perry,  1  Litt,  171 ;  Hite's  Heirs  vs.  Sehrader,  3  lb., 
456;  Braxdale  vs.  Speed,  1  Marsh.,  106;  Smith  vs.  Mitchell, 
Il».,  207;  Skyle's  Heirs  r.^.  King's  Heirs,  2  lb.,  585;  Ander- 
son vs.  Turner,  3  lb.,  133;  Bodley  r«.  Coghill's  Heirs,  lb. 
615;  Moore   vs.  Farrow,  lb.,  49;  Trotter   vs.  Cassady,  lb 
366;  Doolittle  vs.  Lindsey,  2  Aikin,  155;  Tyler  on  Ejec 
ment,  pp.  895,  896,  and  cases  cited. 

In  delivering    the  opinion  of  the  court    in  the   case 
Owings  vs.  Tiernan's  Lessee,  10  Peters,  442,  Justice  8f 
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«aid :  "  It  is  wholly  unnecessary  for  ns  to  consider  whether 
the  instruction  as  given  is  maintainable  in  point  of  law  or 
not,  and  the  only  question  is,  whether  the  refusal  to  give  it 
as  prayed  for  was  correct ;  but  this  resolves  itself  into  the 
point  whether  it  is  absolutely  necessary  to  constitute  a  pos- 
session of  land  sufficient  to  bar  an  adverse  title  thereto  under 
the  Statute  of  Limitations  limiting  writs  of  right  to  thirty 
years,  that  there  should  be  an  actual  residence  or  fence  by 
the  party  claiming  the  benefit  of  the  statute  ;  that  is,  an 
actual  residence  on  the  land,  or  a  pedis  possessio  of  it  by  an 
inclosure.  The  argument  in  support  of  the  instruction,  as 
prayed,  assumes  that  there  can  be  no  possession  to  defeat  an 
adverse  title  except  in  one  or  other  of  these  ways — that  is, 
by  an  actual  residence  or  an  actual  inclosure,  a  doctrine 
wholly  irreconcilable  with  principle  and  authority.  Nothing 
can  be  more  clear  than  that  a  fence  is  not  indispensable  to 
constitute  possession  of  a  tract  of  land.  The  erection  of  a 
fence  is  nothing  more  than  an  act  presumptive  of  an  inten- 
tion to  assert  an  ownership  and  possession  over  the  prop- 
erty; but  there  are  many  other  acts  equally  evincive  of 
such  intention  of  asserting  such  ownership  and  possession, 
such  as  entering  upon  land  and  making  improvements 
thereon,  and  raising  a  crop  of  corn,  &c.,  under  color  of  title." 

"  And  a  deed  or  some  writing  sufficient  in  form  to  carry 
bhe  title  to  lands,  when  a  title  in  fact  exists,  is  an  essential 
ngredient  in  a  constructive  adverse  possession,  set  up  to 
>ar  a  recovery  in  an  action  of  ejectment"  Tyler  on  Eject- 
]Qeiit|  895,  and  cases  cited. 

Such  appears  to  be  the  law  when  the  claim  is  founded  in 
^  colorable  title,  that  is,  on  a  written  instrument  sufficient 
>ii  its  ferce  to  pass  the  title,  or  when  founded,  as  hereinafter 
iliown,  on  a  judgment  or  decree  of  a  court  having  jurisdic- 
i^ion.  If,  however,  there  be  no  such  written  instrument, 
xidgment  or  decree,  on  which  to  found  the  claim,  the  law 
r^equires  actual  possession,  cultivation,  improvement  or  in- 
closure for  the  requisite  period  to  bar  the  rightful  owner. 
Speaking  on  this  point,  Tyler  on  Ejectment,  p.  891,  says: 
'"  ^  But  it  must  be  considered  as  settled,  if  a  series  of  decisions 
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for  sixty  years  can  settle  a  question^  that  when  the  occnpBnt 
of  land  produces  no  written  title,  but  relies  solely  on  pos- 
session with  an  assertion  of  title,  he  can  retain  so  much  011I7 
as  he  had  under  actual  improvement  and  within  a  substan- 
tial inclosure.     And  the  decisions  are  that  the  possession 
must  be  marked  by  distinct  boundaries."     Citing  Brandt  w. 
Ogden,  1  Johns.,  156;   Jackson,  5;  Water,  12   lb.,  365', 
Jackson  V8,  Warford,  7  Wend.,  62 ;  Jackson  vs.  Halstead,  5 
Cow.,  216. 

"  The  doctrine  seems  to  be,  that  when  an  usurper  enters 
on  land,  he  acquires  possession,  inch  by  inch,  of  the  pat't 
which  he  occupies,  and  that  a  mere  naked  possession,  wi  tH- 
out  color  of  title,  is  adversary  only  to  the  extent  of  actu» 
inclosures,  which  must  be  definite  and  notorious."     Tyl^^ 
on   Ejectment,   894;  Hammond   vs,  Warfield,   2   Harr.        ^ 
Johns.,  151;  Hall  vs.  Gitting's  Lessee,  lb.,  380;  Jack»^=^^ 
vft.  Camp,  1  Cow.,  605;  Prevost's  Heir  vs.  Johnson,  9  Msu^*^^^ 
123  ;  Davidson's  Lessee  vs.  Baker,  3  Harris  &  McHenry,  S  ^^  ^' 

As  to  claim  founded  on  a  judgment  or  decree,  see  note^      ^ 
Ewing  V8.  Burnet,  11  Peter,  41 ;  Book  9,  L.  C.  P.  Co. 

Tax  title  is,  of  course,  a  colorable  title.     Blackwell 
Tax  Titles,  566,  567. 

If  any  authorities  can  be  found  not  in  harmony  with 
principles  laid  down  in  the  foregoing  cases,  it  will  be  fou. 
upon  examination,  that  they  exist  by  reason  of  some  stat- 
prescribing  what  shall  be  deemed  adverse  possession, 
some  of  the  States  such  statutes  have  been  enacted. 

Applying  the  doctrine  therein  laid  down  to  the  case  at 
we  find  that  the  plaintiff,  and  those  under  whom  he  clai 
have  exercised  all  the  rights  of  property  in  and  to  the  lo 
controversy  since  the  year  1841,  that  any  rightful  ow 
would  have  exercised,  considering  the  situation  of  the  pn 
erty  and  the  pur])08e8  for  which  it  was  adapted  ;  that  he 
his  grantors  have  claimed  openly  and  notoriously  the  si^  x*^ 
under  and  bv  virtue  of  the  tax  deed  of  1841,  and  the  deer  ^'^^ 
of  the  Baltimore  County  Court,  January  Term,  1846,  for  fo  ^  ^^ 
years,  and  under  color  thereof  have  paid  taxes  thereon  ;  tl^^* 
during  all  this  time,  the  title  has  stood  in  their  names  <^^ 
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he  public  land  records  of  the  District  of  Columbia,  and  been 
ssessed  and  taxed  in  their  names  on  the  books  of  the  muni- 
ipal  corporation  ;  that  the  most  evincive  acts  of  ownership 
lave  been  exercised  over  said  property  by  them,  viz.,  the 
ieed  in  fee  simple  of  Caroline  H.  Earl  of  1849  to  Todd,  and 
ike  deed  of  Todd  of  1870  to  the  plaintiff,  and  the  improve- 
nent  thereof  by  the  plaintiff  at  the  earliest  practicable 
Qoment,  by  the  erection  of  a  dwelling  thereon  as  soon  as  it 
vas  determined  by  the  District  government  to  open  "  D  " 
itreet  so  as  to  give  ingress  to  and  egress  from  the  property ; 
hat  all  these  acts  and  deeds  were  performed  and  done  under 
I  clear  claim  of  right  founded  upon  a  written  deed  sufficient 
m  its  face  to  carry  the  title,  and  on  a  decree  of  a  court  of 
lompetent  jurisdiction. 

Assuming  that  the  tax  deed  has  some  inherent  defect  by 
•eason  of  a  failure  on  the  part  of  the  municipal  authorities 
;o  comply  in  some  slight  respect  to  the  strict  requirements 
)f  the  law,  can  it  be  doubted  in  the  light  of  the  authorities 
:he  plaintiff  has  a  good  and  valid  title  as  against  the  defend- 
ints  after  the  lapse  of  more  than  forty  years?  The  tax 
Ieed  need  not  be  valid  to  give  colorable  title.  If  it  were 
absolutely  valid,  then  there  could  exist  no  need  of  invoking 
:he  aid  of  the  Statute  of  Limitations.  The  plaintiff  will 
rest  his  case  upon  the  law,  and  without  considering  the  pre- 
mmptions  of  the  law  in  respect  to  the  observance  of  the  let- 
:er  of  the  law  in  the  making  of  a  tax  deed  forty-three  years 
igo.  The  very  principle  upon  which  the  doctrine  of  acquir- 
ng  title  to  land  by  adverse  claim,  viz.,  notoriety  of  the 
jlaim,  conspicuously  exists  in  this  case.  The  registry  laws 
)f  the  District  remands  the  public  to  the  land  records  to 
iscertain  who  claims  title  to  any  particular  lot  within  this 
jurisdiction,  and  no  longer  do  we  look  to  see  whether  a  fence 
ncloses  a  building  lot,  or  even  to  see  who  is  actually  in 
possession,  if  we  find  a  title  of  record,  coming  regularly 
lown  by  a  connecting  chain  of  conveyances  extending  back 
for  more  than  a  half  a  century. 

A  little  common  sense  and  good  reason  will  harmonize  all 
this  with  the  doctrine  of  feudal  times  on  the  same  subject 
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The  plaintiff,  it  is  submitted,  is  clearly  entitled  to  have 
the  prayers  of  his  bill  granted,  viz.,  to  have  the  hostile  dee^ 
cancelled,  decreed  to  stand  for  naught,  himself  to  be  re£^' 
vested  with  his  title,  and  the  defendants  enjoined,  &c. 

W.  WiLLOUGHBY  for  defendants: 

It  will  be  noted  that  the  taxes  for  which  it  is  alleged  t 
property  was  sold,  were  for  the  years  1824,  1825  and  182 
that  is,  at  least  fifteen  years  before  the  date  of  the  deed,  th"^^^ 
sale  for  taxes  having  taken  place  in  the  year  1827,  fourtec^^^ 
years  before  the  date  of  the  deed.     Is  it  not  a  significarrr^^^^ 
fact  that  the  purchaser  did  not  ask  for  his  deed  for  the  peri 
of  twelve  years  after  the  time  allowed  by  law  for  redem 
tion  ?     He  did  not  seem  to  think  it  of  much  importance, 
he  did  not  take  the  trouble  to  have  it  recorded  until  Apr 
12,  1842,  a  year  after  its  execution,  which,  under  the  statu 
then  in  force,  renders  it  worthless  upon  the  face  of  th^ 
record.     See  Greenleaf's  Lessee  cs.  Birth,  6  Peters,  314 
Kev.  Stats.,  1838,  chap.  57  ;  Act  of  April  20,  1838. 

A  tax  deed  not  valid  upon  its  face,  is  not  a  colorable  title 
11  How.,  424 ;  Blackwell  on  Tax  Titles,  567-8. 

But  the  alleged  colorable  title  has  other  more  apparem 
defects:  The  next  thing  in  their  chain  of  title  is  an  extrac 
from  a  decree  in  partition  of  the  Baltimore  County  Cour 
Maryland,  of  an  estate  (alleged  by  complainant  to  be  tha 
of  James  McCormick,  jr.)  in  1846.     It  is  not  easy  to  see  how 
under   the   statutes,    proceedings  in  a  court  in  Baltimor 
county,   Maryland,  which   provides  for   a   partition  of  an 
estate  within  the  county  wh<jre  the  court  is  held,  can  deter 
mine  title  to  real  estate  in  the  city  of  Washington,  in  the 
District  of  Columbia. 

In  6  Cranch,  148,  it  is  held  that  a  court  of  equity  ma 
exercise  jurisdiction  in  relation  to  lands  outside  of  the  State- 
in  a  case  of  fraud,  trust  or  contract,  where  it  obtains  juris — 
diction  over  the  parties.     But  it  has  no  jurisdiction  as  to 
lands  outside  the  State,  in  a  case  of  unmixed  question  o 
title.     Still  less  could  this  be  so  where  the  subject  is  of  a 
statutory  nature,  and  is  purely  in  rem. 
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Such  decree  does  not,  therefore,  furnish  even  color  of  title. 
)  does  not  do  this  for  other  reasons.  The  extract  does  not 
38crihe  the  property  as  in  Washington.  Again,  it  does 
3t  appear  that  the  said  Caroline  H.  McCormick,  therein 
lentioned,  is  an  heir  of  James  McCormick,  jr.,  nor  does  it 
ppear  how  she  derives  title  from  James  McCormick,  jr. 
his  Caroline  H.  Earl  conveyed  her  interest  to  William  B. 
odd,  in  the  year  1849.  He  held  it  twenty-one  years,  and 
len  conveyed  to  the  complainant,  July  8th,  1870. 

Now,  it  is  agreed  that  there  was  no  occupation  of  this 
roperty  by  any  one  through  whom  the  complainant  claims^ 
nd  he  did  not  occupy  it  until  after  his  purchase  in  the  year 
870.  He  claims  that  there  was  no  public  improved  high- 
way until  the  time  of  the  Board  of  Public  Works.  The 
lighway  was,  however,  laid  out,  and  in  common  use,  long 
before,  and  there  was  no  obstacle  to  its  occupation  by  any- 
ne  who  desired  to  occupy  it.  In  fact  the  complainant,  him- 
elf,  testified  that  he  erected  a  dwelling  house  upon  the 
)roperty  prior  to  the  change  of  grade  by  the  Board  of  Pub- 
ic Works. 

The  entire  ground  of  complainant's  claim  of  title  is  ad- 
"-erse  possession.  Such  adverse  possession,  prior  to  1870,  is 
>ased  solely  upon  what  is  alleged  to  be  the  presumption 
hat  the  taxes  prior  to  1870  were  paid  by  Todd,  who  is 
ilaimed  to  have  held  a  colorable  title  from  1849  to  1870,  a 
)eriod  of  twenty-one  years.  There  is  no  evidence  as  to  who 
)aid  such  taxes,  and  it  is  admitted  that  there  was  no  occu- 
)ation  whatever  by  Todd,  nor  by  complainant,  nor  any- 
)ne  through  whom  he  claims  to  have  derived  title. 

The  complainant  quotes  from  Tyler  on  Ejectment,  893, 
hat  when  an  entry  is  made  upon  lands  under  color  of  title, 
he  same  may  be  held  by  constructive  possession. 

"To  constitute  adverse  possession,  there  must  be  a  visible, 
lotorious  occupation,  a  possessio  pedis,  attended  with  a 
nanifest  intent  to  hold  it  against  the  claim  of  all  other 
)ersons."     Angell  on  Limitations,  sees.  391,  395. 

The  distinction  between  a  mere  intruder  and  one  holding 
mder  color  of  title,  is  simply  that  the  possession  of  the 
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former  is  confined  to  the  land  actually  in  occupation ;  tht 
latter  is  oo-extensive  with  the  premises  described  in  th» 
paper  under  which  he  claims,  and  which  he  believes  giv 
him  a  good  title.     Angell  on  Limitations,  sec.  400. 

"Constructive  possession  is  an  incident  of  ownership,  a 
results  from  title,  and  is  in  no  way  applicable  to  a  ca£ 


where  the  the  occupant  defends  himself  avowedly  and  e: 
clusively  on  the  ground  of  his  own  wrong."     Angell 
Limitations,  sec.  394. 

"The  principle  on  which  the  Statute  of  Limitatioos  i« 
predicated,  is  not  that  the  party  in  whose  favor  it  is  invokt: — ^  <i 
has  set  up  an  adverse  claim  for  the  period  specified  in  tl  __a  ^ 

statute,  but  that  such  adverse  claim  is  accompanied  by  sue ^Ti 

invasion  of  the  rights  of  the  opposite  party  as  to  give  hi: 
a  cause  of  action,  which  having  failed  to  prosecute  withi 
the  time  limited  by  law,  he  is  presumed  to  have  extinguish! 
or  surrendered.  *  *  *  It  is  the  occupation  with  an  ii 
tent  to  claim  against  the  true  owner,  which  renders  tl 
entry  and  possession  adverse."  Angell  on  Limitations, 
390. 

There  must  be  a  disseisin,  an  ouster,  a  wrong  amountin:^  S 
to  a  trespass,  suflScient  to  give  a  cause  of  action.     Sure  Ay 
the  payment  of  taxes,  or  a  professed  conveyance,  does  tl.  ^* 
constitute  such  a  trespass  as  to  give  a  cause  of  action. 

The  complainant  has  not  proved  that  he  paid  any  ta^:^  -^s 
prior  to  1870,  but  relies  upon  the  presumption  that  th'^^y 
were  paid  by  Todd.  But  the  presumption  is  the  other  wa^^y* 
It  would  be  presumed  that  some  legal  owner  paid  su-^*^^ 
taxes. 

"Every  presumption  is  to  be  made  in  favor  of  the  tr  'Tie 
owner."     Angell  on  Lim.,  sec.  385. 

"  Mere  possession  would  be  presumed  to  be  in  subordirr^a- 
tion  to  the  real  title,  as  the  law  never  presumes  a  wron^^-" 
Id. 

"  The  law  presumes  the  person  having  the  legal  right     ^ 
be  in  possession  and  seisin  until  ousted  by  one  having"  « 
claim  of  right."     Angell  on  Lim.,  sec.  384,  cites  6  Peter^^ 
743;  5  Id.,  354;  2  Wh.,  29;  8  Cow.,  589. 
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Survey,  allotment  and  conveyance  of  a  piece  of  land 
and  the  recording  of  the  deed,  does  not  constitute  disseisin, 
srithout  an  open  occupation."     Angell  on  Lim.,  sec.  390. 

As  to  what  constitutes  adverse  possession  see  further  26 
Am.  Dec,  102  n. 

In  Ewing  vs,  Burnett,  11  Peters,  42,  upon  the  prayer  of 
she  defendant,  the  court  charged  the  jury  that  payment  of 
baxes  and  speaking  publicly  of  the  claim,  was  not  suffiicient 
evidence  of  claim  of  right,  and  this  was  sustained. 

"Payment  of  taxes,  though  it  may  extend  the  limits  of 
3&n  adverse  possession,  does  not  constitute  it.  Like  any 
Dther  voluntary  payment  of  another's  debt  it  gives  no  right 
Dr  advantage  against  the  owner.  There  must  be  along 
^^ith  it  an  actual  occupancy  of  at  least  a  part  of  the  land, 
and  for  half  the  period  there  was  no  such  occupancy  be- 
fore us."     Sorber  m.  Willing,  10  Watts,  142. 

In  Reed  vs.  Field,  16  Vermont,  672,  it  was  held  that  tax 

deed  of  fifty  years  and  payment  of  taxes  under  color  of  a  tax 

collector's  deed,  was  not  sufficient  to  show  even  color  of  title, 

'^rithout  also  proving  the  preliminary  requisites  of  such  d^ed. 

See  also  Naylor  vs.  Albright,  4  Whart.,  Pa.,  2i<l ;  Chap- 

anan  vs.  Templeton,  53  Mo.,  463;  4  Watts  &  Serg't,-36; 

•Jackson  rs.  Tendlow,  3  John.,  388;  Angell  on  Lim.,  sec.  396. 

One  of  the  reasons  given  for  the  necessity  of  a  notorious 

^)ccupation  is  that  the  running  of  the  Statute  of  Limitations 

^8  founded  upon  the  theory  of  acquiescence ;  (Angell  on 

Xim.,  sec.  392);  and  there  could  be  no  idea  of  acquiescence 

without  knowledge  by  the  legal  owner.     Of  course  mere 

payment  of  taxes,  even  if  there  were  any  evidence  of  such 

payment,  could  give  no  notice. 

The  principal  defects  of  the  tax  sale  and  deed  were  that 
there  was  not  legal  notice,  and  it  was  not  made  legally  a 
matter  of  record.  Besides,  no  tax  deed  made  out  as  this 
was  gives  any  one  any  notice,  the  grantor  being  the  mayor, 
<fec.,  of  Washington,  and  the  name  of  Stephenson  not  ap- 
pearing in  the  index;  and  no  report,  by  the  collector  of 
taxes,  of  said  sale  was  placed  upon  the  land  records  of  the 
county  as  required  by  law. 
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There  was  no  actual  notice  of  any  claim  of  title  by  tV 
complainant,  or  of  any  person  whatever,  as  against  \^^ 
heirs  of  Stephenson ;  and,  as  we  have  seen,  nothing  equi^^^" 
lent  to  any  notice  of  such  claim.     There  was  no  record  (y^  * 
sale  for  taxes  as  required  by  law ;  the  alleged  tax  deed,  m^a^A® 
fourteen  years  thereafter,  was  not  recorded  according  to  1 
and  certainly  there  was  nothing  to  call  attention  to  the 
cree  of  the  Baltimore  county  court.     The  heirs  of  Steph* 
son  having  the  legal  title  were,  constructively,  at  least,, 
possession  until  ousted,  and  if  any  such  ouster  has 
place  they  never  knew  it. 

The  claim  of  adverse  possession  against  these  heirs  isc 
tainly  unsustaincd  by  any  presumption  of  payment  of  taxi  ^s 
which  is  the  sole  ground  of  complainant's  claim. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  quiet  the  title  to  the  west  half  of  lot  3 
square  780.     The  bill  was  filed  the  19th  of  September,  18 
The   plaintiff  claimed  under  a  tax  title,  and   some  mes 
conveyances.     The  defendants  claim  under  the  real  tit 
The  property  was  vested  in  James  S.  Stevenson  in  his  1 
time,  and  he  died  about  the  year  1811,  seized.     The  defen 
ants  are  all  heirs  at  law  of  James  S.  Stevenson.     It  is 
claim,  then,  of  the  party  who  holds  the  tax  title  under  t 
corporation  of  Washington  against  the  heirs  who  hold  t 
real  title. 

The  tax  title  is  briefly  this:  This  piece  of  property  w 
sold  for  $1.42,  in  the  year  1827,  for  taxes  due  for  the  yea 
1824,  1825  and  1826.     No  tax  deed  was  ever  made  for  th 
property  to  the  purchaser  for  thirteen  years,  and  then,  i 
1841,  the  tax  deed  was  made  in  pursuance  of  the  sale  whic 
took  place  in  the  year  1827,  and  no  possession  was  taken  b 
the  purchaser,  or  by  any  person  claiming  title  under  thi^ 
tax  sale,  until   1870.     The  tax  title  had  passed  by  many 
conveyances  through  different  hands,  amongst  others  Wil- 
liam B.  Todd,  well  known  in  this  District  as  a  dealer  in  ta3C 
titles.     In  1870  these  plaintiffs  took  possession  of  the  prop- 
erty. 
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The  lot  lay  out  in  an  unimproved  part  of  the  city,  and 
although  we  have  no  evidence  of  the  fact,  it  is  very  prob- 
able, from  the  lights  we  have,  that  the  intermediate  taxes, 
after  the  tax  sale  in  1827,  had  been  paid  by  either  the 
original  purchaser  at  the  tax  sale,  or  by  those  who  claim 
under  the  purchaser.     There  is  no  evidence  that  these  heirs 
^ver  paid  the  taxes,  which  were  very  small.     The  bill  does 
ziot  aver  that  this  was  a  valid  tax  sale,  and  there  is  no  proof 
"to  establish  its  validity.     But  the  theory  of  the  bill  is  that, 
hether  the  tax  sale  was  valid  or  not,  the  deed  under  it 
ave  a  colorable  title.     It  was  necessary,  if  the  plaintiff  re- 
lied  upon  the  validity  of  the  tax  title,  that  he  should  show 
it,      A  tax  deed  of  itself  proves  nothing.     There  are  statutes 
a.  n  some  States  which  declare  that  a  deed  given  by  an  officer 
ho  is  authorized  to  give  a  tax  deed,  gives  a  title  prima 
'acie  good.     But  we  have  no  such  law.     In  this  District,  a 
jxnan  who  claims  under  a  tax  title  must  show  it  to  be  good 
ust  as  a  man  who  claims  under  a  deed  from  the  marshal 
an  not  make  out  any  title  on  the  face  of  the  deed.     The 
arshal's  deed  itself  gives  no  title,  because  the  marshal  is 
cting  under  an  authority,  and  his  authority  to  make  a  deed 
ust  be  shown,  and  to  establish  that  authority  it  is  neces- 
to  give  in  evidence  the  judgment  and  the  execution, 
nd  show  the  authority  of  the  marshal  to  make  the  deed, 
o  in  regard  to  a  public  officer  who  sells  property  for  the 
on-payment  of  taxes.     His  deed,  on  its  face,  amounts  to 
othing.     His  authority  for  making  the  deed  must  be  shown  ; 
therwise  it  is  a  void  act. 
Ah  we  have  said,  the  bill  does  not  aver  a  good  tax  title.     It 
"3s  merely  claimed  that  it  was  a  colorable  title.     But  a  color- 
"^ble  title  is  generally  a  void  title  in  itself.     A  party  who 
claims  to  enter  under  color  of  title,  and  by  length  of  adverse 
'possession  gains  a  good  title,  will  hold  according  to  the  metes 
^nd  bounds  set  out  in  his  colorable  title,  and  that  is  the  only 
effect  of  his  color  of  title.     The  entry  in  the  first  instance 
may  be  that  of  a  mere  trespasser,  without  colorable  title, 
but  if  he  remains  in  adverse  possession  twenty  years  he  gains 
a  title — but  his  title  is  only  for  exactly  the  land  that  he 
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claims  and  stands  upon — that  he  has  actual  possession  of 
But  if  he  had  entered  under  a  color  of  title,  and  his  deed 
sets  out  by  metes  and  bounds  the  property,  then  his  pos- 
session of  a  part  of  the  land  would  extend  in  contem- 
plation of  law  to  the  whole,  if  he  has  possession  long  enough 
to  give  him  title  to  the  whole  tract. 

It  is  a  very  liberal  concession  to  the  complainant  in  this 
case  to  say  that  he  has  a  colorable  title.  For  if  the  face  of 
the  tax  deed  shows  that  it  was  absolutely  void  it  does  not 
even  give  color  of  title,  and  in  this  case  there  is  strictly 
nothing  to  show  that  this  tax  deed  amounts  to  anything  at 
11.  But  assuming  that  the  complainant  has  a  color 
of  title,  as  it  is  claimed,  it  is  only  colorable,  for  he  has 
made  out  no  title  under  the  tax  deed.  The  fact  that  he 
a  tax  deed,  that  the  tax  deed  was  recorded  and  that  he 
paid  the  taxes  on  the  property,  is  no  proof  of  title  at  all  as 
against  the  real  owner.  In  this  case  there  was  no  actual 
possession  until  the  year  1870,  and  from  that  date  we  have 
thirteen  years  of  adverse  possession  by  the  complainant 
But  thirteen  years  of  adverse  possession  does  not  make  a 
title.  It  requires  twenty  years  of  adverse  possession  to 
make  a  good  title,  and  that  possession  must  be  open,  noto- 
rious and  actual,  not  constructive.  Payment  of  taxes  does 
not  amount  to  adverse  possession ;  nor  does  recording  a 
deed  amount  to  it,  and  for  the  reason  that  it  is  not  visible^ 
open  and  notorious,  and  more  it  is  not  actual.  There  is  not 
an  authority  in  the  books  which  supports  or  gives  counte- 
nance to  the  pretext  that  a  man  can  be  ousted  of  the  title 
to  his  property  by  some  other  person  paying  his  taxes,  and 
by  simply  getting  a  tax  deed  for  the  land.  The  tax  deed  must 
either  be  valid  or  there  must  be  actual,  open,  notorious,  vis- 
ible adverse  possession  against  all  the  world  for  twenty 
years.  It  is  not  necessary  that  a  mere  fence  should  be 
about  it,  but  there  must  be  actual,  open  and  notorious  pos- 
session of  the  property. 

We  do  not  find  the  statute,  which  is  in  force  here,  in  re- 
gard to  adverse  possession  either  in  Thompson's  Digest  or 
in  Kilty's  Laws  of  Maryland.     Our  statute  is  the  statute  of 
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21  James,  ch.  1,  sec.  16.  It  is  to  be  found  in  Alexander's 
British  Statutes,  but  you  will  not  find  in  Thompson's  Di- 
gest or  Kilty  any  statute  on  the  subject  of  adverse  posses- 
sion. The  statute  of  James  declares  that  no  man  shall  be^ 
deprived  of  his  right  to  enter  upon  his  land  except  by  an* 
adverse  possession  of  twenty  years.  Some  of  the  States* 
have  their  own  statutes  upon  the  subject  which  prescribe 
twenty-one  years,  but  we  have  no  statute  of  our  own  except* 
this  English  one,  which  has  always  been  held  to  be  in  force 
liere.  In  this  case  there  has  been  an  adverse  holding  for 
r.liirteen  years  only.  So  that  there  is  no  title  by  adverse 
possession. 

To  meet  these  difficulties,  the  complainant  avers  that  he 
I^as  a  right  to  be  considered  in  possession  of  the  property, 
T>ecanse  the  tax  deed  was  recorded  in  1841,  and  that  gives* 
liim  color  of  title,  and  that  he  has  been  paying  taxes  upon^ 
"the  property  himself,  and  those  under  whom  he  claims  have 
cilso  paid  taxes ;  but  that  cannot  eke  out  adverse  possession, 
l)ecause  the  payment  of  taxes  and  the  recording  of  the  deed) 
are  no  part  of  adverse  possession.     The  complainant,  there^' 
"fore,  so  far  as  this  court  can  see,  has  no  title  upon  this' 
X'ecord,  either  under  the  tax  sale  or  by  means  of  adverse^ 
^possession.     That  is  enough  to  dispose  of  this  case,  but  we 
"n^ish  to  say  something  about  these  applications  to  quiet  title, 
in  regard  to  which  courts  have  always  been  very  exact. 

Courts  of  equity  will  never  interfere  between  two  claim- 
ants to  a  piece  of  real  estate,  for  the  purpose  of  quieting^* 
^tle,  unless  the  complainant  shows  a  clear  and  indisputable^ 
^itle,  but  will  leave  him  to  any  other  remedy  that  he  may 
^ave. 

In  Alexander  and  others  vs.  Pendleton  8th  Cranch,  462, 
Ohief  Justice  Marshall  says  that  "  the  prayer  of  the  bill' ' 
ought  not  to  be  granted  in  a  doubtful  case  "  to  quiet  title^ 
And  in  Orton  V8,  Smith,  18th   Howard,  265,   Mr.  Justice 
O-rier  says :  "  Those  only  who  have  a  clear,  legal  and  equity 
able  title  to  land,  connected  with  possession,  have  any  legal ' 
right  to  claim  the  interference  of  a  court  of  equity  to  give 
them  peace  or  dissipate  a  cloud  upon  the  title." 
72 
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It  is  a  mere  flight  of  imagination,  upon  the  part  of  coil 
gel  for  complainant  in  this  case,  it  seems  to  us,  to  assu 
that  there  is  shown  in  this  case  such  a  clear,  legal  a 
equitable  title  to  the  property  in  question,  accompanied 
possession,  as  to  call  for  the  intervention  of  this  court.     It 
said  that  the  court  should  interfere  in  a  case  of  this  ki 
where  the  plaintiff  has  possession,  for  the  reason  that 
cannot  bring  an  action  of  ejectment.     He  cannot  bring  t 
case  to  issue,  but  must  stay  there  in  possession  and  wait 
attack  from  the  other  party.     In  other  words,  being  in 
session,  he  must  either  stay  until  adverse  possession  co 
pletes  his  title,  or  he  must  be  without  a  remedy. 

Well,  that  is  an  appeal  which  might  be  made  to  the  legi 
lature,  and  we  see,  in  looking  through  the  cases,  that  in  o 
of  the  States — the  State  of  Ohio — they  have  a  statute  whi 
meets  the  case.     There  any  party  in  possession  who  wish 
to  clear  his  title  may,  without  waiting  for  the  completi 
of  his  title  through  adverse  possession,  file  his  bill  again 
all  persons  whom  he  may  name  whom  he  charges  wit 
having  adverse  claims,  and  he  can  bring  them  into  court  fi 
the  purpose  indicated,  at  any  time.     That  probably  is  a  ver 
salutary  statute ;  but  we  have  no  such  law  here. 

Purchasers  at  tax  sales  have  never  been  very  much  favore 
Here  the  original  sale  was  made  in  1827  for  taxes  due  i 
1824,  1825  and  1826,  and  this  property  was  sold  for  $1.42. 
But  the  complainant  says  that  he  has  paid  a  large   sum  of 
money  for  this  property;  and  it  is  claimed  that  this   gives 
him  a  strong  equity.     We  do  not  think  so;  every  man  who 
buys  under  a  tax  title  knows  that  he  is  buying  something 
that  he  is  obliged  to  defend. 

Here  the  original  sale  was  for  a  dollar  and  forty-two  cents, 
and  no  deed  was  made  in  pursuance  of  this  sale  until  1841. 
Whether  any  changes  in  the  tax  office  took  place  in  the 
meantime,  or  whether  the  officer  who  made  the  sale  in  1827 
was  the  officer  who  made  the  deed,  or  whether  the  forms  of 
law  were  complied  with  in  regard  to  the  sale,  in  any  respect, 
we  do  not  know,  because  upon  none  of  these  matters  have 
we  any  evidence,  and  no  court  of  equity  is  to  presume  very 
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strongly  in  favor  of  a  tax  title.  A  party  who  purchases 
Tom  others  who  hold  a  tax  title,  purchases  with  full  knowl- 
edge that  he  is  running  a  risk,  and  he  is  bound  to  know 
whether  the  tax  title  is  good  or  not.  He  buys  with  his  eyes 
►pen.  To  no  person  does  the  rule  caveat  emptor  apply  more 
ban  to  the  purchaser  of  a  tax  title.  The  intermediate  own- 
T8  of  this  tax  title  died,  and,  among  others,  William  B.  Todd, 
knd  generally  when  a  man  dies  seized  of  real  estate,  and 
eaves  it  to  his  heirs,  it  is  some  presumption  in  his  favor. 
But  there  is  no  presumption  at  all  in  favor  of  the  validity 
)f  a  title  which  is  descended  from  a  deceased  ancestor, 
mless  that  ancestor  died  seized.  None  of  these  inter- 
uediate  tax  owners  of  this  property  ever  died  seized  of 
:bis  lot. 

We  think  on  every  ground  that  the  bill  ought  to  be 
dismissed.  That  was  the  decree  below,  and  we  affirm  the 
decree. 
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August  Herring  vs.  The  District  op  Columbia. 

Law    No.  21.783. 


{ 


Decided  March  2,  1885. 

The  Chief  Justice  and  Justices  Mac  Arthite  and  James  sittl 


1.  A  municipality  is  not  liable  for  damage  to  private  property,  oocado 
by  the  accumulation  of  water  within  a  square  left  below  grade  in  mak- 
a  public  improvement. 

2.  In  the  process  of  public  improvements,  a  municipality  so  raised  the 
of  certain  streets  as  to  leave  the  enclosed  square  below  the  new  grade  t 
established,  and  turned  a  natural  stream  into  a  sewer  in  such  a  way  a9- 
leave  the  old  channel  exposed  within  tlie  limits  of  the  square.    The  owne 
property  within  the  square  did  not  conform  his  premises  to  the  new 

Belfiy  That  the  municipality  was  not  liable  for  damage  to  such  property 
casioned  by  the  accumulation  of  water  within  the  square,  notwithstandi 
one  of  the  streets  crossed  the  old  channel,  and  the  raising  the  grade 
that  street  destroyed  a  former  culvert  through  which  the  stream  !■ 
flowed. 

STATEMENT   OF    THE  CASE. 

• 

This  action  was  instituted  on  April  2d,  1880,  and  w 
first  tried  at  the  October  Term  of  the  Circuit  Court,  resu 
ing  in  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
appeal,  that  judgment  was  reversed  by  the  court  in  Gene 
Term,  and  a  new  trial  ordered.     (See  the  report  of  the  ca 
2  Mackey,  87.)     In  the  light  of  the  opinion  of  the  Gene 
Term,  the  declaration  was  amended  by  striking  out  so  mu 
thereof  as  counted  upon  alleged  negligence  in  respect  of 
plan  of  sewerage  adopted  by  the  defendant  in  the  premi 
The  case  made  under  the  amended  declaration  was  as  fi 
lows  : 

The  plaintiff  was  the  owner  of  a  certain  dwelling  hou 
and  lots  in  square  No.  616,  in  the  city  of  Washingto 
through  which  square  there  ran,  diagonally,  a  natur 
stream  of  water,  flowing,  by  means  of  a  culvert,  throu 
and  under  North  Capitol  street,  the  eastern  boundary 
the  square.  In  the  course  of  certain  public  improvemen 
the  defendant  caused  the  grade  of  0  street,  the  southe 
boundary  of  the  square,  and  on  which  the  plaintiff's  pre 
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ises  faced,  to  be  greatly  raised ;  whereby  the  plaintiff's 
premises  were  thrown  below  grade,  and  the  falling  rain 
^ater  was  drained  thereupon.  In  addition,  the  defendant 
"built  along  First  street,  the  western  boundary  of  the  square, 
^nd  thence  eastwardly  along  0  street,  a  large  sewer, 
entirely  above  the  level  of  the  plaintiff's  premises. 

At  some  distance  to  the  north  of  square  616,  the  sewer 
thus  built  was  so  constructed  as  to  take  in  the  natural 
stream  at  that  point,  so  that  the  whole  of  the  stream,  except 
so  much  thereof  as  might  be  said  to  be  between  the  last- 
mentioned  point  and  the  southeastern  corner  of  the  square, 
was  taken  into  and  carried  off  by  the  sewer.  And,  finally, 
in  pursuance  of  the  general  plan  of  improvement,  the  grade 
of  North  Capitol  street  was  also  raised,  and  the  culvert 
through  which  the  stream  had  formerly  flowed  under  that 
street  was  destroyed,  the  street  being  built  solidly  up  to  the 
new  grade. 

Along  so  much  of  the  bed  of  the  former  stream  as  had 
been  left  (that  is  to  say,  along  that  part  lying  between  the 
point  at  which  the  stream  entered  the  sewer  and  the  site  of 
the  former  culvert  at  the  southeastern  corner  of  square  No. 
61()),  were  several  springs,  and  the  ground  sloped  towards 
the  former  channel  of  the  stream,  so  that  the  falling  rain 
water  ran  down  into  it.  By  these  means,  a  large  quantity 
of  water  had  accumulated  at  North  Capitol  street,  where 
the  culvert  formerly  was,  and,  backing  up  in  the  old 
channel,  overflowed  the  plaintiff's  premises,  and  entered 
the  lower  floor  of  his  house,  to  a  considerable  depth  at 
times. 

For  the  damage  thus  occasioned,  the  plaintiff  brought 
suit.  It  appeared  in  evidence  that  before  building  his  house, 
he  had  ascertained  the  future  grade,  and  had  so  built  that 
the  lower  story  of  his  house  would  serve  as  a  basement  when 
the  street  should  have  been  raised  to  such  grade ;  but  after 
the  new  grade  was  established,  he  did  not  raise  any  one  of 
his  lots  to  conform  thereto. 

Under  instruction  by  the  court,  the  jury  found  for  the 
defendant. 
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BiRNEY  &  Bfrney  for  plaintiff: 

1.  The  defendant  is  liable,  as  having  stopped  a  nataral 
watercourse.     After   the   building   of   the   sewer  and   tlic 
raising  of  North  Capitol  street,  the  springs  and  the  falli>^8 
rain  water  continued  to  flow  into  the  channel   as  befiot^* 
This  was  a  watercourse,  according  to  all  the  authorit^-CB. 
Washb.,  Eas.  &  Serv.  (2d  ed.),  268,  272 ;  6  Wait's  Ac.      & 
Def..  258, and  cases;  Angell on  Watercourses,  126-141, ^^^^^ 
cases. 

2.  The  result  of  the  defendant's  action  in  the  premi  -^^ 
was  rt  direct  invasion  of  the  plaintiff's  property.     This       ^® 
a  taking  within  the  meaning  of  the  Constitution  for  wh£  ^^ 
the   plaintiff  is   entitled   to  compensation.     St.  Peter    -'^?*- 
Denison,  58  N.  Y.,  423 ;  Pumpelly  V8.  Green  Bay  Co.,    ^ 
Wall.,  181. 

Francis  Miller  and  Henry  E.  Davis  for  defendant: 

The  defendant  is  not  liable,  as  the  damage  was  caused 
the  prosecution  of  a  public  improvement,  involving  chan 
of  grade  of  public  streets.     There  is  nothing  in  the  case 
take  it  out  of  the  well-known  general  rule.     Thedefenda 
rightly  assumed  that  the  plaintiff,  and  all  other  lot  owner 
in  the  square  concerned,  would  conform  their  premises 
the  new  grade.     If  this  had  been  done,  the  channel  of  th 
former  stream  at  that  point  would  have  disappeared,  an 
the  damage  occasioned  the  plaintiff  would  have  been  im 
possible.     A  public  improvement  whicli  involves  the  utte 
annihilation  of  a  stream,  does  not  stop  the  stream  in  th 
sense  in  which  a  city  is  liable  for  damming  a  watercourse^' 
so  as  to  flood  the  land  of  the  citizen. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  claims  that  the  District  of  Col — 
umbia,  in  constructing  a  street  which  crossed  a  ravine, 
blocked  up  and  stopped  a  waterway,  thereby  causing  the 
formation  of  an  extensive  pond,  which  overflowed  his  prem- 
ises.    In  his  declaration   he  states  two  causes:  first,  that 
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there  was  a  natural  stream  fed  by  springs ;  and,  secondly, 
that  the  same  conduit  at  the  bottom  of  the  ravine  was  the 
waterway  for  the  surface  drainage.  But  he,  finally,  stood 
upon  the  latter  ground,  for  the  testimony  showed  that  the 
spring  stream  had  been  diverted  far  above  that  by  a  sewer, 
and  that,  substantially,  the  water-course  spoken  of  consisted 
of  the  intermittent  flowing  of  the  surface  waterafter  it  had 
drained  down  off  the  surface  of  the  adjoining  land  into  this 
stream  bed. 

He  cited  cases  to  show  that  the  arresting  of  the  flow  of 
the  natural  stream,  in  cases  of  that  kind,  made  the  muni- 
cipality responsible.  Then  he  proceeded  to  argue  that  if 
there  was  a  stream,  formed,  it  is  true,  by  surface  water, 
there  was  no  distinction  between  the  two;  that  it  was  the 
arresting  not  of  surface  water,  but  of  a  stream.  And  he 
cited  a  case  (Rose  vs,  St.  Charles,  49  Mo.,  509)  where  the 
court  had  held  a  municipality  responsible  for  arresting  a 
stream  which  during  part  of  the  year  did  not  flow.  He 
also  adduced  a  passage  from  Judge  Dillon's  work  on 
Municipal  Corix)rations,  in  which  a  doubt  is  expressed  of 
the  propriety  of  the  ordinary  rule  when  it  was  applied  to 
the  formation  of  a  pond  under  these  circumstances.  But  the 
author  gives  the  cases  in  a  foot  note,  remarking  that  the 
authorities  thus  far  were  rather  the  other  way. 

For  the  time  that  it  flows  this  is  a  stream  of  water,  but 
the  whole  circumstances  are  the  result  of  the  formation  of 
a  piece  of  land  below  grade,  and  although  the  flowage  does 
thus  accumulate  at  the  bottom  of  a  ravine,  and  does  tem- 
porarily constitute  a  stream,  we  feel  obliged  to  regard  it  as 
the  method  of  action  of  surface  water  produced  by  the  sur- 
face form  of  the  land. 

We  do  not,  therefore,  perceive  any  reason  for  holding  the 
municipality  for  results  which  were  caused  primarily  by  the 
situation  of  the  land  below  grade.  It  can  hardly  be  said 
that  the  municipality  has  produced  this  injury,  when  an  in- 
tervening fact  occurs,  namely,  the  situation  of  the  land  be- 
low the  grade.  If  the  owner  of  the  land  chooses  to  remain 
in  that  condition,  he  may  lawfully  do  so,  but  he  takes  the 
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consequences  of  his  sitaation.  We  think,  therefore,  that 
these  circumstances  would  not  impose  any  liability  on  the 
part  of  the  city  when  it  comes  to  exercise  its  lawful  power 
of  making  streets  on  a  certain  grade. 

For  these  reasons  we  affirm  the  judgment. 
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ACTIONS,  LIMITATION  OF.    See  Limitation  of  Actions. 

ACTION,  RIGHT  OF. 

Where  a  public  sewer  is  built,  without  right,  upon  land,  the  right  of 
a  subsequent  purchaser  to  recover  damages  in  respect  to  the  exist- 
ence  of  the  sewer  upon  the  land,  is  limited  to  such  injuries  as  may 
have  resulted  therefrom  since  the  date  of  the  purchase.  AlexoH" 
der  V.  The  District,  192. 

ADMINISTRATORS.    See  Executors  and  Administrators. 

ADVERSE  POSSESSION.    See  Color  of  Title. 

AGENCY.    See  Principal  and  AgeiU. 

ALIMONY,    ^ee  Equity,  X 

AMENDMENT.    See  Appeal,  2;  Decree,  1;  Pleading  and  Practice. 

1.  A  decree  may  be  amended  so  as  to  allow  costs  to  the  party  enti- 

tled.    Waller  v.  Ward,  6fl. 

2.  A  decree  may  be  amended  or  corrected  on  motion  where  the 

amendment  or  correction  desired  is  merely  to  conform  the  decree 
to  the  decision  of  the  court,  as  where  there  has  been  a  mistalce  in 
computation,  or  u  mistake  of  the  cleric  in  entering  the  decree  or 
the  like;  but  where  the  decree  is  attacked  in  its  terms  and  sub- 
stance or  where  any  of  its  material  provisions  are  sought  to  be 
varied,  a  rehearing  of  the  case  is  the  proper  practice,  and  though 
this  court  lias  countenanced  the  practice  of  altering  a  decree  even 
in  its  material  provisions,  upon  motion,  it  is  in  substance  really  a 
motion  for  a  rehearing.     Vincent  v.  Vincent,  S20. 

APPEAL.    See  Pleading  and  Practice^  13. 

1.  In  an  ordinary  case  of  a  decree  against  two  Joint  defendants,  one 

of  them  cannot  separately  appeal;  but  where  the  real  contesting 
parties  are  the  plaintiff  and  one  of  the  defendants  only,  the  other 
having  no  interest  In  the  suit,  a  decree  In  favor  of  the  plaintiff  is 
virtually  a  decree  against  such  defendant  only,  and  he  may  appeal 
therefrom  notwithstanding  no  appeal  is  taken  by  the  other  de- 
fendant.   Raub  V.  Belie f  AasociatioHf  C8. 

2.  A  party  who  moves  the  court  by  petition  to  alter  one  of  the  pro- 

visions of  the  decree  cannot  appeal  from  the  decree  until  liis  mo- 
tion is  disposed  of;  such  an  appeal  will  be  dismissed  on  motion. 
Vincent  v.  Vincent,  320. 

Y3 


578  Index. 

ARREST  OF  JUDGMENT.    See  Pleading  and  Practice,  13. 

ASSESSMENT,  SPECIAL  TAX,    See  Special  AsMessmad  Tax. 

ASSETS,  MARSHALLING  OF. 
The  rule  in  regard  to  marshalling  of  asgetB  does  not  apply  to  a  case 
where  a  creditor,  haying  originally,  equally  with  all  the  other 
creditor^,  tlie  right  to  proceed  against  the  real  as  well  as  the  per- 
sonal esute  of  the  debtor,  loses  by  laches  the  right  of  recourse 
against  the  realty.    Groot  v.  Bttz,  247. 

ASSIGNMENT. 

1.  Where  an  assignment  is  made  by  a  debtor  to  a  third  person  as 

trustee  for  the  benefit  of  the  assignor's  creditors,  the  assent  of 
the  creditors  provided  for  to  the  assignment  will  be  presumed. 
W^)ster  V.  Harknese,  220. 

2.  In  such  case  the  money  is  no  longer  under  the  control  of  the  debtor, 

and  consequently  is  not  liable  to  attachment.    Id. 

ATTACHMENT.    See  Assignmeni. 

AUDITOR. 
Where  the  auditor  files  witli  his  report  alternative  statements  of  an 
account,  he  sliould  state  which  of  tliem  he  considers  the  correct 
one  and  adopting  tliat  leave  the  parties  to  file  their  exceptions. 
Oroot  Y.  Hiiz,  247. 

AUTREFOIS  ACQUIT. 

1.  The  courts  of  tiie  United  States  are  invested  with  power  to  deter- 

mine conclusively  in  the  trial  of  a  criminal  cause  when  the  inter- 
ests of  public  justice  require  that  the  Jury  shall  be  discharged,  and 
sndi  a  discharge  is  not  in  any  sense  equivalent  to  a  verdict  of 
acquittal,  or  a  defence  against  a  further  trial  upon  the  same  or 
a  new  indictment.     Thi  United  States  y.  Bigdow,  393. 

2.  But  this  discretionary  power  to  discharge  the  Jury  during  the 

course  of  a  criminal  trial  Is  not  to  be  understood  as  containing 
the  slightest  element  of  arbitrary  choice.  The  discretion  is  one 
which  the  trial  Justice  must  use  under  a  solemn  obligation  to  sat- 
isfy his  Judgment  that  such  a  course  is  required  by  the  interests 
of  Justice.    Id. 

3.  Fourteen  indictments  were  found  aguinet  the  defendant  for  em- 

bezzlement, to  each  of  which  he  pleaded  not  guilty.  Afterwards, 
at  his  instance,  they  were  all  consolidated  and  directed  to  be 
tried  as  one  case.  A  jury  was  then  empanelled  and  sworn,  and 
the  district  attorney  opened  the  case  to  the  Jury,  stating  what  he 
expected  to  prove  in  relation  to  each  and  all  of  the  indictments. 
After  he  had  closed,  and  before  any  evidence  was  talcen,  the  pre- 
siding Justice,  on  his  own  motion  and  against  the  protest  of  the 
defendant,  rescinded  the  order  consolidating  the  indictments, 
discharged  the  Jury  and  directed  the  district  attorney  to  select 
one  of  the  indictments  for  trial,  wliich  was  done,  and  the  same 


Indbx. 


579 


AUrii^POIS  ACQUrr  {eorUumed). 

Jury  resworn.  Whereupon  the  defendant  pleaded  autrefois  acguii 
which  was  overruled  on  demurrer  and  the  trial  proceeded  wlih, 
and  a  verdict  of  guilty  found.  On  appeal  to  the  General  Term  it 
was  held  that  tills  discharge  of  the  jury  was  not  equivalent  to  an 
acquittal,  and  was  no  defence  to  the  second  trial.    Jd, 

AWARD.    See  Referee, 

BALTIMORE  &  POTOMAC  RAILROAD  CO.,  CHARTER  OF. 
The  charter  of  the  Baltimore  So  Potomac  Railroad  Company  (act  of 
Congress  of  February  5, 1867)  authorizes  it  to  take  and  use  for 
depot  purposes,  with  the  turnouts  necessary  to  reach  it,  any  lots 
of  ground  in  the  city  of  Washington  contiguous  to  the  Hue  of  Its 
road ;  that  is  to  say,  any  lots  between  the  front  of  which  and  the 
line  of  the  road  no  other  lots  intervene,  and  for  this  purpose 
square  232  is  contiguous  to  the  line  of  the  road  although,  by  the 
recess  caused  by  the  intersection  of  several  streets,  It  docs  not 
touch  Maryland  avenue  along  which  the  road  runs.  Railroad 
Company  v.  The  Commissionerty  526. 

^  -ANKRUPTCY. 

Although  the  creditor's  name  be  innocently  or  accidentally  (but  not 
fraudulently)  omitted  from  the  schedule  of  creditors  provided  for 
by  the  Bankrupt  act  of  March  2,  1867,  the  discharge  and  certifi« 
cate  is  conclusive  evidence  in  favor  of  the  bankrupt,  and  a  com* 
plete  bar  to  a  suit  against  him  by  the  omitted  creditor.  Hoffman 
v.  Haighi,  21. 

iK.ILLS  AND  NOTES. 

1.  A  note,  consecutively  endorsed  by  three  persons,  being  dishonored, 

the  holder  notified  by  mail  the  last  endorser,  who  lived  in  a  dif- 
ferent city,  enclosing  him  at  the  same  time  two  notices  for  delivery 
to  the  other  endorsers,  the  last  of  whom  resided  in  the  same  city 
with  the  holder  of  the  note.  These  notices  the  endorser  to  whom 
they  had  been  mailed  immediately  delivered  to  his  next  endorser, 
who,  in  turn,  mailed,  on  the  next  day,  to  the  first  endorser,  the 
notice  intended  for  him. 
Held^  Sufficient  to  fix  the  liability  of  the  first  endorser.  Edmontion  ▼. 
Gilbert,  3ol . 

2.  The  rule  laid  down  in  Morton  vs.  Cam  mack,  Mac  A  So  Mackey,  22, 

that  where  the  holder  and  endorser  reside  In  the  same  city,  notice 
of  protest  by  mail  is  not  sufficient,  does  not  apply  to  a  case  where 
there  are  several  endorsers  some  of  whom  live  in  anotlier  city. 
Id. 

%ILLS  OF  EXCEPTIONS.  See  FUadingand  Practice,  11. 

1.  An  exception  contained  the  charge  of  the  court  and  stated  **  and 
to  so  much  of  the  said  instructions  granted  by  the  court,  on  its 
own  motion,  as  are  contained  In  brackets,'*  plaintiff  excepts,  Ac. 
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BILLS  OF  EXCEPfJONS  {coniiHued). 

Upwards  of  two  pages  of   the  cliar^^e  were  thus  oontaloed  in 
"  brackets ;" 
Hetd^  that  the  exception  being  a  wholesale  one — pointing  out  no  par- 
ticular remark  in  the  charge  as  incorrect — did  not  properly  present 
to  this  court  any  question  which  it  was  called  upon  to  examine. 
LangdoH  v.  EoanSy  1 . 
2.  Where  a  bill  of  exceptions  contains  all  the  evidence  offered  in  the 
court  below,  this  court  may  treat  it  as  a  case  stated.    MauUby  v. 
Barker^  16o. 

BILLS  OF  PARTICULARS.    See  Pleading  and  Practice^  8,  9. 

BOARD  OF  HEALTH. 

1.  The  Joint  resolution  of  Congress  of  April  24, 1880,  adopting  and 

legalizing  certain  ordinances  of  the  Board  of  Health  of  the  Dis- 
trict of  Columbia  rendered  those  ordinances  the  laws  of  the 
District ;  and  the  Police  Court  of  the  District  of  Columbia  has 
Jurisdiction  to  impose  and  enforce  the  penalties  set  forth  therein. 
The  Dietrid  v.  The  Gas  Light  Co,,  343. 

2.  The  District  of  Columbia  ve.  Bates,  1  Mac  A.,  4d3,  so  far  as  it  refers 

to  the  powers  of  Congress  and  of  the  Board  of  Health  in  respect 
of  nuisances,  questioned.    Id, 

BOARD  OF  PUBLIC  WORKS.    See  Special  Asseesmenis, 
It  was  entirely  wltldn  the  discretion  of  tlie  Board  of  Public  Works  to 
determine  upon  the  width  of  pavements  to  be  laid  under  the  acts 
authorizing    special  improvements   and    assessments    therefor. 
Johnston  v.  The  District,  97. 

BONA  FIDE  PURCHASER. 
By  an  ordinance  of  tlie  common  council  of  Washington  a  special  tax 
was  laid  to  defray  the  costs  of  certain  street  improvements.    The 
tax  was  imposed  and  levied  on  all  lots  and  parts  of  lots  b<»rdering 
on  the  line  of  the  improvement.    By  the  provisions  of  the  ordi- 
nance the  manner  of  assessment  was  to  be  as  follows :  The  asses- 
sors were  to  sum  up  the  aggregate  cost  of  the  work,  and  to  state 
the  amount  due  from  each  lot.    This  assessment  roll  was  then  to 
be  deposited  with  the  register,  who  was  to  place  it  in  the  hands 
of  the  collector,  whose  duty  it  then  became  to  place  it  upon  record 
in  the  tax  ledger  kept  in  his  office,  and  notify  tlie  parties  of  the 
amount  due  from  each,  within  thirty  days  after  receiving  the 
assessment  roll.    Certain  lots  bordering  upon  the  line  of  the  im- 
provements were  omitted  from  the  assosmenc  roll  at  the  time  of 
making  the  assessment  and  of  depositing  the  roll  with  the  regis- 
ter, which  was  in  November,  1870.    In  October,  1871,  the  owner 
of  the  omitted  lots  conveyed  them  to  K.,  a  bona  fide  purchaser, 
who  purchased  without  knowledge  of  any  lien  and  after  searching 
the  assessment  rolls  and  finding  no  assessment  against  the  lots. 
One  month  after  his  purchase  they  were  entered  on  the  assess- 
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meut  rolls  by  a  memorandum  in  red  ink  stating  ttiat  tliey  liad  up 
to  this  time  been  omitted.  After  this  entry  was  made  K.  con- 
veyed to  L.  who  conveyed  to  S.,  and  he  to  the  plaintiff,  who  took 
and  recorded  his  title  some  time  in  April,  1881,  long  after  the 
entry  in  red  ink  hud  been  made. 
Held^  That  K.,  having  exercised  all  the  diligence  required  of  a  bona 
fide  purchaser  in  searching  the  assessment  rolls  at  the  time  of  his 
purcliase,  took  the  property  free  and  clear  of  the  tax,  and  that 
his  grantees  took  the  same  title  although  purchasing  with  knowl- 
edge of  the  later  entry.    Alley  v.  Lyon^  457. 

BOUNDARIES. 

1.  Where  a  house  is  sold  ^^  with  the  lot  attached,"  the  question  as  to 

the  extent  and  boundaries  of  the  latter  is  one  of  fact  for  the  jury. 
May  v.  Smith,  55. 

2.  The  rule  on  the  subject  of  boundaries  is,  that  if  a  deed  calls  for  a 

line  to  run  to  a  ilxed  boundary  or  a  flxed  line,  the  description  of 
the  distance,  inconsistent  with  that  call,  must  yield  to  the  call. 
MachaU  v.  Richards,  271. 

SUILDING  ASSOCIATIONS.    See  EquUy,  3. 

1.  A  payment  by  a  stockholder  of  a  building  association  of  his  dues 

to  one  of  its  officers  not  having  authority  to  receive  them,  does 
not  discharge  the  stockholder  if  the  officer  so  receiving  the  money 
fails  to  pay  it  over ;  nor  can  the  association  charge  the  loss  against 
its  assets  In  its  account  with  the  stockholders  so  as  to  diminish  the 
value  of  their  shares.    Morrow  v.  James,  27. 

2.  The  terms  of  a  building  association  contract  with  its  borrower  or 

advancee,  discussed  and  held  not  to  be  usurious.  Burn»  v.  Build' 
ing  Associalion.  333. 

BY-LAWS.    See  Insurance,  1. 

Where  an  association  is  chartered  by  an  act  of  Congress,  any  by-law 
of  such  association,  contrary  to  the  provisions  of  tlie  charter,  Ig 
in  effect  a  by-law  In  violation  of  a  statute  of  the  United  States, 
and  will,  if  for  no  other  reason,  be  void.  Baub  v.  Belief  AssO' 
ciatiqn,  68. 

CASE  STATED.    See  Exceptions,  Bills  of,  2. 

CERTIORARI.    See  Pleading  and  Practice,  16. 

CHALLENGE  OF  JURORS, 
lu  the  District  of  Columbia,  on  the  trial  of  any  felony  other  than 
treason  or  a  capital  offence,  the  defence  Is  entitled  to  ten  peremp- 
tory challenges  and  the  Government  to  three.     United  States  v. 
Dunn,  151. 

COLOR  OF  TITLE. 
1.  Where  one  enters  claiming  under  color  of  title,  and  by  length  of 
adverse  possession,  gains  a  good  title,  he  will  hold  ac<H>rding  to 
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the  metes  and  bounds  set  out  In  his  colorable  title,  although  his 
actual  possession  has  extended  only  to  a  part  of  the  land  claimed, 
and  that  is  the  only  eflTect  of  color  of  title.  Keefe  v.  Bramhali,  551 . 
2.  But,  where  the  entry  in  the  first  instance  is  that  of  a  mere  tres- 
passer, without  c<»lorable  title,  his  adverse  possession  of  twenty 
years  gives  him  title  only  to  the  land  he  has  actual  possession 
of.    Id. 

CONGRESS. 

Congress  has  power  to  adopt  a  law  by  reference  to  it,  without  embody- 
ing the  law  referred  to  in  the  act  adopting  it,  provided  the  refer- 
ence be  clear,  distinct  and  unmistakable.  i%6  DUtrid  y.  The 
Gaslighi  Co ,  343. 

CONSTABLES,  BONDS  OF. 
The  bonds  of  constables  giv<fn  under  and  in  pursuance  of  the  act  of 
Congress  of  June  7, 1878,  are  not  affected  or  controlled  by  the  act  of 
March  3,  1863,  requiring  the  renewal  of  constables*  bonds  every 
two  years.  The  bond  given  under  the  act  of  1878  runs  during  the 
term  of  the  constable,  to  wit,  four  years,  while  under  the  act  of 
1863,  the  bond  ran  indefinitely  until  renewed,  or  until  the  officer 
was  removed.    The  District  y.  Van  Hom^  388. 

CONSTITUTIONAL  LAW.    See  Police  Court,  Jwrisdidian  of,  2. 
A  government  ofilciai  cannot  call  in  question  the  constitutionality  of  a 
law  directing  him  to  perform  a  purely  ministerial  duty.     U.  S.y 
ex  rel,  Schumacher,  v.  Marble,  32. 

CONTRACT. 

1.  Where  one  has  placed  himself  in  a  position  whicii  will  disable  him 

from  performing  his  part  of  a  contract,  he  cannot  sue  the  other 
party  to  the  contract  for  a  failure  to  perform  his  part  of  It.  Sim" 
mons  V.  Pomeroy,  213. 

2.  P.  agreed  to  convey  certain  lands  to  L.  in  exchange  for  a  certain 

house.  Afterwards  L.,  for  a  consideration  paid  lilin  by  S .,  assigned 
the  contract  to  S.  and  conveyed  him  the  house,  the  latter  assuming 
to  convey  the  same  to  P.  on  receiving  from  him  the  title  to  the 
lands  ;  S.,  however,  finding  the  title  to  the  house  bad,  returned  it 
to  L.;  P.  then  refused  to  convey  the  lands,  and  upon  suit  brought 
by  S.  against  him  for  breach  of  contract,  it  was — 
Held,  That  S.  was  bound  to  be  ready  to  convey  the  house  as  soon  as 
P.  tendered  him  the  land,  but  that  as  he  had  put  it  out  of  his  power 
to  convey  the  house  by  returning  it  to  L.,  he  had  already  broken 
his  part  of  the  agreement,  and  was  not  in  a  condition  to  sue  for 
the  breach  on  the  part  of  P.    Id, 

3.  A  contract  may  be  Illegal  and  void  In  part  as  against  public  policy, 

and  yet  goo^l  as  to  the  residue.    Sunderland  v.  Kilhoum,  506. 

4.  K.  &  L.,  a  firm  of  real  estate  agents,  were  employed  by  S.  and  H. 

to  make  purchases  of  real  estate.    Under  the  contract,  if  the  prop- 
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erfy  was  accepted  at  the  price  submitted,  K.  &  L.  were  to  be  paid 
a  commission  on  the  purchase  price.  At  the  time  of,  and  some 
time  before,  entering^  into  the  contract,  K.  &  L.  Iield  the  refusal 
of  a  piece  of  property  at  $40,000,  After  the  contract  was  entered 
into,  K.  &  L.  took  the  money  deposited  with  them  by  S.  and  H., 
and  purchased  it  for  themselves,  and  then,  without  making  known 
to  S.  and  H.  that  tiiey  were  really  the  owners  of  the  property, 
submitted  it  to  them  at  $65,000.  The  latter  accepted  it  at  that 
price,  and  the  conveyance  was  acoordinsrly  made.  S.  and  H.  sub- 
sequently discovered  the  real  facts,  and  claimed  the  benefit  of 
the  purchase  at  $40,000.  But  it  was  held  that  K.  &  L  were  under 
no  obligations  to  give  S.  and  H.  the  benefit  of  a  contract  of  refusal 
entered  into  before  their  contract  with  them.  1'hat  the  remedy 
of  the  latter  was  to  repudiate  their  contract  if  imposition  had 
been  practiced  by  a  concealment  of  facts ;  but  tliey  could  not 
retain  the  property  and  recover  the  $25,000  in  addition. 

'  6.  And  where,  in  another  transaction  under  the  contract,  a  return  of 
part  of  the  purchase  money  was  claimed  on  the  ground  that  K.  & 
L.  had  defrauded  the  vendors  of  it,  it  was  held  that  even  if  the 
vendors  had  heen  defrauded  as  alleged,  this  fact  did  not  entitle  S. 
and  H.  to  receive  the  benefit  of  it. 
6.  But  where  K  and  L.,  acting:  under  the  contract,  purchased  a  piece 
of  property  at  40  cents  a  foot  and  turned  it  over  to  S  and  H.  at 
50  cents,  at  which  price  the  latter  agreed  to  take  it,  it  was  held  that 
K.  &  L.  were  accountable  to  them  for  the  difference.    Id, 

COSTS.    See  Decree,  1. 

CRIMINAL  LAW.    See  Auire/oU  AcquU ;  Cumukdwe  Sentence. 

CUMULATIVE  SENTENCES. 

1.  If  distinct  offences,  although  of  a  similar  character,  are  set  forth  in 

several  counts  in  the  same  indictment,  and  a  fortiori  if  set  forth  in 
different  indictments  or  informations,  it  Is  in  the  power  of  the 
court  to  impose  cumulative  sentences^that  Is,  periods  of  confine- 
ment, each  one  of  which  is  Independent  of  the  other.  In  re  George 
Fry,  135. 

2.  The  prisoner  was  sentenced  upon  six  separate  Informations,  each 

one  of  which  set  forth  the  offence  of  receiving  stolen  goods.  On 
habeas  corpus,  the  petition  did  not  aver  more  than  that  the  record 
would  show  on  Inspection  that  there  was  only  one  crime  commit- 
ted. It  was— 
Held.  That  the  record  did  not  show  anything  of  that  sort,  and  that  the 
court  had  no  right  to  assume  that  the  goods  set  forth  in  the  several 
informations  were  feloniously  received  at  one  time  as  stolen 
goods.    Id. 

3.  A  cumulative  sentence  of  Imprisonment  is  suflSdently  certain  where 
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the  imprisonment  is  made  to  commence  at  the  expiration  of  an 
imprisonment  under  a  previous  sentence,  the  number  and  date  of 
which  is  ^ven.    Id. 

DECREE.    See  Amendment ;  Appeal, 

DEED,  CONDITION  IN. 

1.  A  condition  introduced  in  a  deed  signed  only  by  the  grantor  that 

the  grantee  shall  assume  the  payment  of  a  certain  promissory 
note,  secured  by  a  prior  deed  upon  the  property  conveyed,  is  not 
binding  upon  the  grantee  unless  the  conveyance  and  its  condi- 
tions are  brought  to  his  Icnowledge  and  he  accepts  the  property 
thereunder.    Keller  v.  Ashford^  445. 

2.  Payment  of  interest  on  the  note  and  the  collection  of  the  rents  are 

not  inconsistent  with  the  theory  that  the  grantee  took  the  prop- 
erty under  the  supposition  that  it  had  been  transferred  to  him 
merely  as  security  for  an  indebtedness  due  him,  especially  when 
there  is  no  evidence  that  he  had  any  knowledge  of  the  deed 
and  its  conditions.    Id. 

DEMURRER.    See  Pleading  and  Practice,  3,  4,  5. 
DISMISSi^L  OF  SUIT,  EFFECT  OF.    See  Eqtdly. 

DISTRICT  OF  COLUMBIA.    See  Municipal  Corporations,  1,  2,  3,  6,  6. 

DUE  PROCESS  OF  LAW.    See  Insane  Persons. 

EASEMENTS. 

1.  One  cannot  have  a  right  of  way  over  his  own  land  as  something 

separate  from  the  fee  simple  ownership;  all  such  rights  are  con- 
sidered merged  in  tlie  ownership  of  the  soil.  Consequently  where 
the  owner  of  a  lot  which  extended  from  the  street  in  front  to  an 
alley  in  the  rear,  sells,  "  ¥*ith  the  appurtenances  thereto  belong- 
ing,'' a  portion  of  the  lot,  which  portion  fronts  upon  the  street 
but  does  not  quite  extend  to  the  alley,  the  term  ^'appurtenances  '* 
does  not  carry  with  it  a  right  of  way  to  tlie  alley  over  the  part  not 
sold.  Sucli  a  right  can  only  be  conveyed  by  express  grant,  ifoy 
V.  Smith,  55. 

2.  The  owner  of  an  easement  in  land  can  abandon  or  extinguish  it  il 

he  cliooses,  and  If  he  does  so,  and  afterwards  sells  the  land,  the 
easement  is  no  longer  incident  to  it.    Id. 

ENCUMBRANCES,  PRIORITY  OF. 

Where  different  parcels  of  land,  all  subject  to  a  common  encum- 
brance, are  conveyed  to  successive  purchasers  at  different  dates, 
the  proceeds  of  the  land  must  be  applied  in  the  inverse  order  of 
alienation  to  satisfy  the  first  encumbrance  ;  thus,  L.,  being  the 
owner  of  a  lot  of  ground,  gave  a  first  deed  of  trust  on  the  whole 
of  it  to  Y.    lie  then  ga?c  a  second  trust  on  a  part  of  it  to  Q. 
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Still  later  he  conveyed  the  whole  lot,  except  the  part  covered  by 
Q.'s  deed,  to  W. 
Utld^  That  the  part  conveyed  to  W.  onght  to  be  applied  to  satisfying 
the  first  encumbrance  covering  the  whole  property  before  disturb- 
ing the  part  covered  by  Q.'s  trust.    Looney  v.  Quill^  51. 

ENDORSEMENT.    See  Promisntfry  Notes. 

EQUITY. 

1 .  At  a  sale  of  real  estate  made  by  trustees  in  foreclosure  of  a  trust 

given  to  Sfcnre  the  payment  of  a  debt,  the  party  bidding  did  not 
know  the  metes  and  bounds  of  the  property  sold  ;  but  It  was  held^ 
that  he  was  bound  by  his  bid  and  could  not  refuse  to  accept  the 
property ;  and  therefore  if  less  was  conveyed  to  him  than  was 
sold,  he  was  entitled  to  a  conveyance  of  the  remainder,  even 
though  he  had  been  conveyed  all  that  he  supposed  he  was  bidding 
for  and  that  this  latter  conveyance  may  be  by  a  second  deed  con- 
veying only  the  part  not  conveyed  by  the  first.  O'Day  v.  Van- 
sanU  196. 

2.  A  Judgment  creditor  filed  a  creditor's  bill  for  the  purpose  of  sub- 

jecting the  equitable  interest  of  the  debtor  In  certain  real  estate 
to  the  satisfaction  of  tlie  Judgment.  A  decree  was  made,  and  the 
interests  ordered  to  be  sold.  After  this  the  judgment  creditor 
assigned  the  judgment,  and  shortly  afterwards  the  assignee,  in- 
stead of  enforcing  the  sale,  entered  an  order  dismissing  the  salt. 
Held^  That  by  dismissing  the  suit,  the  property  was  discharged  from 
the  lien  created  by  the  decree,  and  that  the  Hen  of  the  judgment 
was  also  discharged  from  such  other  property  of  the  defendant 
as  had  been  conveyed  away  by  him.    Shepherd  v.  Brown^  266. 

3.  The  scrutiny  with  which  courts  of  equity  regard  a  deed  between 

parties  holding  a  confidential  relationship  to  each  other,  proceeds 
upon  the  principle  that  before  and  at  the  time  of  the  conveyance, 
the  grantor  holds  such  a  relation  to  the  grantees  as  to  place  him 
in  contemplation  of  law  mentally  under  his  domination  and  con- 
trol ;  and  it  Is  Important  in  making  out  this  confidential  relation, 
that  it  should  be  shown  to  have  preceded  the  whole  transaction. 
Proof  that  It  was  contemporaneous  with  and  grew  out  of  the 
transaction  Itself  is  not  sufiiclent.    Henaon  v.  BiU^  315. 

4.  Plaintiff  filed  his  bill  for  divorce  and  alimony,  setting  forth  that  the 

defendant  was  the  owner  of  a  certain  lot  in  Washington,  and 
alleging  that  it  was  all  the  property  he  owned  except  a  small 
amount  of  house  furniture  and  praying  that  this  real  estate  be 
subjected  to  her  claim  for  alimony.  Before  the  filing  of  the  bill 
the  defendant  owned  two  shares  of  stock  in  a  building  association, 
upon  which  the  association  loaned  him  $215,  taking  therefor  a 
bond  which  stated  the  amount  loaned  to  be  $1,000.  This  bond 
was  secured  by  a  deed  of  trust  upon  the  real  estate  in  question. 

H 
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After  the  filing  of  the  bill  the  defendant  repaid  this  $215,  bat 
subsequently  purchased  other  shares  upon  which  the  association 
made  a  further  loan  or  advance,  under  tlie  supposition  that  the 
bond  and  deed  of  trust  first  given  secured  future  advances,  and 
that  this  last  loan  would  be  covered  by  them.    Subsequently  to 
this  the  court  pass^ed  a  decree  granting  825  a  mouth  alimony. 
Held^  1st,  That  the  recital  in  the  bond  tliat  the  loan  was  for  81,000  was 
not  binding,  and  that  tlie  court  could  look  into  the  real  fact  o! 
the  case  to  ascertain  what  amount  was  really  loaned  ;  2.  That  the 
bond  had  no  reference  on  its  face  to  any  future  transaction;  3. 
That  the   second  loan  was  entirely  independent  of  the  first;  4. 
That  the  plaintifi^'s  suit  was  a  lU  pendens^  and  charged  all  persons 
with  notice  that  the  plain tifi*  was  seeking;  to  subject  the  property 
described  to  a  decree  for  alimony;  that  the  defendant  having  paid 
the  first  loan  of  8214,  discharged  the  property  from  the  lien  of  the 
trust,  and  that  tlie  subsequent  loan  having  been  made  paidfitte 
Ute^  w^as  postponed  to  the  lien  of  the  plaintifi*  for  her  alimony. 
But  as  between  tlie  association  and  the  defendant  the  bond  and 
deed  of  trust  were  security  for  the  subsequent  loan.     Vlrkh  v. 
Ulrich,  290. 

5.  Cases  of  fraud,  trust  and   account  are  within   the  jurisdiction  of 

courts  of  equity.  Section  723  of  the  Revised  Statutes,  which  de- 
clares that  tlie  courts  of  the  United  States  shall  not  exercise 
Jurisdiction  where  a  remedy  exists  at  law,  only  emphasizes  a 
doctrine  which  existed  before  tl)e  passage  of  the  statute.  Sunder- 
land V.  Kilboum^  506. 

6,  Equity  will  never  interfere  between  two  claimants  to  a  piece  of 

real  estate,  for  the  purpose  of  quieting  title,  unless  the  complain- 
ant shows  a  clear  and  indisputable  title,  but  will  leave  lum  to  any 
other  remedy  that  he  may  have.    Kee/e  v.  Bramhall^  551. 

ESTOPPEL.    See  Evidence,  2,  3,  9,  10  ;  Sales,  1. 

EVIDENCE.     See   Bankruptcy,  1;  Executors  and  Administrators,  2,  3; 
Malicious  Prosecution;   Witnesses,  1,2. 

1.  A  written  contract  which  is  free  from   ambiguity  cannot  be  ex- 

plained or  varied  by  parol  evidence.    Langdon  v.  Evans,  1. 

2.  The  rulings  of  the  court  below  as  to  the  order  in  which  evidence 

sliall  be  ofiered  during  the  trial,  are  within  the  discretion  of  the 
presiding  judge,  and  are  not  the  subject  of  appeal.    Id, 

3.  An  estoppel  need  not  be  specially  pleaded ;  it  may  be  ofiered  under 

the  genctral  issue.    Id. 

4.  But  where  the  record  of  a  judgment  is  ofiered  in  evidence  in  es- 

toppel, and  the  identity  of  the  parties,  of  the  subject-matter,  and 
of  the  pleadings,  is  not  shown  on  the  face  of  the  record,  it  must 
be  established  by  extrinsic  proof  before  the  record  is  admissible. 
Id. 
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EVIDENCE  {coniinued), 

5.  Anil  where  siicli  intrinsic  evidence  is  offered,  it  is  competent  for 

the  other  side  to  adduce  evidence  in  reply.     Id, 

6.  But  where  the  plea  is  the  general  issue,  the  plaintiff  cannot,  in  his 

case  in  chief,  offer  evidence  in  estoppel  in  anticipation  of  a  sup- 
posed defence  of  tiic  defendant,  since,  non  constat^  that  the  de- 
fondant  may  make  such  defence.    Id, 

7.  Where  parties  agree  verbally  that  the  terms  of  a  verbal  agreement 

which  they  have  entered  into  is  to  be  found.as  stated  In  a  certain 
paper,  that  paper  is  the  proper  evidence  of  the  particular  matters 
to  wliich  tliey  have  agreed ;  not  that  the  paper  is  the  contract 
between  them,  but  that  it  is  the  best  statement  of  what  they  have 
agreed  to  verbally,  and  it  should,  if  the  contract  be  a  proper  one 
to  be  enforced,  be  submitted  and  read  to  the  jury  as  the  best  evi- 
dence of  what  the  contract  was.     Williamson  v.  Bill,  100. 

8.  Nor  Is  it  proper,  with  the  paper  thus  assented  to  as  the  correct 

statement  of  the  contract,  that  witnesses  should  be  allowed  to  state 
from  memory  what  tlie  contract  was,  even  though  in  doing  so 
they  are  allowed  to  lool€  at  the  paper  to  refresh  their  recollection, 
for  the  parties  have  agreed  that  the  facts  and  terms  of  the  agree- 
ment are  to  be  found  in  the  paper,  and  that  it  was  to  be  resorted 
to  as  the  evidence  of  their  agreement.    Id. 

9.  The  erroneous  exclusion  of  evidence  is  not  a  good  ground  for  a  new 

trial  if  the  exclusion  did  not  injuriously  affect  the  case  of  the 
party  excepting.    Id, 

10.  In  an  action  to  recover  rent  of  a  wharf,  plaintiff,  the  District  of 
Columbia,  offered,  without  objection  or  subsequent  contradiction 
on  the  part  of  tlie  defendants,  evidence  showing  that  defendants 
had  admitted  holding  the  premises  in  question  under  a  lease  from 
the  District,  and  had  paid  the  District  rent  therefor  under  said 
lease. 

Held,  That  the  court  was  warranted  in  assuming  that  the  defendants 
held  the  property  under  this  lease.     The  District  v.  Johnson,  120. 

11.  Where  a  party  enters  into  possession  under  a  lease,  he  Is  estopped 
from  questioning  the  right  of  his  lessor.    Id. 

12.  It  is  error  to  leave  to  the  jury  the  question  whether  anything  of 
value  was  given  to  or  conferred  upon  defendants  by  plaintiffs  for 
which  suit  is  brought,  as  that  leaves  to  the  jury  a  payment  of 
question  of  law,  i.  e,,  value  In  its  legal  sense.    Id, 

13.  Admissions  drawn  from  the  plaintiff  when  on  the  witness  stand 
In  his  own  behalf,  if  they  go  to  the  foundation  of  his  case,  are 
pertinent  to  the  issue,  no  matter  what  the  form  of  the  pleadings 
may  be.     Tyler  v,  Gilmore,  189. 

14.  In  the  correction  and  revision  of  erroneous  special  assessments 
for  street  improvements,  the  District  Commissioners  had  adopted 
a  general  rule  whereby  a  certain  class,  known  as  "  Henry  Cooke  " 
assessments  were  uniformly  reduced  two-thirds  of  the  original 
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Bam.  F.,  who  was  the  attorney  of  C.  In  the  prosecution  of  claims 
for  the  reduction  of  over-assessments  upon  C/s  property,  included 
in  his  hill  for  services  a  charge  of  ten  per  cent,  upon  the  amount 
saved  to  C.  hy  the  reduction  of  tiiese  '^ilenry  Cooke  *^  assess- 
ments. 
HM^  That  unless  there  was  some  proof  of  services  rendered  by  F.  in 
effecting  this  reduction,  he  would  not  be  entitled  to  recover  this 
item  of  his  bill}    Fague  v.  Corcoran^  199. 

15.  Nor  can  recovery  be  had  on  a  like  charge  for  reductions  claimed 
to  have  been  effected  on  certain  assesi^ments,  where  au  act  of 
Congress  is  required  before  any  credits  for  such  reduction  can  be 
realized,  and  no  such  act  has  been  passed.    Id 

16.  Where,  also,  certain  assessments  had  been  cancelled  by  a  general 
order  of  the  Commissioners,  compensation  cannot  be  had  on 
account  of  the  cancellation  without  showing  that  the  plaintiff  *8 
services  were  directed  to  securing  it.    Id. 

17.  There  Is  no  presumption  in  favor  of  the  validity  of  a  title  descended 

from  a  deceased  ancestor  unless  the  latter  died  seized  of  the  prop- 
erty.    Keefe  v.  Bramhall^  551. 

EXCEPnONS,  BILL  OF.    See  BiU  of  Exceptions. 

EXECUTION.    See  Landlord  and  Tenant,  1;  Pleading  and  Practice,  13. 

EXECUTION  SALE. 

1.  An  execution  sale  will  be  set  aside  where  the  description  of  the 

property,  both  in  the  advertisement  and  in  the  marshal's  deed,  is 
so  vague  and  uncertain  that  it  is  impossible  to  ascertain  what 
property  was  sold  and  conveyed.    Mackall  v.  Richards^  271. 

2.  It  aeenu  that  where  the  description  in  the  marshal's  deed  is  a  de- 

parture from  the  description  in  the  advertisement  of  sale,  the  deed 
is  void.    Id. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  If  an  administrator  pays  a  claim  of  a  creditor  of  his  decedent's  es- 

tate, and  returns  it  in  his  account,  the  Orphans'  Court  may  allow 
it  or  reject  it;  but  if  the  administrator  refuses  to  pay  such  a  claim, 
the  Orphans'  Court  has  no  authority  to  adjudicate  it;  the  creditor 
mast  seek  its  enforcement  against  the  administrator  in  another 
tribunal.    Keyser  v.  BreUharth,  19. 

2.  A  Judgment  recovered  against  the  administrator  is  not  even  prima 

fade  evidence  against  the  heir  at  law;  the  plaintiff  must  com- 
mence dt  novo  against  him  upon  his  or  her  original  cause  of  ac- 
tion, as  if  no  suit  had  been  instituted  against  the  administrator, 
and  the  heirs  at  law  are  at  lil)erty  to  make  any  defence  that  any 
one  else  could  make  to  such  new  suit,  including  the  defence  d 
limlUtlons.     Groot  v.  HUz,  247. 

3.  An  executor,  being  a  party  to  a  suit,  Is  an  incompetent  witness  to 

invalidate  a  contract  made  by  him  personally  with  his  deeedent, 


Index.  689 

EXECUTORS  AND  ADMINISTRATORS  {continued^. 

and  which  is  the  subject  of  the  suit.    Rider  y.  White,  305. 

4.  In  a  proceeding  In  equity  an  administrator,  where  acting  In  behalf 

of  the  creditors,  may  attack  a  transaction  of  his  decedent  as 
fraudulent.    Bank  v.  Hume,  360. 

5.  Where  a  sale  of  realty  Is  directed  to  be  made  after  the  death  of  ten- 

ant for  life,  who  Is  one  of  two  executors,  and  tliere  is  no  specific 
mention  as  to  by  wliom  the  sale  is  to  be  made,  there  is  no  power 
of  sale  in  the  surviving  executor;  but  the  court  will,  on  applica- 
tion of  the  parties  interested,  appoint  a  trustee  to  sell.  HamiUon 
V.  Clark,  428. 

FRAUD. 

1.  B,  being  in  apparently  independent  circumstances,  settled  upon 

his  wife  certain  property  to  be  held  as  her  separate  estate;  soon 
afterwards,  he  became  largely  indebted. 
Held,  That,  in  the  absence  of  explanation  as  to  the  cause  of  this  in- 
debtedness, the  natural  and  inevitable  inference  must  be  that  the 
indebtedness  existed  contemporaneously  with  if  not  anterior  to 
the  settlement.    iShqtherd  v.  Brown,  266. 

2.  Where  the  wife  pays  her  husband*s  judgment  creditor,  and  has  the 

judgment  marked  to  her  use,  the  court  will,  on  proper  applica- 
tion, direct  it  to  be  entered  satisfied,  wlien  it  appears  that  the 
money  paid  by  the  wife  to  the  Judgment  creditor  was  the  money 
of  the  husband.    Id^ 

3.  S.,  a  married  woman,  conveyed  to  C,  in  satisfaction  of  an  indebt- 

edness, a  piece  of  property  which  largely  exceeded  in  value  that 
indebtedness.  S.  was,  at  the  time  of  the  conveyance,  indebted  to 
another  for  a  loan  of  money  which  she  had  equitably  charged 
upon  the  property.  C.  knew,  at  the  time  of  the  conveyance,  of 
the  existence  of  this  debt,  but  it  was  not  shown  that  she  knew  of  its 
having  l>eeQ  made  an  equitable  charge  upon  the  property.  Hdd, 
That  so  much  of  the  property  conveyed  whicli  exceeded  in  value 
the  indebtedness  satisfied  thereby,  should  be  subjected  to  the  sat- 
isfaction of  this  equitable  charge,  and  that  whether  C.  knew  of 
the  existence  of  (he  charge  or  not  was  immaterial.  SUwaH  ▼• 
Smith,  281. 

4.  In  a  conveyance  between  parties  holding  a  confidential  relation  to 

each  other,  the  grantee,  althougii  not  guilty  of  actual  fraud,  can  take 
nothing  from  the  deed  which  It  would  be  Inequitable  for  him,  un- 
der the  circumstances,  and  In  view  of  that  relation,  to  retain.  On 
the  other  hand  whatever  he  should  equitably  retain  the  court  will 
not  disturb.  Such  a  case  being  distinguishable  from  one  where 
the  deed  must  be  set  aside  entirely  on  the  ground  of  fraud. 
Mackall  v.  MackaU,  286. 
^.  A  court  of  equity  will  not  allow  a  debtor,  who  has  conveyed  his 
property  with  intent  to  defraud  his  creditors,  to  Impugn  his  deed, 


690  Index. 

FRAUD  {continued). 

or  aid  him  to  extricate  himself  from  the  embarrassment  created 
by  his  own  wrong.    Bider  v.  White^  305. 

FRAUDS,  STATUTE  OF. 
Where  a  promise  to  pay  the  debt  of  another  has  for  its  object  the  re- 
lease of  the  person  or  property  of  tlie  debtor,  or  other  forbear- 
ance or  benefit  to  him,  it  is  within  the  statute.    But  a  promise  is 
not  within  the  statute  where  the  promisor  undertakes  to  pay  a 
debt  which  is  at  the  same  time  owing  by  another,  in  order  to  ob- 
tain a  benefit  which  he,  the  promisor,  did  not  before  enjoy,  and 
which  i;*  to  accrue  directly  to  himself.    Such  a  promise  is  not  to 
pay  another  person's  debt,  but  to  pay  what  tlie  promisor  adopts 
as  his  own  debt.    It  is  the  price  which  he  undertakes  to  pay  for 
a  benefit  which  he  seeks.    Nor  does  it  matter  that  the  object 
souglit  in  making  the  promise  does  not  turn  out  to  be  a  benefit  to 
the  promisor,  it  Is  suflicient  that  the  promisee  submits  to  a  sacri- 
fice in  behalf  of  the  interest  of  thejpromisor,  and  not  for  the  ben- 
efit of  the  original  debtor.     WHliamaon  v.  ^i7/,  100. 

GOVERNMENT    HOSPITAL    FOR     THE    INSANE.      See    Insant 
Persons^  2. 

GUARDIANS.    See  Actions,  LimUation  of,  2. 

INSANE  PERSONS. 

1.  A  person  cannot  be  secluded  in  invito  as  an  insane  person  until  by 

due  process  of  law  he  lias  been  found  to  be  insane.  **  Due  pro- 
cess of  law  "  in  this  case  means  the  finding  of  the  fact  of  4nsanity 
by  a  jury  of  inquiry.     In  re  Bryant,  489. 

2.  There  is  nothing  in  the  Revised  Statutes  of  the  United  States  regu- 

lating tlie  Government  Hospital  for  the  Insane  which  contem- 
plates compulsory  seclusion  without  due  process  of  law.  The 
statute  only  opens  the  doors  of  that  institution  to  those  who  have 
been  judicially  found  to  be  Insane.    Id. 

3.  The  act  of  Maryland  of  1785,  chap.  27,  sec.  6,  is  in  force  in  this 

District  and  regulates  the  control  of  insane  persons.    Id. 

INSTRUCTIONS  TO  THE  JURY.    See  Pleading  and  Practice,  10,  11. 

INSURANCE. 
1.  By  its  charter  the  object  of  an  association  in  the  nature  of  an  in- 
surance company  was  declared  to  be  "to  provide  and  maintain  a 
fund  for  the  benefit  of  the  widow,  orphans,  heir,  assignee  or 
legatee  of  a  deceased  member."  One  of  the  by-laws  provided  that 
*'  no  change  of  beneficiary  can  be  made  or  recognized  until  sub- 
mitted to  and  approved  by  the  board  of  directors."  A  member* 
being  in  good  standing  in  the  association,  had  named  his  sister  as 
his  beneficiary,  with  the  consent  and  approval  of  the  board  of 
directors.  Afterwards,  he  made  a  will,  directing  the  fund  derived 
from  his  interest  as  a  member  of  the  association,  to  be  paid  at 
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his  death  to  his  ^legitimate  son.  The  association  had  no  knowl- 
edge of  this  diange,  and  on  the  death  of  the  member,  the  sister 
claimed  the  fund. 

Held^  That  the  son  was  entitled  to  tlie  fund,  for  the  reason  that  the 
cliarter  recognized  the  right  of  the  member  to  designate  the 
beneficiary  by  his  will ;  and  so  far  as  any  by-law  attempted  to 
cut  off  or  diminish  the  right,  it  was  inoperative.  Eaub  v.  Belief 
Association^  6S. 

2.  The  claims  of  creditors  upon  the  proceeds  of  a  life  insurance 
policy,  taken  out  by  an  insolvent  debtor  for  the  benefit  of  his 
wife  and  children,  extend  only  to  the  premiums  paid  by  him  since 
tlie  date  of  his  insolvency ;  after  this  deduction  the  beneficiaries 
are  entitled  to  the  remainder.    Batik  v.  Hume,  360. 

INTEREST.    See  Judgments,  Interest  on. 

JUDGMENTS.    See  EquUy,  2;  Executors  and  Administrators,  2. 

JUDGMENTS,  INTEREST  ON. 

1.  H.  recovered  $843.36  damages  of  a  railroad  company  for  obstructing 

the  highway,  and  the  General  Term,  affirming  the  court  below, 
entered  judgment  for  that  amount.  March  4,  1876.  H.,  not  satis- 
fied with  the  amount  of  the  judgment,  appealed  to  the  Supreme 
Court  of  the  United  States,  where  the  judgment  was  affirmed. 
II.  filed  the  mandate  In  the  General  Term,  June  26th,  and  the 
court  that  day  entered  judgment  for  $848.36,  with  interest  from 
March  4, 1876.  September  3d,  following,  the  defendant  company 
filed  a  bill  in  equity  alleging  improper  representations  in  pro- 
curing the  judgment  on  the  mandate,  also  tliat  the  mandate  con- 
tained no  order  to  allow  interest,  and  praying  that  H.  be  required 
to  accept  the  principal  sum  only  in  satisfaction  of  the  Judgment. 
The  defendant  on  oath  denied  improper  representations.  Upon 
hearing  on  bill  and  answer  the  court  below  dismissed  the  bill. 
Held,  That  as  there  was  no  proof  that  the  entry  of  the  judgment  was 
irregular  the  bill  was  properly  dismissed.  Bailroad  Company  v. 
Heizel,  495. 

2.  Baptist  Church  ts.  Railroad  Company,  2  Mackey,  4.58,  commented 

upon  as  to  whether  judgments  in  tort  carry  interest  in  this  Dis- 
trict.   Id, 

JUDGMENTS,  LIFE  OF.    See  Pleading  and  Practice^  6. 

JURISDICTION.    See  Supreme  Court  of  the  District  of  Columbia. 

JURORS,  CHALLENGE  OF.    See  Okallenge  of  Jurors, 

JURY,  DISCHARGE  OF.    See  Autrefois  Acquit. 

LABELS  AND  TRADE-MARKS. 
1.  Whether  the  act  of  Congress  of  June  18, 1874,  providing  for  the 
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registration  of  labels.  Is  unconstitutional,  and,  therefore,  void, 
gucere,  U,  S.^  ex  rel.  SchHmacher,  v.  Marble^  32. 
2.  The  duty  of  the  Commissioner  of  Patents,  on  the  application  to 
him  to  register  a  label,  is  a  purely  ministerial  one,  as  much  so  as 
the  act  of  a  recorder  of  deeds  in  placing  upon  a  public  record  a 
mnniment  of  title.  The  statute  has  not  defined  what  shall  be  con- 
sidered a  label — whether  it  shall  be  descriptire  of  the  article  to 
which  it  is  affixed,  or  whether  it  may  be  a  mere  arbitrary  design. 
If  the  applicant  presents  it  as  a  label,  and  appeals  to  the  Com* 
missioner  to  give  it  the  protection  which  the  law  proyldes  lor  it  as 
a  label,  the  duty  of  the  Commissioner  is  to  register  It,  and  In  doing 
60  he  gives  it  only  the  protection  which  the  statute  provides.  It 
is  not  protected  as  a  trade-mark  nor  as  a  copyright.  The  public 
at  large  may  use  and  enjoy  it,  but  qua  label  it  is  restricted  to  the 
use  of  the  party  who  has  registered  it  for  that  purpose  and  no 
other.  With  the  character  of  the  device  the  Commissioner  is  not 
at  all  concerned.  His  function  Is  as  purely  ministerial  as  it  is 
capable  of  being.    Id. 

LACHES.  See  Assets,  Marshalling  of. 
A  claim  which  has  been  suffered  to  sleep  for  nearly  twenty  years 
with  DO  effort  to  enforce  It,  will  not  be  sustained  by  a  court  of 
equity  when,  In  addition  to  suspicious  circumstances  surronndlng 
It,  there  is  no  evidence  going  to  satisfactorily  explain  the  delay. 
Bider  v.  White,  305. 

LANDLORD  AND  TENANT. 
Under  the  Statute  of  8  Anne,  ch.  45,  as  modified  by  the  landlord  and 
tenant  act  (R.  S.  D.  C,  sec.  678),  where  execution  is  levied  on 
goods  situated  on  premises  of  whicli  the  execution  debtor  is  CenauU 
the  landlord  has  a  prior  lien  for  the  rent  in  arrear,  and,  If  the 
levy  is  made  after  a  periodical  instalment  of  rent  has  begun  to 
accrue,  for  the  whole  of  that  period  also,  but  no  more,  although 
the  marshal,  instead  of  taking  tlie  goods  to  the  pound,  kept  them 
upon  the  premises  for  a  longer  period.    Harris  y.  Dammann,  91. 

LIMITATION  OF  ACTIONS.    See  Ezecutors  and  Admini^raiors,  2. 

1.  Limitations  may  be  pleaded  to  a  parol  contract  to  pay  rent,  when 

the  contract  consists  of  an  ordinance  of  a  municipal  corporation 
for  leasing,  assented  to  by  the  proposed  lessee.  The  District  v. 
Johnson,  120. 

2.  A  suit  brought  by  a  ward  on  a  guardian^s  bond  Is  barred  by  limi- 

tations if  not  commenced  within  six  years  after  the  coming  of 
age  of  the  ward.    (Acts  of  Md.,  1729  and  1798.)     Grooi  v.  Hiiz,  247. 

3.  The  Statute  of  Limitations,  in  force  in  this  District,  in  respect  of 

real  property  is  that  of  21  James,  chap.  1,  sec.  16,  and  under  it 
there  must  be  twenty  years  actual,  open,  notorious,  visible  adverse 
possession  against  all  the  world.    Keefe  v.  Bramhall,  551 . 
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LIENS.     See  Equity,  2. 

LIS  PENDENS.    See  Equity,  3. 

MALICIOUS  PROSECUTION. 
In  an  action  for  malicious  prosecution,  it  is  error  to  leave  to  the  jury 
the  determination  of  the  question  whether  the  defendant  had 
probable  cause  for  the  prosecution  complained  of.  It  is  the  duty 
of  tiie  court  to  instruct  the  jury  what  facts,  if  proven,  would  con- 
stitute buch  probable  cause;  aud  it  is  the  province  of  the  jury  to 
determine  whetlier  such  facts  are  established  by  the  testimony. 
T4}bnan  v.  Phelps,  154. 

'MANDAMUS.     See  Patent  Law,  1,  2,  3. 

1.  On  a  petition  for  mandamus  against  the  Commissioners  of  the  Dis- 

trict, this  court  can  only  direct  the  Commissioners  to  go  on  and 
execute  tlieir  office,  when  it  appears  on  the  petition  that  they 
have  refused  to  do  so.  But  where  it  becomes  their  duty  to  ex- 
amine alh'ged  errors  in  an  assessment  it  is  immaterial  whether, 
in  that  examination,  they  decide  well  or  ill  if  it  appears  that  they 
have  examined  and  determined;  tlie  writ  of  mandamus  cannot  do 
the  work  of  a  writ  of  error.  U,  S,,  ex  rel,  Henderson  v.  Edmonds, 
142. 

2.  Tliough  the  court  mis:ht  decline  to  interfere  by  mandamus,  it  may, 

nevertheless,  with  a  clear  opinion  on  the  subject,  inform  the 
Commissioners  of  their  duty  in  the  premises.    Id, 

MARRIED  WOMEN. 

1.  A  contract  by  a  married  woman  for  the  loan  of  money  to  carry  on 

the  business  of  a  boarding  house  in  which  she  is  engaged,  is  not  a 
contract  relating  to  her  sole  and  separate  property;  but  if  she 
has  equitably  charged  her  separate  estate  with  the  payment  of  the 
debt,  the  creditor's  remedy  is  in  equity.    Stewart  v.  Smith,  281. 

2.  Under  the  Married  Woman's  Act  in  force  in  the  District,  whatever 

the  character  of  the  si^parate  estjite  of  a  married  woman,  whether 
legal  or  equitable,  she  may  malce  a  contract  havinc:  relation  to 
it.    Id. 

3.  Where  a  married  woman  resides  in  Virginia  and  owns  property  to 

v/liich,  under  the  laws  of  that  State,  her  right  is  sole  and  sepa- 
rate, she  has,  when  she  comes  into  this  jurisdiction,  the  same  ca- 
pacity, although  a  non-resident,  to  sue  in  respect  of  such  sole  and 
separate  right  that  a  married  woman  in  this  District  has.    Id. 

MARINE  CORPS. 

1.  Sections  1418  and  1419  of  the  Revised  Statutes  of  the  United  States 

do  not  apply  to  enlistments  in  the  marine  corps.  In  re  Shugrue, 
.{24. 

2.  A  person  under  twenty-one  years  of  age  cannot  be  enlisted  in  the 

marine  corps  without  the  consent  of  his  parent,  where  such  parent 
retains  his  right  of  control,    /d. 

MORTGAGES.    See  Encumbrances,  Priority  of. 
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MUNICIPAL  CORPORATIONS.    See  Negligence. 

1.  The  District  of  Columbia,  notwithstanding  it8  non-representative 

form  of  government,  is  lial)le  to  an  individnul  for  any  accident 
resulting  from  its  failure  to  keep  the  streets  and  liigiiwajs  in  sucli 
a  condition  aa  will  render  them  safe  for  public  use  (following 
Barnes^  case,  91  U.  S.,  540).  But  this  liability  is  no  greater  and 
no  less  than  that  of  any  municipal  cori>oration  whicli  receives  its 
grant  of  power  from  the  sovereign.     Clark  v.  The  Disind,  79. 

2.  The  District  is  not  required  to  keep  tliu  streets  clear  of  the  millions 

of  tons  of  snow  falling  upon  them  during  the  ^^  inter;  such  an  un- 
dertaking would  be  incapable  of  performance,  but  if  it  have 
actual  notipe  of  the  dangerous  condition  of  any  particular  place* 
from  the  accumulation  of  snow  and  ice,  and  neglect  to  remedy  it, 
it  becomes  liable  for  consequent  injuries.    Id. 

3.  It  had  been  alternately  snowing  and  raining  for  several  days  prior 

to  the  day  when  the  plaintiff  slipped  and  fell  by  reason  of  the 
accumulated  snow  and  ice  upon  the  street  crossing.  Tlie  streets, 
in  consequence  of  the  protracted  stonu,  were  all  in  a  perilous 
condition  for  travel,  but  there  was  no  proof  that  tlie  District  !iad 
any  more  notice  of  the  unsafe  condition  of  the  street  at  the  point 
where  the  accident  occurred  than  at  any  other  point;  or  any  other 
notice  than  sucli  as  arises  from  the  well  known  result  to  the 
streets  every wliere  of  a  severe  and  protracted  snow  storm. 
Held^  That  this  was  not  such  notice  as  would  render  tiie  District  lia- 
ble.   Id. 

4.  A  corporate  seal  is  not  necessary  to  tlie  validity  of  the  contract  of 

a  municipal  corporation.     The  District  v.  Johnston^  120. 

5.  By  an  act  of  Congress  (May  15,  1820),  the  corporation  of  Washing- 

ton  was  given  express  power  to  ^^  erect,  repair  and  regulate  pub- 
lic wharves,  ♦  *  *  and  to  regulate  the  manner  of  erecting, 
and  tlie  rates  of  wliarfage  at  private  wharves. ^^  Under  tliis 
power,  instead  of  appropriating  money  to  be  expended  in  the 
construction  of  a  wharf,  tlie  corporation  contracted  with  the  de- 
fendants, that  if  the  latter  would  erect  a  wharf  at  their  own  ex- 
pense, and  deliver  it  up  at  the  end  of  ten  years,  the  corporation 
would  allow  them  the  use  of  the  wliarf  for  ten  j'ears,  upon  the 
further  consideration  of  the  annual  payment  of  a  thousand  dol- 
lars, reserving  the  right  on  the  part  of  the  corporation  to  take 
possession  of  the  wharf  upon  payiug  tlie  cost,  or  a  proportional 
part  of  the  cost,  with  reference  to  the  time  of  occupancy  by  the 
defendants. 

Held,  A  legitimate  exercise  of  the  power  to  erect  wliarves.     Id. 

6.  The  chief  engineer  of  the  army  has  no  power  to  issue  a  license  to 
erect  wharves  in  the  District  of  Columbia;  whatever  power  the 
commissioners  of  the  Federal  city,  to  some  of  whose  powers  he 
succeeded,  may  have  liad  iu  that  respect,  expired  when  Congress 
assumed  legislative  jurisdiction  over  the  Div-trirt.    Id, 
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f  C^TilCTPAL  CORPORATIONS  (corUinufd). 
7'-   A  niiinicipniity  is  not  liable  for  damage  to  private  property,  occa- 
sioned by  the  accumnlatlon  of  water  within  a  square  left  below, 
grade  in  making  a  public  improvement.    Herring  v.  Distrid^  572. 
^  •  In  thf>  pn»ces8  of  public  improvements,  a  municipality  so  raised  the 
grade  of  certain  streets  as  to  leave  the  enclosed  square  below  the 
new  grade  thus  established,  and  turned  a  natural  stream  into  a 
si'wer  in  such  a  way  as  to  leave  the  old  channel  expo$>ed  within 
the  limits  of  the  square.    The  owner  of  property  within  the 
square  did  not  conform  his  premises  to  the  new  grade. 
-^^eW,  That  the  municipality  was  not  liable  for  damage  to  such  prop- 
erty occasioned  by  the  accumulation  of  water  within  the  square, 
notwitiistanding  one  of  the  streets  crossed  the  old  channel,  and 
the  raising  the  grade  of  that  street  destroyed  a  former  culvert 
tiirough  wliich  the  stream  had  flowed.    Id, 

^    *:GL1GENCK.    See  Municipal  Corporations,  1,  2,  3. 

*Thc  District  authorities  had  covered  a  well  located  on  the  public  high- 
way in  which  was  placed  a  pump  for  the  use  of  the  public, 
with  a  wooden  platform,  and  upon  this  was  laid  a  brick  pave- 
ment even  with  the  level  of  the  sidewalk.  Plaintiff  had  fre- 
quently used  the  pump,  and  there  was  nothing  to  lead  one  to  sus- 
pect any  danger  or  defect  about  it.  On  the  day  in  question,  while 
in  the  act  of  using  tlie  pump,  the  pavement  over  the  platform 
suddenly  gave  way,  precipitating  plaintiff  to  the  bottom  of  the 
well.  It  was  In  evidence  that  the  District  authorities  had  not  for 
nine  years  made  any  examination  or  repair  of  the  platform.  By 
the  court  below  it  was  held  that  express  notice  must  be  brought 
home  to  the  District  of  the  defect  in  the  covering  of  the  well;  but 
It  was — 
Held^  on  appeaf,  that  the  District  was  bound  to  know  that  the  plat- 
form was  of  perishable  material,  and  to  watch  over  It  and  keep  It 
in  repair;  that  having  left  it  without  examination  for  nine  years, 
until  it  became  a  man  trap,  with  the  assurance  to  the  public  of - 
security,  there  was  such  delinquency  as  rendered  the  District  lia- 
ble in  damages.     Shtrwood  v.  The  DislricU  276. 

NEW  TRIAL,  MOTION  FOR.    See  Pleading  and  Fradice,  13. 

N  UlS  ANCES.    See  Board  of  Health,  12,  and  Pleading  and  Pradice,  14. 

ORPHANS'  COURT.    See  Executors  and  AdminUtrators. 

PATENT  LAW. 

1 .  The  decision  of  the  Commissioner  of  Patents  on  the  right  of  an  ap- 

plicant lo  receive  a  patent,  is  an  act  of  executive  discretion,  and 
cannot  be  Interfered  with  by  mandamus.  U,  5,  ex  rel.  Hoe,  v. 
Buiierworih,  229. 

2.  So,  too,  after  the  decision  has  been  made  and  communicated  to  the 

applicant,  and  at  any  time  before  the  issue  of  the  patent  for  the 
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PATENT  LAW  {continutd). 

signature  of  the  Secretary  of  the  Interior,  it  is  within  tlie  Commis- 
sioner's discretion  to  reconsider  his  decision  and  to  make  a  con- 
trary  one.     LI, 

3.  But  if  be  does  not,  then  his  executive  discretion  being  exhausted  \n 

decidins:  that  the  applicant  is  entitltd  lo  a  patent,  there  remains 
but  the  ministerial  duty  to  issue  it ;  and  to  compel  the  perform- 
ance of  this  act,  in  case  of  refusal,  mandamus  is  the  proper 
remedy.     Id, 

4.  An  appeal  from  the  decision  of  the  Commissioner  of  Patents  upon 

the  right  of  an  applicant  to  receive  a  patent,  lies  directly  from  him 
to  this  court  in  General  Term,  «nd  not  to  the  Secretary  of  the 
Interior  ;  the  latter  has  not  appellate  or  revisory'  power  over  the 
decision  of  the  Commissioner  upon  that  question.    Id. 

5.  In  le^al  effect  the  netion  of  an  applicant  or  hH  Httorney  is  the  same. 

In  re  Hairhvinn^  288. 

6.  Where  one  of  the  claims  in  «n  original  application  was  rejected  upon 

ref«*rence  to  certain  patents,  and  the  applic^mt,  by  his  attorney, 
orders  tlie  same  lo  be  erased,  and  thus  obtains  and  accepts  a  patent 
for  the  residue  of  his  claims,  there  has  been  no  inadvertence,  a<*ci- 
dent  or  mistake  witliin  the  meaniiig  of  the  patent  law,  and  the 
patentee  is  not  entitled  to  a  reissue  covering  the  claim  before 
erased .    Id, 

7.  The  purcimse  of  a  product  does  not  constitute  the  purchaser  an 

infringer  of  ihe  patent  for  the  machine  or  process  by  which  it  is 
produced.     Brown  v.  Tfte  Distiirt^  oO'i. 

8.  The  advantages  claimed  under  patent  No.  94,062,  issued  August  24, 

1809,  for  tlie  paving  block  therein  desciibed,  are  purely  fanciful, 
and  the  block  has  no  patentable  novelty.     Id. 

9.  Patent  No.  101,590,  also  for  paving  block,  is  likewise  void   under 

either  of  the  two  constructions  whicli  tlie  claim  is  susceptible  of. 
Construed  ms  a  claim  for  a  new  arningenient  of  paving  bl«»cks  of  a 
known  sliape  without  reference  to  their  material,  it  was  antici- 
pated by  tlie  English  patent  granted  Lindsay  in  Jun«*,  ISia.  Con- 
strued as  a  claim  for  tiie  application  of  a  known  arrangement  to  a 
new  material,  it  would  n^t  be  a  patentable  novelty.     Jd, 

PLEADING  AND  PRACTICE.  Soq  Appeals ;  Autrefois  Acquit;  Bill 
of  KxcffMoffs;  Pateui  Latr^  4  ;  Be  ft  tee;  Bcliearivg;  Stttnty-Third 
Bide;  islander, 

1.  A  justice  having  no  previous  connection  with  a  case,  except  to  grant, 

at  Special  Term,  a  preliminary  i\i3unction,  on  ex  parte  affidavits,  is 
not  thereby  disqualified  to  sit  upon  the  final  hearing  of  tiie  case  in 
General  Term.      }y alter  v.  H'ard,  G.*». 

2.  A  suit  may  be  maintained  in  the  name  of  the  United  States,  for  the 

use  of  several  leg:itees,  against  tlie  principal  and  sureties  on  an 
executor's  bond  ;  it  is  not  necessary  that  a  separate  suit  should  be 
bronglit  to  the  use  of  each  party  iutcre&tcd.  U,  /S.,  mm  of  Alex^ 
Oiidtr^  v.  BitchiCy  102. 
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PLEADING  AND  PRACTICE  iconiinued). 

3.  In  a  suit  upon  a  bond,  where  the  bond  is  filed  as  a  public  recoril,  it 

is  unnecessary  to  make  profert  of  it  in  the  declaration.    Id, 

4.  The  neglect  to  make  profert  is  a  matter  of  form  and  not  of  sub- 

stance, and  cannot  be  taken  advantage  of  on  general  demurrer.    Id, 

6.  This  court  viill  not  listen  to  any  mere  matters  of  form  on  demurrer ; 

they  were  at  common  law  subject  to  special  demurrer,  and  by  the 
rules  of  this  court  all  special  demurrers  are  virtually  abolished. 
Id. 
6-  A  declaration  which  states  the  facts  necessary  to  be  stated  to  make 
a  case,  is  not  demurrable  because  it  contains  matters  of  evidence  ; 
the  latter  is  merely  surplusage.    Id, 

7.  Afi,fa.  cannot  issue  on  a  judjrment  of  this  court  after  twelve. years 

have  elapsed  since  the  last  proceeding  taken  to  enforce  the  judg- 
ment.    Thompson  v.  Beceridge^  170. 

8.  T.,  who  was  tenant  pur  autre  tie^  leased  to  6.;  pending  the  lease, 

cestui  que  vie  dies;  T.  continues  collecting  the  rent,  receipting 
therefor  as  '*  a&:ent  for  the  heirs." 
Held^  'iliat  T.  could  not  maintain  an  action  in  his  own  name  for  rent 
nccrulng  after  the  death  of  cestui  que  cie,  'Tyler  v.  Oiimorey  189. 

9.  Where  the  declaration  consists  of  the  common  counts,  with  a  bill  of 

particulars  annexed,  no  recover}'  can  be  had  for  services  not 
included  among  the  items  of  charges  contained  in  the  bill  of  par- 
ticulars, 'i'he  latter  defines  the  applic:ition  of  the  common  counts, 
and  is  a  part  of  the  pleading  under  our  system.  It  apprises  the 
defendant  what  it  is  the  plaintiff  expects  to  recover  on,  and  if  the 
bill  contains  no  such  item,  no  recovery  can  be  had,  even  if  the 
services  were  in  fact  rendered.    Fague  v.  Corcorav^  199. 

10.  But  the  court  may,  on  a  new  trial  being  granted,  allow  an  amend- 
ment of  the  bill  of  particulars,  so  as  to  include  such  a  charge.    Id, 

11.  It  is  in  the  discretion  of  "the  court  to  refuse  all  instructions  prayed 
for  by  eitlier  party,  and  to  state  the  law  in  its  own  language. 
Carpeuier  v.  Railroad  Co.,  225. 

12.  On  exceptions  for  error  in  a  part  of  the  olMirge  to  the  jury,  the 
court  will  look  at  the  whole  charge,  and  if  it  see  that  in  the  very 
next  paragraph  an  apparent  error  is  corrected,  the  exception  will 
not  be  sustained.    Id, 

13.  The  German  Evangelical  Concordia  Church  were  dispossessed  of 
properly  under  a  decree  and  writ  of  assistance  of  this  court.  An 
appeal  was  taken  to  the  Supreme  Court  of  the  United  States,  where 
the  decree  was  reversed.  The  mandate  directed  to  this  court 
described  the  appellants  as  the  German  Lutheran  Evangelical 
Concordia  Church,  and  under  this  title  they  applied  to  this  court 
for  a  writ  of  restitution  to  restore  them  the  possession. 

Held^  That  the  record  showed  no  such  party  to  the  suit,  and  that  the 
writ  must  be  refused  ;  but  it  seems  that  if  the  petitioner  had  shown 
itself  to  be  the  successor  to  the  German  Evangelical  Concordia 
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PLEADING  AND  PRACTICE  {continued). 

Church,  the  writ  would  have  issued.     Concordia  Church  ▼.  Ebbimff" 
haus,  2C1. 

14.  Wliere  a  party  makes  a  motion  for  a  new  trial  within  four  days 
alter  the  rendition  of  the  verdict,  he  is  entitled  to  have  his  motion 
passed  upon  by  the  court,  and  if,  in  the  meantime,  jud^^iient  lias 
been  entered,  it  remains  subject  to  be  set  aside  if  a  new  trial  be 
>in^nted.  So,  too,  witli  the  motion  in  arrest  of  ju«lgment  if  made 
in  proper  time.  'I'he  fact  that  no  suspending  undertaking  or  lx>nd 
is  given,  cannot  affect  the  right  to  have  those  motion^  pa-sed  upon 
by  tlie  court.  The  giving  of  this  suspending  bond  is  not  a  con- 
dition piecedent  to  the  motion.  1'he  party  takes  only  the  risk  of 
ail  execution  being  issued  and  a  levy  and  sale  made  in  the  mean- 
time. But  if  the  motion  for  a  new  trial  and  the  motion  in  arrest 
of  Judgment  have  l>een  heard,  and  pending  these  motions,  no  levy 
has  been  made,  then,  if  the  party  appeal  and  give  his  appeal  bond, 
all  further  proceedings  under  the  execution  ure  stayed.  Hetzd  y. 
liailroad  Co,,  338. 

15.  An  information  charging  that  the  defendant  ^^«lid  then  and  there 
commit,  create  and  maintHin  a  nuisance  injurious  to  health,  con- 
sisting of  crushing,  grinding  and  burning  of  shells,  whereby 
noisome  stenches  and  noxious  gases  arise  and  are  generated," 
charges  a  nuisance  at  common  law.  The  District  v.  The  Gas  Light 
Company,  343. 

16.  Wlien  an  inferior  court  is  proceeding  beyond  or  without  Its  juris- 
diction, the  writ  of  cfrtiorari  is  tlie  proper  remedy,  but  not  for 
mere  matters  of  form  and  procedure ;  and  it  seems  that  the  writ 
ouglit  never  to  issue  where  there  is  a  riglit  of  appeal,  unless  the 
jiurisdlctioii  is  called  in  question,  or  unless  some  specific  reason 
is  sliown  why  the  writ  sboiiUI  issue,  as  that  a  party  has  lost  his 
right  of  appeal  througli  mistake,  or  inadvertence  or  the  like.    Idn 

17.  An  objection  that  the  information  contains  the  signature  of  the 
prosecuting  attorney  in  printed  type,  instead  of  the  same  being 
written,  i$  one  which  relates  merely  to  a  matter  of  form  and  pro- 
cedure, which  is  amendable.    Id, 

POLK  E  COURT.  See  Board  of  Health,  1. 
1.  Inasmuch  as  the  jurisdiction  of  the  police  court  to  convict  an  ac- 
cused of  an  offence  against  the  criminal  laws  of  the  United  States, 
witiiont  a  trial  by  jury,  lias  l>een  acquiesced  in  for  nearly  four- 
teen years,  this  court  declines,  at  this,  the  first  time  that  the  Juris- 
diction lias  been  formally  assailed,  to  enter  upon  the  examination 
of  the  question,  but  passes  tlie  prisoner  on  to  the  Supreme  Court 
of  tlie  United  State.*,  if  he  should  think  proper  to  appeal  to  that  tri- 
bunal. At  the  same  time,  it  is  intimated  that,  if  the  police  courl 
were  just  entering  on  its  existence,  tliis  court  would  feel  bound 
to  consider  the  question,  and  would  do  so,  perhaps^  with  some 
prepossession  agiiin=t  the  jurisdiction.    In  re  George  Fry^  135. 
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POLICE  COURT  {contmued^. 
2.  Under  the  act  creating  the  police  court,  the  punishment  is  the  cri- 
terion by  which  the  offence  is  to  be  considered  infamous.  Offences 
which  are  punishable  only  by  imprisonment  in  the  District  jail 
are,  by  this  act,  non-infamous  offences,  as  petit  larceny  and  the 
receiving  of  stolen  goods  amounting  to  less  than  $35  in  value,  are 
sucli  offences,  and  they  may  be  prosecuted  in  the  police  court  by 
information,  without  being,  on  that  account,  obnoxious  to  the 
provision  of  Article  V  of  the  Constitution  of  the  United  States, 
which  declares  that  *^  no  person  shall  be  held  to  answer  for  a  capi- 
tal or  otherwise  infamous  crime  unless  on  a  presentment  or  in- 
dictment of  a  grand  jury/^    Id, 

PRINCIPAL  AND  AGENT,    See  Contracts. 

1.  One  cannot  be  agent  for  the  purcliaser  and  agent  for  the  seller  at 

the  same  time.  The  duties  are  incompatible,  and  a  contract  for 
such  employment  is  utterly  void.     Sunderland  v.  Kilbouni^  506. 

2.  Facts  considered  which  entitle  agents  to  compensation  for  the  care 

and  management  of  property  in  their  charge,  and  the  measure 
thereof  lixed  by  the  court  in  view  of  the  circumstances  of  the 
case.    Id, 

PROBABLE  CAUSE,  EVIDENCE  OF.    See  MaUdous  ProsecuUon. 

PROFERT.    See  Pleading  and  Practice,  2. 

PROMISSORY  NOTES.    See  BiUs  and  Notes. 

PROTEST,  NOTICE  OF.    See  BiUs  and  Notes. 

REFEREE. 

An  agreement  of  parties,  by  their  attorneys,  to  refer  a  pending  cause 
to  a  special  referee.  ^'  whose  award,  when  approved  by  the  court, 
is  to  be  its  judgment,^'  is  not  within  the  Maryland  act,  and  if  the 
court  disapprove  the  award,  and  make  an  order  setting  it  aside, 
such  order  is  not  appealable.    Belmont  v.  Railroad  Company,  357. 

REHEARING.    See  Amendments,  1. 

1.  In  a  case  involving  a  question  of  law  of  great  public  interest  and 

of  great  difficulty  this  court  has  sometimes  directed  a  reliearing 
before  the  full  court,  but  it  has  never  been  its  practice  so  to  refer 
questions  of  fact  which  have  been  once  fully  discussed.  Walter 
V.  Ward,  65, 

2.  In  a  case  which  was  heard  before  more  than  a  legal  quorum  of  the 

court,  and  which  involved  merely  the  application  of  well  settled 
and  undisputed  principles  of  law  to  the  facts,  the  court  an- 
nounced its  judgment  without  rendering  an  opinion. 
Held,  That  the  fact  that  no  opinion  was  rendered  afforded  no  ground 
to  grant  a  motion  for  a  rehearing  before  a  full  court.     Id. 

REVISED  STATUTES,  CONSTRUCTION  OF. 
It  is  a  settled  rule  that  the  Revised  Statutes  are  to  be  construed  in  the 
light  of  the  '  lij^inal  statutes  from  which  they  arc  taken.     U.  S.^ 
ex  rel,  Iloe^  . .  JJuifcrworth,  229. 
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SALES;  ADVERTISING  UNDER  DEEDS  OP  TRUST. 

1.  Where  the  defaulting  owner  of  property  covered  by  a  deed  of 

trust  given  to  secure  the  payment  of  a  debt,  agrees  that  the  ad« 
vertiBement  of  sale  may  be  for  a  shorter  peri(»d  than  that  expressed 
in  the  deed,  he  is  estopped  from  afterwards  objecting  that  the 
provision  made  in  the  deed  as  to  advertising  was  not  followed. 
Mavhby  Y.  Barker^  1 G5. 

2.  Qucere^  Whether,  if,  before  the  occurrence  of  the  day  of  sale  ap- 

pointed by  the  original  advertisement,  tlie  day  of  sale  is  changed 
to  a  later  day.  the  property  must  be  readvertisetl  for  the  wliole 
period  mentioned  in  the  deed.    Id. 

SEVENTY-THIRD  RULE. 
In  an  action  on  a  promissory  note,  brought  by  the  cashier  of  a  bank 
in  his  own  name,  tlie  court  will  refuse  judgment  on  a  motion 
under  tlie  seventy-third  rule,  wliere  the  affidavit  accompanying 
tlie  declaration,  altliough  showing  title  in  the  bank,  does  not  con- 
tain any  allegation  to  sliow  that  tlie  plaintiff  afterwards  became 
liolder  of  the  note.     James  v.  Davu^  158. 

SLANDER. 

1.  Words  which  do  not  disparsge  the  character  of  the  plaintit!*  are  not 

nctioiiablo,  although  special  damage  flow  from  the  uttering  of 
them.     Kin^htv,  Blackford,  177. 

2.  Where  A  tells  B  that  C,  a  Government  clerk,  had  spoken  disrespect- 

fully of  his  chief.  D,  and  this  coming  to  the  ears  of  D,  he  dis- 
charges C  from  office,  it  sfetnx  that  the  damages  are  too  remote  to 
enable  C  to  maintain  an  action  of  slander  against  A.    Id. 

SPECIAL  ASSESSMENT  TAX.     See  Endence,  14.  15,  16. 

1.  Tlie  wonls  in  tlie  act  of  Congress  of   February  21,  1871,  which  im- 

posed y\[ton  the  Board  of  Public  Works  the  duty  of  assessing  a 
proportion  of  the  cost  of  street  improvements  '*  upon  the  propn 
erty  adjoining  and  to  be  specially  benelited  by  the  improvement,'^ 
wtMv  used  merely  as  a  designation  of  the  property^  and  not  as  a  con- 
dition on  wliicli  a  charge  was  to  be  made  upon  it.  To  hold  these 
words  to  mean  that  an  assessment  could  only  be  made  upon  the 
property  adjoining,  provided  it  be  benefited  by  the  improvement, 
would  be  oqnivaltMit  to  inserting  in  the  statute  a  limitation  which 
would  have  been  distinctly  stated  if  intended.  U,  S.,  ex  reL 
Henderson^  v.  Edmonds,  142. 

2.  Hence,  the  Board  of  Public  Works,  in  making  an  assessment  upon 

adjoining  property  under  the  act  of  February  21,  1871,  was  not 
cliiirgod  with  the  duty  of  inquiring  whether  the  proi>erty  was 
bent^fltod,  but  only  to  determine  the  cost  of  the  improvement, 
and  to  distribute  this  cost  between  the  owners  of  the  adjoining 
property  and  tlie  District,  to  do  which  it  had  only  to  ascertain 
the  frontage  by  measurement  and  whether  the  property  was 
specially  exempted  from  assessments.    There  was  no  provision 
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SPECIAL  ASSESSMENT  TAX  {coniinuedl 

that  the  board  was  to  act  as  a  jury  to  determine  whether  the 
property  was  benefited  ;  the  assessment  did  not  depend  upon  that 
condition.  Id, 
3.  It  follows,  therefore,  that  it  is  not  in  the  power  of  the  Commis- 
sioners, when  they  come  to  act  under  the  statutes  (Acts  of  Con- 
gress of  June  19,  1878,  and  June  27,  1879,)  authorizing  them  to 
correct  erroneous  or  excessive  assessments,  to  consider  anything 
but  the  elements  that  go  to  mal^e  up  the  charge.  They  cannot 
consider  or  attempt  to  adjudicate  whether  the  property  was  bene- 
fited.    Id. 

STATUTE  OF  LIMITATIONS.    See  Limiiaiian  of  Actions. 

STATUTES  OF  ENGLAND. 

. .  The  following,  among  others,  referred  to,  commented  on  or  explained: 
Statute  of  8  Anne,  cli.  45.    See  Landlord  and  Tenant^  1. 

21  James,  ch.  1,  sec.  16.    Sec  Limitation  of  Actions. 

STATUTES  OF  MARYLAND. 

The  following,  among  others^  referred  to,  commented  on  or  explained: 
Act  of  1729.     See  Limitation  of  Actions^  2. 

1785.    Chap.  27,  Sec.  6.    See  Insane  Persona^  3. 

1 798.     See  Limitation  of  Actions. 

STATUTES  OF  THE  UNITED  STATES. 

The  following,  among  others,  referred  to,  commented  on  or  explained: 
Act  of  May   15,   1820.     See  Municipal  Corporations^  5. 

Mar.    3,  18G3.  Constables^  Bonds  of. 

Feb.    5,  1867.  Baltimore  8f  Potomac  Railroad. 

Mar.    2,  1867.  Bankruptcy. 

Feb.  21,   1871.  Mandamus,  1. 

June  18,  1874.  Labels  and  Trade-Marks,  1. 

June   7,  1878.  Constables,  Bonds  of. 

June  19,  1878.  Special  Assessments. 

June  29,  1879.  Special  Assessments, 

Apr.  24,  1880.  Board  of  Health,  1. 

Revised  Statutes.    Sec.    723     See  Equity,  5. 

1418.  Marine  Corps, 

1419.  Marine  Corps, 

4986.    See  Supreme  CouH  Dist.  of  Col.,  1. 
Revised  Statutes,  D.  C.    Sec.  722.         Supreme  CouH  Dist  of  Col,  3. 

678.         Landlord  and  Tenant,  1. 

STREETS  AND  HIGHWAYS.    See  Municipal  Corporations,  1, 2, 3, 6,  6; 
Board  of  Public  Works. 

SUPREME  COURT  DISTRICT  OF  COLUMBIA. 

1.  Whether  the  general  superintending  power  granted  by  section 

76 
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SUPREME  COURT  DISTRICT  OF  COLUMBIA  {continiud.) 

4986,  R.  S.  U.  S.,  to  the  Circuit  Court  of  tbe  United  Stetes  over 
questions  arisinji^  in  the  District  Court  when  sitting  as  a  court  of 
bankruptcy,  is  possessed  also  by  this  court  sitting  in  General 
Term  over  tlie  Special  Term  when  holding  a  court  of  bankruptcy, 
gwEte^    In  re  Kirk^s  FMion^  116. 

2.  But  even  though  this  court  possesses  such  power,  it  cannot  inter- 

fere, except  on  appeal,  to  review  an  order  passed  by  the  Special 
Term  holding  a  court  of  bankruptcy,  when  such  order  is  ap- 
pealable.   Id. 

3.  By  section  772,  R.  8.  D.  C,  any  order  passed  in  a  cause  by  any 

Special  Term  of  this  court,  is  appealable  to  the  General  Term 
without  regard  to  the  amount  involved,' if  it  affects  the  merits  of 
the  controversy ;  hence,  the  provision  of  the  Bankrupt  Act  pro- 
viding for  appeals  from  the  district  courts  to  the  circuit  courts, 
where  the  matter  involved  is  over  five  hundred  dollars,  does  not 
apply  to  tills  court,  for  a  general  act  does  not  apply  to  a  case 
which  is  governed  by  a  special  act.    Id. 

TAX  TrrLES.    See  Bona  Fide  Pwrchtuers. 

1.  A  tax  deed  on  its  face  amounts  to  nothing  as  proof  of  title  until  au- 

thority for  making  the  deed  is  shown.    Keefs  v.  BramheUl^  551. 

2.  A  tax  deed  void  on  its  face  does  not  even  give  a  color  of  title.     Id. 

3.  Recording  a  void  tax  deed,  and  paying  the  taxes  on  the  property, 

are  not  acts  amounting  to  adverse  possession-    Id.- 

4.  Equity  will  not  presume  strongly  in  favor  of  a  tax  title.     A  party 

who  purchases  a  tax  title,  purchases  with  full  knowledge  that  he 
is  runniug  a  risk,  and  he  is  bound  to  know  whether  the  tax  title 
is  good  or  not.  He  buys  with  his  eyes  open,  and  to  no  person 
does  the  rule  eaveai  emptor  apply  more  than  to  such  a  purchaser. 
Id. 

USURY,    See  Building  Aseoeiaiionf,  2. 

1.  An  agreement  to  pay  usury  is  a  mere  nullity,  and  cannot  be  set 

up  as  the  consideration  of  an  agreement.     Brown  v.  Clark^  185. 

2.  Defendant  had  given  a  note  drawing  ten  per  cent,  interest  per 

annum.  After  tlie  note  became  due,  there  was  endorsed  upon  it 
the  following:  *Mt  is  agreed  and  understood  between  the  parties 
to  the  within  note,  that  it  is  to  run  at  the  rate  of  five  per  cent,  a 
month.^^  It  was  contended  that  the  plaintiff,  by  agreeing  to  take 
usury,  had  forfeited  his  right  to  recover  anything  but  the  princi- 
pal of  the  note. 
Hdd^  That  the  new  agreement  to  pay  usurious  interest,  though  void, 
did  not  affect  the  original  contract  to  pay  legal  interest,  and  that 
the  plaintiff  was  therefore  entitled  to  recover  the  principal,  with 
accrued  Interest,  at  the  rate  of  ten  per  cent.    Id. 

WHARVES.    See  Mtmkipal  CorporcUions,  5,  6. 


Index.  603 

ITNESSES. 

1 .  The  credibility  of  a  witness  is  opea  to  impeachment  by  proof  that 
he  had  made  a  statement  before  a  Congressional  committee  on  a 
designated  day  at  variance  with  his  present  testimony,  but  this 
cannot  be  done  by  reading  for  that  purpose  the  alleged  testimony 
from  a  page  in  an  unauthenticated  bool&  styled  a  Congressional  in- 
vestigation. Langdon  v.  Evans^  1. 
zi.  A  conviction  and  sentence  for  a  felony  in  the  State  of  New  York 
does  not  render  the  party  incompetent  as  a  witness  in  the  courts 
of  this  District,  that  State  being,  quoad  koc^  a  foreign  Jurisdic- 
tion.   ld» 
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